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ABSTRACT

Thisthesisis anattemptto makea sustaineand critical contributionto a particularareaof legal
scholarshign thefield of HIV andAIDS, namelythe protectionof PeopleLiving with HIV or
with AIDS (6 P L H ffoén discriminationwithin employment.

Whilsttherehasbeensignificantreseachinto HIV andAIDS, little researctasbeenconducted
into theissueof PLHA within anemploymentelationshiplt is howeverapparenthatresearch
into the areaof PLHA within an employmentrelationshipis urgentlyrequired.As treatments
and therapes for the virus developand improve, life expectancyis enhancecand HIV has
startedto be perceivedby someas a long term chronic condition ratherthan an acutelife
threateningillness. Yet PLHA are still subject to significant amounts of stigma and
discriminationdueto commonmisconceptiongaboutthe natureof thevirus. To combathis, the
UnitedKingdomseekdo protectPLHA from discriminationby deemingthemto be &isable®
for the purpose®f the Equality Act 2010(EA 2010).

With thesdssuesn mind, this thesisseekgo identify whetherthe currentframeworkemployed
by the EA 2010, and the Act& designationof HIV as a disability, representsan adequate
responséo thecommonsocietalissuedacedby PLHA andis consistentvith internationaland
Europearlegal obligations. To do this, two distinct methodologiesare employed.Firstly, a
doctrinal, literature basedapproachand secondly,empirical researchconsistingof 20 semi
structuredaceto-faceinterviewswith PLHA. Thefindingsof theempirical researchwereused
to critique the law from an external, non-doctrinal perspectiveand develop proposalsfor
amendmentto UK law which accordedwith the wishesof PLHA whilst ensuringcompliance

with the UK & internationaland Europeariegal obligations.

The thesisfinds thatwhenconsideredrom a purely normativeperspectivethe designatiorof
HIV asadisability by the EA 2010appearso go beyondthe UK & obligationsin respecbf its
internationaland Europeariegal obligations.Despitethis, the empiiical researchindicatesthat
themanneiin which PLHA receiveprotectionfrom discriminationunderthe EA 2010requires

reworkingin orderto reflect

moreaccuratelytheissuedacedby PLHA. Consequentlythe thesisargueshatthe automatic
disability designatioraffordedto PLHA by paragrapl6 to Schedulel of the Equality Act 2010
oughtto be removedandthat PLHA canbe adequatelyprotectedfrom discriminationby an
amendediefinition of disability in the EA 2010which accuratelyincorpordesthe social model

of disability into domestidaw.
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CHAPRE]I NTRODUCTI ON

INTRODUCTION

It is estimated that there were 101,600 people living with kilthe UK in 2017 In terms of

groups affectedn the UK the virus disproportionately affeciden who have sex with Men

(MSM) and black AfricangThe objectiveof this work is to explore and critically evaluate the

extent to which the Equality Act 201(EA 2010) protectsthese individualswithin an

employment relationship from discrimination. Specifically it seeks to identify whether the

current franework emplogd by theEA201Q and t he Act 6s designati on
represents an adequate response todirenonsocietalissues faced bigeople Living with HIV

or with AIDS (PLHA) and is consistent with international and European legagjatidins.In

the event that the EA 2010 is found to ipadequate, recommendationsll be outlined
detaiinghow t o refine | egal protection for PLHA i1
approach accords with both the experiences and wisltddtiand tle U Ke@akobligations

This review is timely because (as discussed in sections 1.3 and 1.4) recent advances in treatment
have |l ed to significant i mprovements in PLHA

employmeng

This research ialsorequiral asthere is a gap in #hliterature with regard to thesue.From a
legal perspectivditeraturein the field isdominated bythe issueof the criminalisation of HIV

transmissiorf. There is some HIV specific legliterature, butit predates the passagf the EA

Publ i ¢ He aPrdgftess tbwagds endind) the HIV epidemic in the United Kingdom: 2018@epdrtPu b | i ¢ Heal t t
England 2018), 7.

48,900 MSM werestimated to be living with M in the UK in 2017. In addition, of the 18,400 heterosexual men and

29,000 heterosexual women estimated to be living with HIV in the UK in 2017, 8,600 were black African men and

18,500 were black African womerSee Public He | t h  E Rrggreasrtaivasiedding the HIV epidemic in the

United Kingdom: 2018 repdt ( Publ i ¢ Heal th England 2018), 39.

RDraySpi r a a rSdcioeconbngcrdiferenags in the impact of HIV infection on workforce participation in

France irthe era of Highly Active Antiretnagral Therapp (2 0 0 Americr? Journalof Public Heal852;

British HIV Association, 6British H-poditivsldtovwith at i on gui del
antiretroviral t hepdaeBMIVAR2015)56 (2016 interim u
<http://www.bhiva.org/documents/Guidelines/Treatment/2016/treatrgeitelines2016interim-update. pdf

accessed 16 November 2017.

See for example M Weait, O6Criminal Law and t hReviewexual Tr a
121; M Weait, Intimacy andResponsibility: The Criminalisation of HIV Transmissi@&outledge 2007); ©odds,

1



2010° With regard to the EA 2010whilst there are numerous general texts and articles
concerning the Actthere is little research concerning disabilitithin the contekof the Act.
Thus, when theAct first passedLawson evaluatedhangesnade by theEA 2010from the
perspective of disabilitps they relate to the sphere of employnidtbwever, neither this or
any other literature specifically considers the issuesdgeLHA and how these might interplay

with their designatioiy the Actas disabled

Additionalresearchhas been undertakénthe form ofcomparative studies relatingdgsability
andthe EA 2010 against tharisdictionsof France® Canad&and the provisions of the United
Nations Convention on ¢hRights of Persons with DisabilitiésResearcHas also focussed on
issues includinghe decision to exclude addictions from the definition of disabilignd
whether obesity can be classified as a disabfitythe purposes of the EA 2010Finally,

whilst the author has undertaken research examining possible implications for PLHA with

10

11

12

Homosexually active mends views on eclratnmed atlo pHIlo\ epcruet vi eomtsi
(2008) 20 AIDS Care 50 Dodds, A Bourne and Meait,dResponses to criminal prosecutions for HIV transmission
amonggaymewi t h HIV in England and Wales6 (2009) 17 Reproduc
&eeping confidence: HIV and the criminal law from H8év i ce pr ovi der s5 25CmticasPpbécc t i ves 6 (
Health 410E Cameron, Burris andM Clayton HIis a virus, not a crime: ten reasons against criminal statutes and

criminal prosecutior’s | Goldb8rg(ed), Sexuality and Equality LagRoutledge 2017).

See for example C Soutiaand G HowardAIDS and Employment LagFinancial Training Publications 1988y,

Watt, O6HIV Discrimination, Unf a)i2kInddsirial loaw 3osreal 280amWilsoR,r e s sur e
6 Co |l | e ¥irglWector? The Legal Construction ofthel V. Posi ti ve Workerd (1994) 16 L
Bi ndman, O6EDi egdi mgnanhion Law to AI DS and GHBindndan,( 1996) 1.
6Di scriminationd i n Advisig &lremtsawth HiVradd A B8tteravorths 2Q0E 3 Ghalmers,

Legal Responses to HIV and AlQ}art 2008).

See for example B Doyl&quality and discrimination : the new la\dordans 2010); B HepplEquality : the new legal

framework(Hart 2011); M Canolly, DiscriminationLaw (2011 Sweet and Mavell); J Wadham Blackstone's guide

to the Equality Act 201(Brd edn, Oxford University Press 2016); M Butlequality and antidiscrimination law : the

Equality Act 2010 and other antiiscrimination protedgbns (Spiramus Press 2016); M Sargedbiscrimination and

the Law(Routledge 2017).

A Lawson, 6Di sability and Employment in the Equality Act
40 (4) Industrial Law Journal 359.

S Corby, L Willama nd S Ri c hiagrdidabilityddSainnmat i on: A compari son of Franc
(2018) European Journal of Industrial Relations 1.

PGerber, C Batalo and E Achol a, 6Dysl exia anditdearning
Disability Employment Lawd ( 2 0 1 Dyslexia866( 3 )

SFraserButind The UN Convention on the Rights of Persons with LT
up to UK International Commi t ments?6 (2011) 40 (4) I ndust
S Flacks, oO6Deviansi ®nsabi DitgeandTAkec&kol uAddi ction from
(3) Social & Legal Studies 395.

D Ho s KatRights Claim Rebuffed:&l t of t v Muni ci pal i industrialflawBouindl466;d 6 (2015
T Her vey andAlPo uRtobsT haantt , BdeeAeei@? discreninatianminlawful inthe UK? ( 2016) 79

(2) Modern Law Revi ew 248; H\WAID&:Obesgyard,Stigda: & New ik foraNord J Snool
Discrimination Law® i n A Stadiesin Law, dlitics and SociéBmerald 2018

2



1.2

regard to EU disability laW? no research evaluatinghether the current framensk employed
by the EA 2010s suitable in relation to HIV/AIDS exists. This work aims tieess this gap

in the legal literature

This chapter will now provide a brief overview of HIV/AIDS before addressing the impact of
stigma and discrimination uporLRA. The benefits of employment to PLHA will then be
identified as will barriers to PLHA ¢ering and/or maintaining employment. Finally, the

research hypothesis and structure of the work as a whole will be outlined.

OVERVIEW OF HIV/AIDS

In the 1980ghe Acquired Immune Deficiency Syndrom@&IDSH emerged as an epidemic
after the 5 June 198%sue of Morbidity and Mortality Weekly Report reported the deaths of
five homosexual men in Los Angeles from Pneumocystis pneuntbmize infectious agent
respasible for the disease, which later became known as the human immunodeficiency virus
(HIV), wasfound to be transmissible by blood, certain other body fluids, sexual contact and the

sharing of contaminated needles or syringes.

HIV damages the immune sysig leaving the infected person vulnerable twamiety of
infections (called opportunistiofections to indicate that they arise in the setting of immune
impairment). The effect of HIV on the immune system is monitored by measuring an
i ndi vi duaht® €D4Cdlistareonmbite blood cells that play an essential ipattie
human imnune system® A normal CD4 count rangdsetween approximately 600 and 1,200
cells per cubic millimetre of bloodndindicates that the immune system has not undergone
damagehat would putanindividual at riskof opportunistic infections'” Having HIV does nb

mean that an individual has AlID$hus according to the United States Centre for Disease
Control and Prevention, AIDS is diagnosed when the immune system of a person infected with
HIV becomes severely compromised (measured, inter alia,Giy4 cell cout of fewerthan

200 cells per cubic rimetre of blood) and/or the person becomes ill with an opportunistic

13

14

15

16

17

P McTigue P, 6From Navas to Kaltoft: The European Court

implicationsforHMposi t i ve i ndi v introaidna JourraldODisé&ipinatios anfl #he Law 241.
CDC, ®Pneumocystis Rrumonia Los Angele§ (1 9 8 1 ) orbidity &n¢l ®dttality Weekly Report 250.

Worl d Health Organisation, O6Consol i ddréeatndandui del i nes
preventing WorldHealth Deganisatiqeid eiln, 2016)

Charles Br adl @iyical Daerview of 6 HIV Disease (HI'V I nsite,
<http://hivinsite.ucsf.edu/InSite?page=RB-01-01#S7.2X% accessed 13 November 2017.

ibid.
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infection!® However, with early HIV diagnosis and access to effective treatment, evidence now
indicates that PLHA can be expected to live itibeir early seventies, a life expectancy
approaching that of the general populatién

Unqguestionably, the greatest advance in treatment for PLHA has been the introduction of Highly
Active Antiretroviral Therapy (HAAR), which consists of the use of at$eéthree antiretroviral

drugs to suppress the virus and slow the progressitimeafisease® Within the employment
sphere, studies have revealed that the likelihood of PLHA working decreases with disease
progressiort! Yet by slowing such progression thelvent of HAART has been especially
effective in helping PLHA remain employétin addition, decreases in workplace absenteeism
have feen observed to such an extémt HIV positive individuals within an employment
relationship in the United States aremore likely to be absent from wodue to ill healtithan

any other employed perséhSimilar and more recent results have also been observed in South

Africa.?*

STIGMA

If the EA 2010 is taepresentan adequate response to the common societal issuesbiaced
PLHA, it is important that it adequately takes into account and combats the significant impact
that stigma can play in the lives of some PLHA. Indeegdpiterecent advances in treatment

significantly increasinghe life expectancy of PLHA and the kisf onward transmission of

18

19

20

21

22

23

24

Eileen Schneidea n d o Révised Surveillance Case Definitions for HiMdction Among Adults, Adolescents,
and Children Aged <18 Months and for HIV Infection and AIDS Among Children Aged 18 Months to <13 Years
(2008) 57(RR10) Morbidity and Motality Weekly Reportl.

J A Sterneand others d.ongterm effectiveness of pett antiretroviral therapy in preventing AIDS and death: a

prospective cohort study( 2 00 5) 9 4 8338;Hlahsei nlaa nScaentj i and others, o06Closing
Expectancy among Treated HRosi t i ve I ndi vi dual s i 12018)8€12)PhoS OMEI< St at es

https://doi.org/10.1371/journal.pone.A®@55> accessed 13 November 20The Antiretroviral Therapy Cohort
Col |l abor at i HM-positiv&patients starsing antirétroviral therapy between 1996 and 2013: a collaborative
andysisofcohorts udi esd® (2017) 4 The Lancet 349.

British HIV Association, 6British Hpoditivdadtowhi at i on gui del
antiretroviral therapy 20156 (2016 interim update BHI VA

<http://www.bhiva.org/documenfSuidelines/Treatment/2016/treatmentidelines2016interim-update.pdf

accessed 16 November 2017.

N Kassa n d o tChaaegessin employment, insurance am@me inrelatontoHNs t at us and di sease
(1994) 7 (1)Journal of Acquired Immue Deficiency Syndromes, 86

D Gol dman and Y Bao, OEffective HIV Treatment and the
Res. 1691.

JLeigh and others, O6Absenteeism and HIV infectiond (1997)

Jame Habyarimana, Bekezela Mbakile and Cristian-Bdp e ¢ The Bnpact®f HIV/AIDS and ARV Treatment on
Worker Absenteeismnmip | i cat i ons f(20L0)48JournalofeHonmak Resoursés

4



HIV,2?5 stigma and discrimination continue impact negativelyon the quality of life for
PLHA.25 In a nationally representative survey of PLHA undertaken in England and Wales in
2017, of 4,424 participants, one eight people said they had not told anyone, other than
healthcare professionals, about their HIV stafilsis underlines the necessity ftire legal
framework employed by the EA 2010 ¢ombat stigma and discrimination directed towards
PLHA.

Erving Goffman developed a seminal definition of stigma based on his work in psychiatric
hospitals and among criminals and homosextialded ef i ned sti gma as déan
deeply discreditingd and one whawhdie andeusualces t h
person to a t ai?lhaddition, deitreariged that sodety stigmalises those

who are different or, in Biwords, deviant and that such stigma results in a spoiled identity for

the individual with the discrediting attrile.

In her pivotal 198%vork, AIDS and Its MetaphorsSontag asserted that the faasociated with

HIV/AIDS is significantly greatethanother conditiondecause of its interactionith three

distinct phenomenm a me |l y HI V/ Al D6 s apsalleopractiee® theocomplete t h  un a
lack of any successful treatment to completely eradicate the virus from the humaii dodly

soci et wdged opimions egarding self-infliction.3* HIV/AIDS is associated wit

unacceptable social practiégéandwith sex,which has led to it being regarded by many as

associated wh excess® Unfortunately for PLHAthe idea that they are being punished for their
behaviour i s deeply i ngr ai n e Withim the popularc i et y 6 s

25

26

27

28

29

30

31

32

33

34

British HIV Associati on &&uwldransnoissisneffHi/dram aperson ligimngevithtHty Ri sk o f
wh o has an undetectabl e viral |l oadd (Prevention
<www.preventionacess.org/consensus.> accessed 6 December 2018.

Publ i ¢ He aPrdgftess tbwagds endindgthilV@pidemic in the United Kingdom: 2018 reort ( Pu bl i ¢ Heal tt
England 2018), 36.

Erving Goffman,Stigma notes on the management of spoiled idgRtdgguin 1963).

ibid, 3.

Simon WatneyPractices of freedom: Selected writings on HIV/A(D8ke University Press 1994).

T Stoddard, 0 DNewdrork Tenmes(Nlew Vark, 1& IAURSH1994) 15vioji Andersonand others

6 HI V/ -felatBdSgma and discrimination: Accounts of HiYos i t i ve Cari bbean people in t
(2008) 67 (3 Social Science & Medicine 79¢, Hut chi nson and R Dhairyawan, 6 Shame
reflectionsdé (2017) Medi cal Humani ties 1

GHerekad J Capitanio, O6AI DS Sigma and Sexual Prej®ediced (19
Her ek, 6Al DS and St icapmehavioyral Scierfist 11@62a n(e7 )NoAmerr op, O6A dirty
stigma, shame and hepatitis Cinthe al t h s e 43Medita Bum&nRieR187 )

Susan Sontag,, AIDS and Its Metaphors (Pengd@9L

H Liu and others, O6Relation of sexual risks and preventi c
infected ndi vi dual s: an expl alyTeahsmited Infedtiong5¢® B 20D )a rBd Stehxair s, ¢
sexualt y (back) into HIV/AIDS: |l ssues, theory and practicebd

Loretta M. Kopel man,enétl,f WhloV/iAsl DBSdaiirfsd ofiiehiOirGs2mdrPHlosopliy 2 )
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imagination the unsafe behaur associated with HIV is variotfincludinginjecting drug use,

sex amongstMSM and/or promiscuity.®® This fear and negative perception d?LHA
contributes to considerable stigma towards the
to the issue of the stigma associated with H¢Mllustrated by the responses received from

participants to the empirical regrch undertakems seen isection6.22.

In essence two main theories assist in explaining the unique levels of discrimindtiiigama
directed towardsomePLHA. The first relates to the marginalised nature of the vast majority

of PLHA, e.g. theistatus as Injecting Drug UsefdSM or members of ethnic minorities. Thus,

a number of commentators advarice idea thatliscrimination against PLHA is often related

to preexisting stigmawhich makes PLHA particularly vulnerable to discriminatféThe
second centres upon the characteristics of the virus itself, with significant focus placed on the

fact that it is currently a gentially fatal infectious disease with no cidfe

Even with recent advances in HIV medicatiotigrma continues to impacsignificantly upon
the lives ofsomePLHA. It often results in discrimination, exclusion, and disempowerifent
This in turn may led people with HIV to selftigmatse and experience social isolatithn.
Studies have linked HIVelakd stigma with arefusal to undertakédlV testing** non
disclosure of viral status to partn®&and poor adherence to HIV medicatfrBuch stigma
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oftenresults in discriminatiof* The recenPeople Living with HIV Stigma Survesecruited
1576 participants from communitgrganisations and HIV clinics throughoutet UK#
Approximately half of the participantgported feeling shameuilt, low selfesteem and/or
selfblame in relation to their HIV statd$.In addition 18% of participants overall reported
suicidal ideationwhilst for those diagnosed in the last 12 months the figure rose td*28%.
However the ability for PLHA to enteand/or maintain employment can be a useful tool to
combat these negative consequengbich is why the EA 2010and the manner in which it
protectsPLHA, needs taeflect accuratelythe issues affecting PLHAomply with relevant
external legal obligationgind provide PLHA with an effective legal framework against

discrimination.

EMPLOYMENT

The EA 2010makes it unlawful to digiminate against, harass or victimise a perathin
employmet.*° It is therefordmperativethat thecurrent framework employed by the EA 2010
represents an adequate response to the issues facBH#®y and ensures thahey are
adequately pretctedfrom discrimination within employmenihe benefits of employmei
PLHA are well doamented Employment is directly associated with improved psychological
and psychosocial functioning for PLHA as demonstrated by reseaBtalock and other&®

From a soiological perspective, kilst there has been significant research into HIV andSAID

little research has been conducted into shecificissue of PLHA within an employment
relationship. I ndeed, with the expeipncesofn of
MSM and black African men and women living with HIV in the UK, no empirical research has

been undertaken into this issue withihe UK5! This work aims to remedy thaituation

Employment provides a source of purpose for people withttheahditions and also allows

individuals with chronic or lifehreatening diseases to maintain their income and purchase the
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basic materis essential for survivdfk However, even in the era of HAART, barriers remain

which prevent somelFHA finding, maintaining or returning to employment. Persistent high
unemployment ratedave been reported amongstHA.52 In France,Annequinand others
found that PLHAGSs u ntimesmigherthanehattof the genezapplatios 1 . 6 2
in 20115 Later research undertaken by Annequin and others in this area found that
improvements in HIV care occurred in thaef HAART have not translated into improvements

in all PLHAGs situat$ tlowever,epgraistedtiy rhigh ratempof oy me n 1
unemplyment amongst PLHA maseflect sociodemgraphic disadvantages linked to lower
workforce participation (i.e. female géer, advanced age, low educational level, manual
occupational, foreign national status, injection drug use) which existed prior to ledfianf>®

Thus among highly educated individuals diagnosed with HIV from 1994 onwards, employment
rates appear to beomparable to that of the general populatisaggesting thasince the
introduction ofHAART HIV infection does not appear to impair employment amongst socially

privileged individuals’

For those PLHA within an employment relationship the issue aflalisre often presents
challenging questions and decisions. D&pjra et al. reported that 205 of respondents in
their 2007 Frenchstudy had not disclosed their HIV status to their employer or colledgjues.
More recently in Belgium in 2014alf of the 54 participantsin the research undertaken by
Degroote and othemdid not disclose their HIV atus in the workplace, anly due tofear of

social or professional consequengem the UK he People Living with HIV Stigma Survey
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reported in 2015 thapproximately half (47%) of the 1,059 participants currently working

reported that someone ingir workplace was aware of their HIV statd$esko reviewed the

workplace experiences and disclosure decisions of 18 PEISRAe discovered that 6 of the 18

paticipants were completely open about their HIV status within the workftatadividuals

had revealed their status to selected people in the workplace and, at the point of doing so,

requested that the information be kept confidefti&linally, 5 individuals reported that they

did not tell anyone in their workplaééIndividuals identified the sgima associated with HIV

as being a factor in their decision to disclose and some felt that they might disclose in future if

the stigma associated with the diseasere reduceff. In addition, participants also described

multiple levels of stigma associatedth homosexual orientation or membership of an ethnic

minority group®®

Douglasconducted research into the employment experiences of MSM and black African men

and women living with HIV in the UK’ The research employed both qualitative forms of

inquiry, in the form of 5 focus group sessions with 38 participard quantitative forms of

inquiry, in the form of an online survey of men using the gay socialanking website Gaydar.

A total of 8,369 eligible respondents completed this online questionnaire. Douglas discovered

that 40% of relevant respondents hastltised their HIV status to their supervisor or manager

at work. Working for a large employer (50up employees) was not significant piliose who

weretaking HAART in working hoursind perceived that their body showed some physical sign

of living with HIV were more likely to have disclosed. Those working in the private sector were

less likely to havelisclosed. The most commonly cited reasons fordisclosure were that

being HIV

positive

did

not af f

ect t bseof r espon

confidentiality and fears that poor treatment at work would follow. It was also discoveted tha

if MSM and black Africans were to experience discrimination at work, this would more likely

be for reasons of their more visible identities as gay oxb&éenen or black people. Thus, as

one respondent noted, HIV added an extra layer of disadvanthge life:

60

61

62

63

64

65

66

67

The People Living
- The People Living With HIV Stigma Survey UK 2015 (THreople Living with HIV Stigma Survey UK 2015)
<http://lwww.stigmaindexuk.org/reports/2016/NationalReport.pdf> accessed 16 November 2017, 6

wi t h

HI'V Stigma Suryv

ey UK, O6HIV

in the

SFeskodDisclosure of HIV status in the workpla@®nsiderdt ons and st r atHealh &SsctaW@gri2 00 1) 26

235.

ibid, 238.

ibid.

ibid.

ibid, 240.

ibid.

N. Douglas, 6

men and women livingri t h

just

HI V

n

get

9

t

he

on
UK®

with itéA
(National

study of the
Al DS Trust

empl o)
20009) .



Being from an ethnic background, being black, is one thiegig from [an] ethnic

background and canét cthono nBeingi frora &are ethnidc hat 6 s
minority and being black and havig HI V, t hat 6% another probl

This finding is also supported by research undertaken by Elford and others who questioned
1,687 PLHA in London between 2004 and 2005 and discovered that 83hB86 ofwhite gay
menhad disclosed their HIV status to their employer, only 8.8% of black African hetesise

men had?®

1.5 RESEARCHHYPOTHESIS AND STRUCTURE

Given the persistently high levels of stigma associated with HIV despite the presence of the EA

2010, this research is based on the hypothesis that the manner in which PLHA are protected
fromdiscriminatem i n t he UK is inadequate. This is in
take into account the concerns of PLHRereforethis work includes an empirical element and

draws upon the dénot hi ng whkch expresses that persons with t us o6
disabilities know what is best for them and their commufii§rom a legal perspective it will

build uponthe rights propounded in the United Nations Convention on the Rights of Persons

with Disabilities which as Broded k not e s, 6recognises the fact

are holders of rights on an equal basis with others and that they are motobje o f ' char i t y.

To examne whether the current framework employed by the EA 2010 representiegoae
response to the issues faced by PLHA and is consistent with international and European legal
obligations the chapters of this theshave been organised around an examination of both the
legal framework relating to the protection of PLHA fromadimination and the experiences of
PLHA themselves.The thesigonsists of eight chapters, including timtroduction

Having outlined the key themes of the the#lie research hypothesis and the research question
in this introductory chapter, Chegn 2 e n t Methdd@ad)$ povides a discussion of the
methalsemployed in the undertaking of this research. This work employedebatirical and
doctrinal research ante choice and role dfothwill be discussed, as will the interaction and

role played by both in answering the research questions.

Chapter 3 n t i Tthé leternational and European Legal Framework relating to HIV/AIDS
provides the relevant rules and principles of international and European law relRigdAo

The identificatiorof the relevant rules and principles of international and European law allows
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for consideration to be made later in the thesis regarding the extent to which the EA 2010
accords with relevanmternatonaland European legal obligahs. Themanneiin whichPLHA

are affordedprotectionunder international and European legal instruments is identifitds
Chapter in addition ttherange ofconduct prohibited againBi_HA.

Chapt er The RomestictLégal Brantework relatihgo H | VproAideD @sdission

and analysis of the EA010and determines the manner in which PLHA are protected by law
at the domestic level. It does this in orderatmalyse the extent to which ti&A 2010is
compliant with relevant internationahd European obligations antlustrates that the manner

in which PLHA are protected by the EA 2010 differs markedly from the approach taken at both
the international and European level.

Chapt er HV as aDisalilitpexamingthe background tand easons fothe decision

to afford PLHA with protectioron the ground of disabilit{? The deeming of HIV as a disability
was made by the Disability Discrimination Act 20@Bdthe chapter identifies the reasons why
the UK has taken a different approach to protecting PLHA tot#kan by both international
and European law. It does this agalysis oboththe consultation exercise undertaken by the
Government in respeof the proposedhangeandthe passage of thBisability Discrimination
Act 2005through Parliament

Chapger 6 e nt i Enpiichl Findingsi Sociological Themésand Chapter 7 entitled

&Empirical Findingsi Legal Themeipresent the findings of the empaiaesearch undertaken

and employ those findings in order to determine whdtiedesignation dfllV asa disability

by the EqualityAct 2010 represents an adequate response to the issues faced bydPlalgter

6 focuses primari | y stgma, dstrifhifdian arel xigclosuie eftheie s o f
HIV status to employers. Chaptertfrenfocuses primant on PLHA®&s awareness
2010 and their thoughts on the decision taken by the EA 2010 to deem them as disabled.

Chapt er 8ondusidnécontaimgthe @utcome of this research and a sumaofeahe
answers to the research questions. It alsdatosrecommendationfor amendments tthe EA

2010 to ensure that ketter accordswith the wishes of PLHA whilst ensurilgph e UK®& s
compliance with riternational and European legal obligatiohke original contribution that

this work makes to existinggal scholarship is also identified.

72
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2.1

2.2

CHAPTRERRIETHODOL OGY

INTRODUCTION

The need foresearch into the issues facifgople living with HIV or with AIDSPLHA) with
regard to participation in employmeantd nondiscriminationwas highlighted irfChapter 1To
reiterate, lhe objective of the resear@hto explore and critically evaate theextent to which
the Equality Act 201QEA 2010) protects PLHA within an employment relationship from
discrimination.More specifically it seeksto identify whether the current legal framework
which deems all PHA to be disabled? bothrepresents an adeate respong®e theissuesfaced
by PLHA andis consistent with international and European legal obligations. Itsalsiksto
offer recommendations as howrtdinelegal protection for PLHAN this area in order to ensure
that the UK6éswappbprbath Btnheoedperiences and wi
legal obligationsThe chapter Wi outline the methodology employed in orderneet those
objectives.

The chapter will start bigighlighting to the reader the authiphilosophicalperspectiven the
undertaking of thisesearctbefore addressinlgis prior and personal knowledge of the research
area. The design of the research methodolaitithen beoutlined.For thispieceof work both
empirical and docinal research was employed. Thtig choiceand role ofboth thedoctrinal
researctand the empirical researehill be addresseih turn. It will also be made cledrow the
doctrinal and empirical research undertaken corresgomtlinteraciwvith oneanother both in

analysing the relevant sources and answering the research questions.

PHILOSOPHICAL PERSPECTIVE

Ontology is a set of assumptions about what the world is or what vexvdd is possible to

know about the world. When undertakingthereseah, t he aut hor s perspec!
Hammersley terms subtle reali¢fiThe manifestation of this is that the social world exists
independently of individual subjective underatang; howeverit is only accessible via the

human mind and socially constructed meanings. ;Tinughis piece of work the social world,

i ncluding the | aw, is only accessible via ind
example, when undertadg empirical e s ear ¢ h, the participantsd oV
relevant research issues and the importance they attach to the sante&akelheir responses

are diverse reflecting their different vantage points and different typesderstanding

However, these differing perspectives reflect the variostindiways in which external reality

73

74

PLHA are deemetb be disabled by paragraph 6 to Schedule 1 of the Equality Act 2010.
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2.3

is experienced by individuals. Subtle realism also played a part when undertaking the doctrinal

research because as Van Hoecke ndtesh e r eb ji esc tniovdi® real ity outsid
of | egal doctrined, indeed 61l egal schol ars ve
choice among values or parextedencedt s, which is 6s!

Epistemology is concernedity what constutes knowledge and how it can be acquired. The

aut hords perspective adhthusdfdve dreoto undeestand artder pr et
explain human behaviouwe need to understand the meanings and interpretations that
individuals attach tgohenomena in the social worleiConsequently, the research adopted a
naturalistic, interpretative approach aailempted to understand the meanings which PLHA

attach to phenomena within their social worldJhis acknowledges that alihkwledge is

comt extual and situational, indeed Cain has wus
describe the situational nature of knowledge which includes an emphasis on the historical and

constantly changing nature of human relationships adénstanding®

TRANSPARENCY

By employing the interpretivisipproachit was acknowledged by the author that there was the
possible of potential impact upon the soeiakld in which the research was undertaken. Thus,

as Ritchie and Lewis natiacts and vales are not distinct and any findings made are inevitably
influenced by a r esearThereseéasch was thusshapet myany and
own experiences and, inevitably to some extent, the research findings represent my personal
postion. Indeed,my interpretation of relevant normative legal sources was also influenced by

my personal positionfo counter this, the process of reflexivity was employed at all stages of

the research process. This was a conscious decision and an ackygondat of thedct that

the authords own personal experiences and bac
research practice, for example in their relationships with participants or the interpretation and
analysis of data. Shacklock and Smyth agbeattreflexiviy is an attempt to identifygct upon

and acknowledge the limitations of any research undertaken, i.e. its subjects, its process, its
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theoretical context, its data, its analyaisd how accounts recogaithat theconstuction of

knowledge takes place in the world and not apart fréthlit.order tobe reflexive, a research

diary was keptin which reflectionsont h e a emotiamal Statevhilst undertaking the

researchweremade as well as any thoughts and observatibosing the writing up process,

this diary wasreferredto in order to attempt to minimise any extremes in emotional state

influencingthe interpretation and analysis of the data. In addition, alhiie@s undertaken

were audio ecorded andt the analysis stageachonewas listened tonultiple timeswhen

analysing the interview transcript. This wiasorder toattempt to ascertain any bias, whether

positive omegativethat the author may have helith regard toany of the research participants

which couldhave affectedhe interpretation of the data.

Being refl exi ve iasdethiéalyanattire i resedoch practice thabmegeis t

researchers to stop being shamans of objecfivitjot to acknowledge the interests implicit in

a critical agenda for the reseamtto assume valuftee positions of neutrality s t o aas s u me

obscene and d #Wihdhisésnhd, ipioosly right and prdper that the reader

)

is aware of the authords personal psectisnppecti ve

is at times inherently persondhe use of the first person will be employiedan attempt to

minimise barriers between the author and the reader.

| was born in 1975 andoon after birth diagnosed with Haemophili#®A his is a bleeding

disorder caused by a deficiency of a protein, Factor VIII, which is essential for the normal

clotting of blaod®* As a result of this, even relatively minor injuries may lead to prolonged

bleeding. Bleeding into joints is commdeadingto severe pain and eventually to permanent

damage to the joint. Such bleeding may also occur spontaneously. Haemophilidaastyser

diminish o n eqdadity of life. Prior to the availability of effective treatment, the condition

caused episodic crisegquiring urgent medical treatmernity addition to a restriction of

schooling, employment capacity atfte ability to travel®® It also reducedlife expectancy,

particularly by reason of bleeding into the brain or gasttestinal tacts®

Haemophilia is a hereditary condition and confined almost exclusively to malesdwisver

transmitted through thiemale line. This means that women can carry the gene for haemophilia
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without suffering the symptoms. Any son of such a camieuld have a one in two chance of
inheriting the condition from them, and their daughters would have a one in two chance of also
becoming a carrier. A man with haemophilia cannot pass it on to his sons but will inevitably
pass it to his daughters who wikkcome carrier¥.By way of example, my maternal grandfather

was a haemophiliac. He fathered three daughters and all werescaffi@emophilia. When all

later married and had children of their own, there was a haemophiliac son in each of these three
branches of the family.

Before 1965, there was no known effective treatment for haemophilia, and until the 1940s
treatment usuallgonsisted of bed rest and cold compre&&eSpisodes involving severe loss

of blood could be compensated by blood transfusibnsthese were not a form of treatment

for the condition itself. However, in 1965 a group of researchers at Stanford Umiversit
discovered that by freezing plasma and then thawing it slowly, they could produce a residue
rich in Factor VIII known as cryagcipitate®® It had ten times the concentration of the Factor
VIII produced naturally by the body hut could take a long time thaw and was not easy to

transport on long journeys.

Afterwards in the late 1960s it was discovered that if cryoprecipitate was dissolved, treated
chemically and subjected to a centrifugal process, it produced a crgsfathivderwhich had

ten times the clotting power of cryoprecipitei@d when dissolved in sterile watswuld be
injected at hom& This became known as Factor VIII concentrate. The disadvantage was that
to be processed economically it required a suitsiaamount of plasma, pted from a large
number of donors. It can take up to 30,000 donations of blood to make one batch of factor
concentrate and blood products have always been susceptible to contamination by?iruses.
This pooling of donors substaallly increases the risk éfansmission of infection from any one
donor.

From the early 197Q%actors VIII became readily available in concentrated form. It could be
stored in domestic refrigerators, carried conveniently on jouraeysnjected wheand where

required. Thigepresented a significant advance in the quality of life for patientthanel was
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2.4

promise of a new dawn for haemophilid&sdowever, in 1981 as a result of treatment by
contaminated Factor VIII a haemophiliac in the United &3taif America died from vdt is

now termed an AlDSelated illness. Despite this facthe association between factor
concentrates, AIDS and viral contamination was not made until ®#g8& consequence of this

is that large numbers of the haemophiliac oomity continued to use ataminated factor
concentrates, often sourced from higgk donors, for some considerable time. It was only when
the test for HIV was pioneered and people with haemophilia were routinely tested that the
proliferation of HIV amongt the haemophiliac commityy became apparent. In the United
Kingdom of the 7,250 people with haemophilia 1,246 had become infected witd>HIV.

Members of my family and significant numbers of my friends were included in that ndfmber.

The above events alhaped me as a person atgbaenabled me to use my personal knowledge
and expertise of HIV for the benefit of the research. | felt | had a degree of famiigttity
PLHA and could empathise with them. | was also comfortable with the terminology and
acromyms” that participants ngiht use in their interviews which placed me in a favourable
position and allowed me to interact more easily and gain a better understanding of insfividual
perspectives. | was also aware that | would need to be careful as tedwstructed the concept

of disability in relation to PLHA as all the HIV positive haemophiliacs | knew considered
themselves disabled. Oftelmowever this was as a result of the severe damage to their joints
caused by internal bleeding episodes as ogptstheir HIV status. Tikis an issue that clearly

does not affect the majority of PLHA and indeed did not affect the majority of my participants.

DOCTRINAL METHODOLOGY

In order to identifythe extent to which the A2010protectsPLHA within employmat from

discrimination,| began with a doctrinal methodolodyoctrinalresearch s 6 concer ned wi

formul ation of | egal fdoct r i¥amsasbe¢nefivedash t he
% Lord Archerof @ nd we l | N Jones and J Willetts, 6l ndependent Publ
Contaminated Blood and Blood Productsd6 (Archer Inquiry 2(

94

95

96

97

98

<http://lwww.archercbbp.com/files/report/76_Lord%20An20Repa.DOC> accessed 1 December 2017, 13.

ibid.

SDarbya nd o The enpast,of H§/ on mortality ratesinthecompt e UK haemophilia popul ati
AIDS, 18(3 525.

Once blood products were hdegated, the haemophilia commuynéffectively ceased to be at risk of HIV infection
from their treatment. Those with haemophilia and HIV are therefore a finite group of people. Afte®8bidat the

very latest, no person should have been infected with HIV in the UK through the as®ofcbncentrateSee

Farrell, A., 2012. The Politicsf Blood, Cambidge: Cambridge University Press, for an illuminating account of this
episode.

For exampleviral load counts, CD4 count§hese concepts will be discussed in greater datail in the work.

Paul Chynoweth 6 Legal r e s knght and Iées Ruddock ea¥dvarneed Research Methods in the Built
Environmeni{Blackwell 2008), 29.

16



6a detailed and hi ghl y systemalicrexposdidn ofafuantexéai t ar y u
|l egal &bttibsnadmed drom tiemensitg of lgs, legislation| case law

and possibly scholarly materials thd8t may appl

This first stage of resedrdnvolved the collection adll relevant materialThis was in effect a

two stage process involving first the collection what Van Hoecke identifieassé nor mat i v e
sources, such as statutory texts, treaties, general principles of law, customary ¢img bin
precedents, and theéké a n d,the @lediondb aut hori tative sources,

i f they are not binding pr e®eAthough primaripg nd s c h.
concerned with the relevant mhestic legislation in this aréé the research also involved a
consideration of the issue from an international and European perspeutwes a consequence

of the UK possessinghat Bamforthand Leyland terna dnulti-layeredconstitutior@%3

The main research questiofithis thesids effectively 6 wh e t h e gnatiorhofHIVdasas i

disablity by the A 2010 represents an adequate response to the issues faced by PLHA and is
consistent with internati olnardertafully anBnertiap e an | €
question, thedoctrinal researctsought toanswerthe following three subsidiaryresearch

guestions:

1. In what precisanannerdid the relevanhormativesourcesafford protectionto
PLHA? By way of examplewere PLHA protected on the basis of a generat anti
discrimination framework groundeith notions of quality and dignity forall
individuals, or by manner of a more specific fibition linked perhaps tbealth
status omctual or perceived disability?

2. Whatconduct against PLHA was prohibited égch individual normativeource?

By way of example, was ptection offered on the grounds of say direct or indirect
discrimination? Alternatively, did the relevant normative source afford PLHA
with access to reapable accommodation¥$?

3. Did legal protection of PLHAy the EA 2010comply with the requirements of
relevant international and European normative soudsstified?

99

100

101

102

103

104

Michael Salter and Julie MasoWyriting Law Dissertations: An Introduction and Guitte the Conduct of Legal
Research{Pearson 2007), 31.

Suzannéegan Thé Doctrinal Approach in International Human Rights Scholaéshipl 2ULCD Working Papers in

Law, Criminology & SocieLegal Sudies Research Paper No. 19/%itgs://ssrn.com/abstract=3082194> accessed 18

September 2018.

Mar k Van Lébal Bactkine:, Whidh Method(s) for What Kind of Discipline? i n Mar k Van Hoecke
Methodologies of Legal Research : Which Kind of Method for What Kind of Disciltaet22011), 11.

Equality Act 2010.

N BamforthandP Leyland Public Law in a MultiLayered Constitution(Hart 2003),{emphasis in original)

These concepts are discussed further within the context of the Equality Act at section 4.2.
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2.5

Thesesubsidiary research questions are answered in Chapters 3 and 4.Chhpser 3
examines international and European normative sources relating to PLHA and identifies the
precise mannein which PLHA are protected from discrimination and what conduct against
PLHA is prohibited. Chapter 4 then repeats this process but fidomastic perspectiyee. it
examines domestic normative sources relating to PLHA, identifies the precise nmewhahi

PLHA are protected at the domestic level and what conduct is prohibited.

Yet normative sources do not exist in isolation from theiadovorld andin a similar vein to

the ontological standpoint employéy this work, Bradneyarguest h at &l dvarichias i n
always been infused with intellectual presumptions and assumptions that have dominated the
doctrinal argument even though the i@l argument has concealed their existedtfe.
Consequently in order to interpret normative soyrdestrinal am | y gsualy makes at least

some reference to other, external, factors as well as seeking answers that are consistent with the
existing baly of rulesd Thusonce it became apparent that PLHA are deemed to be disabled
for the purposes of the®2201Q research was undertakémexamine the historical development

of the protection afforded to PLHAy the UK Parliamentind ascertain the ratioeafor
protectingPLHA from discrimination in thisnannert’’ To do this research and analysis of the
consultation gercisecarried outby the Government in respect of tiiecision to deem HIV a
disability was undertakerin order toobtaincopies of responses to thensultation exercise,
Freedom of Information requests were submittedHte r Ma j e ermmerd Officé& forv
Disability Issuesln addition, esearch was also undertaken into plagsagef the relevant
legislation through Pdiament which involved analysis and interpretation of Hansard, the
official record of Parliamentary proceedingsis alditional research wansidered necessary
asaruncl ear noraadtdnbemore easily interpreied when vieimdts proper
historical or social context, or when the interpreter has an adequate understanding of the industry
or technology to which it relate@?

EMPIRICAL METHODOLGY

A purely doctrinal approach to legal reseavatuld do little to assist in ascainingPLHAS s
experiences of discrimination in employmentvttuld also be unable to document the thoughts
and opinionsof PLHA in relation to being deemed to be disabled by tAe2B10regarding

whetherthe Actrepresents an adequate response to the issues faced by Patapproach

105

106

107

108

AnthonyBralney, o6Law as a Parasitic Disciplined (1998) 25
Pa u | Chynoweth, O6Legal researché in Andrew Knight and
Environment (Blackwell 2008), 30

See Chapter 5 for discussion and analysis of this issue.

Paul Chynowet h, 0L e g atandrlLesfReddocko(dds), Advanced RedearehMetkiaus igthe Built
Environment (Blackwell 2008), 30.
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these issuesempirical research was undertaken because as Braémegrks 6empirical
research into law and legal processes provides not just more information about law; it provides
information of a different character from that which can be obtained through otherdsnieth

research. It answers questions about lawthatm ot be answer &l in any ot

The information obtained fromthe doctrinal researctundertaken washowever key in
informing the empirical methodologgf this thesis, which in turn informe@hgpters 6 and.
Literature associatedith the relevanhormative legal sources also assisted this pro@ss.

way of example participants were asked whether they were aware that PLHA were protected
from discrimination under the EA 2010 and if so, whethel were aware such protection was

on the basis th&LHA were deemed to be disabled. Their opinions as to being labelled in this
manner were sought, as were their thoughts as to whether such a designation would make them

more likely to disclose their HI\6tatus to employers in the future.

The doctrinalresearchalso illustrated the important role that reasonable adjustments play in
ensuring effective participation in the workplace by individuals with disabil\th that in

mind questions were formukd that involved asking participants whether theyrawsd the
concept of reasonable adjustments and whether they had requested any from their employer.
They were also questioned as to their thoughts on whether they would feel comfortable

disclosing theiHIV status in order to request reasonable adjustments

The methodology for the empirical research was also shaped by the initial reviewlefabn
research detailed i@hapter 1 This review discovered thawith the exception of work by
Douglas,there wasno existing empirical researcinto discriminaton gyainst PLHA within
employmentin the UK'!° The reviewalsodiscovered thattgma and discriminatiomgainst
PLHA continue to be otoncern''* However,much d the literature concerningtigma and

109

110

AnthonyBr adney, 6The Pl ace oft hEmpiawi Salh olbd g CanedRéHedmetruan® iim P
Kritzer (eds),The Oxford Handbook of Enmial Legal ResearcfOUP 2010)1033

NDouglasd just get on with itéA study of the employment exp
menandvomen | i vi ng wi(TetrencdHigdinsiTmust 2000 UK 6

Simon Watney, Practices @feedom: Selected writings on HIV/BE (Duke University Press 1994) Stoddard,

6Dondét call it AI DS New York Times (New York, 17 August
Al DS: An exploration and el pdiBySadalScience&fMedicines303; @ma t r aj ect
Herek and J Capitanio, 0AI DS Sigma and Sexual Prejudicebd

Herek, O6AI DS and Stigmad (1999) 42 (7) AmerHIWADS Behaviou
is Punishment, Who is Bad?dé (2002) & Hergk2l)Capilaoio and i | of Me
Wi d a ma n-relatefd dtignda and knowledge in the United States: prevalence and trentls 899196 (2002) 92 (
American Journalof Publide al t h 371; R Parker a rethtedstighg and déscrimination:P, 6 HI V
a conceptual framework and i mplications for actiond (200:
H Liu and others, 60Rel ationwof hséxdalvi duaksoamsdi gmav eé st inc
infected individuals: an exploratory studyé (2005) 81 Sex
sexuality (back) into HIV/I AIDS: | s diwHeath 1 MojhAmdersgnand nd pr act |
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discrimination originates from outside the W#Rdconseqently this work seeks to ascertain
whetherthe same is true for PLHA within employment in the UK. Consequently, the empirical
research used the initial review of nlegal sourcesnd the information obtained from the

doctrinal researcto construct quesinspertaining to the following themes:

1 Public attitudesto HIV and PLHA
1 Stigma
9 Discrimination
1 Disclosure!’?
Overall, b e objective of t he empirical research

experiences of discrimination and the extent to which thdfieguatelyprotectecby the legal

framework identified by the doctrinal research undertak@s became apparent from the

doctrinal research, domestaw seeks to protect PLHA from discrimination by deeming them

to be disabled®*For that reasonheempiricalresearch sough® answer the following research
guestionsTo what extent didPLHA consider themselves to Hisable® Why and what factors

contribute to their identification (or nadentification) as individuals with disabilities? Are they

aware of the legal protection currently afforded to them? Do they feel able to disclose their
status to their empl oyer and thus benefit fr

adjustments?

In view of the information sought, it was decided that thepsidn of empirical qualitative
research was better suited to this area due to its ability to yield richer data. The use of legal
doctrinal research would do little to aid understanding of the individuappetives of PLHA

in employmentOn the contraryempirical research was best equippedltstrate problems

with the application of the lawn this areaand obtain the thoughts and opinions of PLHA on
beingdeemed to be disabled for the purposes of the relevant domestic legistataldition,

as noted in Chapter 1, there was little relevant existing empirical research within this area. In
gualitative research, there is a closer degree of involvement with those who participate in the
research and hence a greater sensitivity to the rights ti€ipants as people, rather than as

objects of research? This is especially important when undertaking research in an area as

112

113

114

others 6 H 1 Vrélated Bti§ma and discrimination: Accounts of HiWusitive Caribbean people in the United
Kingdomd (2008) 67 (5) Shriisah BciMaka] & Merdd co tnkeer7s9,0; 6 St
epidemicA review of the Iliterature and r ecommdrHdiehinsoons for t
and R Dhairyawan, 6 Shame, sti gma, HI V: phil osophical ref
Nati ons Programme ogdiH$ &/ AmDSat i6€Codff ONAIDS 2017) .
The manner in whicthe empirical research used the initial review of-fegal sources to construct questions pertaining

to the following themes:

PLHA are deemed to be disabled by paragraph 6 to Schedule 1 afu#ig¢yEAct 201Q
M Henn,M Weinstein, andN Foard,A critical introduction to social researof2nd edn, Sage, 2009).
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personal and sensitive as HIV/AID8here accurate answers from participants are dependent

on building trust and confidence

To assist the above, a number of methods from the feminist methodology movement were
adopted. In seeking to break down the traditiohérarchies that teucture research
relationships, feminist researchers oppose what they see as unhealthy barriers that exist between
researcher and researched in the research prgé€ssninists work towards the establishment

of more reciprocal researckelationships thar e o6der i ved fr oilnaut hent
addition, Henn, Weinstein and Foard posit that feminist researchers believe researchers ought

to learn how to listen more and talk 1és5With this in mind, the research process was
humanised amuch as possibland a norhierarchal research relationship adopted. Participants

were viewed very much as partners in the research rather than subjects. They were permitted to

ask questions as well as be questioned and the interviews were always abimmiingtenanner

most accessible to the participant. This ranged from conducting interviews in accessible venues
through to the use of language and vocabulary most suitable for each particular participant. This
non-hierarchical research relationship or wHato mm t e r raboratve kdbawkedge
construction process6 assisted in building a

accurate responsés.

2.5.1 EMPIRICAL RESEARCH DESIGN

In order to address the objectives of gmpiricalresearchl undertooksemistructured face

to-face interviews with PLHAFaceto-face interviews were felt to be most appropriate for this

research given the sensitivity of the togit fact, the use of facéo-face interviews helpetb

create a rapporvtith participants making them more comfortable about discussing topics which

were ofterprivateand potentially distressing. The use of fagdace interviews also meant that
questionscould be adapte@s necessargependent upon the communicatidkills of the

participant andhatdoubs could beclarified by for examplerepeating or rephrasing questions.

Faceto-face interviews also allowed for the observation of social,aieh asntonation and

body languagevhich, helped assist in the interpretation of pagiegint s ® r espasnses. F

there was the potential for participants to become upset during the researeto-féaee

115 SHessBi ber, and D Leckenby, OHow f e BiberandM ¥aiser edsfeminist e soci al
perspectives o Dcial research(Oxford University Press, 2004M Henn, M Weinstein, and N Foard, A critical
introduction to sociatesearch (2nd edn, Sage, 2008)HesseBiber, Handbook of Feminist Research: Theory and
Praxis(Sage 2011).

16 SReinharzExperientialanalysis: Acomt r i but i on t oinG RowlésandRsDuelliKleis (eds)r ¢ h 6
Theories of Women's Studi@outledge 1983), 186.
17 M Henn,M WeinsteinandN Foard, A short introductiorotsocial research. (Sage 2009).
18 N R o mBecomiag More Acourtable: A Comment on Hammersley and Goonm ( 1 9 9 7)) 2 (3) Sociolo

Research Onlineghttp://www.socresonline.org.uk/2/3/2.htmdecessed 1 December 2017, para 6.4.
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interviewsenabled me t@omfort participants if necessaand safeguard their welfare were

they to contiwe to feel distressed after the conclusion of the interview.

To identify and find initial research participantsnadecontact with a number of UK based
HIV non-profit organisations. These were thatnd Aids Trust (NAT), theTerrence Higgins
Trust (THT), the African Health Policy Network and NAM Publicationsariéusassistance
was provided by these organisations. By way of exanhWéM Publications advertised the
research and a call for participants in their HIV weekly email newsletters throughg@012

(see Appendix4). The THT assisted by helping place a call for participants on the UK
Communi ty AdWY message bdad (seerAgperalix b Once initial participants
were identifiedl employedsnowball sampling. At its simplest, thisrsists of identifying
participants who are then used to refer researchers to other partiéff@mswball sampling

was particularly used for this research project due to the degree of trust required to initiate

contact with participants as a resultioé sensitive subject matter of the research.

20 individuals were interviewedn the UK, Public Health England provide annual reports in
relation to the population of PLHA andl @articipants were asked to categorise themselves
using the descriptoifsistorically employed by Public Health England to monitor the prevalence
of the virus amongst the general populafihThese are:

Men who have sex with men
People who inject drugs
Heterosexual black African Men
Heterosexual noblack African Men

Heterosexal black African Women

To o o Po Io o

Heterosexual noblack African Wome#?

To preserve anonymity, all participants were ascribed a monikielettify their comments
throughout the course of this thesis. Despite the small size of this group, the participants were
fairly diverse in terms of age, ethnic origin, sexuadibd education as can be seen in the table
below

119

120

121

122

This a network for community HIV treatment advocates across the UK.

C Noy, O0%amwmpleidmg:KThe Her meneutics of Snowball Samplingéo
Research Methodology 327.

Seeforexampleu bl i ¢ Heal tinth&UKg2 @hel, Réepo Vvt 6 (Public Health Engl a
For the sake of clarity, it sluld be noted that these are the official descriptors used by Public Health England for the

purposes of HIV monitoring and surveillance in the United Kingdom. Indiléduare asked to categorise themselves

in order to ensure that a variety of individuai¢h different perspectives were interviewed.
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Moniker Sex | Age Category Highest Salary Ethnic
Educational Group
Qualification
A M 45 Heterosexual non| PostGraduate Less than White
black African £9,999 English
Man
C M 52 Heterosexual non| PostGraduate More than | White
black African £60,000 English
Man
D M 41 Heterosexual Degree or £30,000- Black
black African equivalent £39,999 African
man
E M 46 Man who has sex| Degree or More than | White
with men equivalent £60,000 English
F F 32 Heterosexual non| Degree or £10,000 to | White
black African equivalent £19,999 English
Woman
G F 36 Heterosexual non| Degree or £30,000- White
black African equivalent £39,999 English
Woman
H M 57 Man who has sex| PostGraduate £20,000- White
with men £29,999 English
I M 40 Heterosexual non| Degree or £40,000- White
black African equivalent £49,999 English
Man
J M 42 Man who has sex| PostGraduate More than | White
with men £60,000 English
K F 48 Heterosexual Degree or Less than Black
black African equivalent £9,999 African
Woman
L M 49 Heterosexual PostGraduate £20,000- Black
black African £29,999 African
man
M M 23 Man who has sex| Degree or £20,000- White
with men equivalent £29,999 English
N M 27 Man who has se | A Level or £20,000- White
with men Equivalent £29,999 English
0] M 45 Man who has sex| Degree or £30,000- White
with men equivalent £39,999 English
P M 43 Man who has sex| Degree or £10,000 White
with men equivalent £19,999 English
Q M 53 Man whohas sex | PostGraduate £40,000 White:
with men £49,999 Italian
M 38 Heterosexual Degree or £20,000- Black
black African equivalent £29,999 African
man
S F 33 Heterosexual non| Degree or N/A White
black African equivalent English
Woman
T M 50 Man who fas sex | PostGraduate More than | White
with men £60,000 American
U F 46 Heterosexual non| PostGraduate Less than White
black African £9,999 English

Woman
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Referring back tdPublic Health England Descriptgrthe composition of participants was as
follows:

Heterosexual
black Africal
Women (1)

Heterosexual
non-black
African Wome

(4)

The participants also had varying experiences of disclosing their HIV status to their employers.
Of the 20 participants, 13 had disclosed their HIV status to their employer and 6 had not. In
addition, 1 individual had the option of disclogitaken away &m him as his status was

di scovered during medical screening by his emj

2.5.2 THE QUALITATIVE INTERVIEWS

Before conducting the interviews an interview schedule was designed. The interviews consisted
of open-ended, semi siictured questions. Each interview was tapeorded and transcribed.

Interviews typically lastedbrty-five minutes to one hour.

The use of primarily opeended questions was a conscious choice in order to provide
participants withsufficient flexbility to provide answers in their own wordshilst enabling
structure and focus to be maintained throughout the interview process. Finally, prior to the
interviews being undertakep pilot interviews were conducted with HIV positive fris of the

autha. Responses and feedback obtained from these interviews helped refine the questions
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asked in the interview scheduke copy of the final interview schedule is attaclreéppendix
6.

All interviews were conducted between Marchl2 andApril 2013 in a wide variety of
locations across the UK. The location of the interview was chosen by the participant in order to
help them feel as comfortable as possible. This meant that interviews took place in locations
ranging from cafes, librees andh ot e | |l obbies through to partici
on more than one occasion, my car. In common with Keenan, the objective was not to set out
with the express intention of disclosing my background or experiences, yet | did not want to
hide themeither!?® This meant that | would answer questions when asked with the result that
many participants knew of my personal experiences before | had formally commenced the
interviews. Some asked after the conclusion of the interview why | was intkliesthis
particular area and some showed no interest aFimally, participants were then contacted
again in December 2018 and offered the opportunity of expanding upon their previous responses
if they so wished and/or reporting any significant changésethoughts they expressed in their

initial interviews. All participants were however happy with their initial interviews and felt that

they accurately reflected their views.

As with any element of human interaction, some participants were easéateob than others

sometimes because of similarities in age or background. Somgtiovesver it was due to the

entirely open and transparent manner in which they related very private experiences and life

events to me. Others were more difficult. Onetigula r e s p 0o Maseertremely privaie)

and managed access to his personal data very carefully. He providéthrhes email address

and mobile telephone number but not his addregsinsisted on meeting on a road in the

suburbs of a city andsd hadnot been provided with his address, | had no idea whether | was

meeting him near his house or somewhere entirely random. This meant that | had some concerns

about my personal safety and felt somewhat anxious before travelling to the interviegern

to ensure my safety, my wife followed my | ocat
tracking the | ocation ofmyinBh anoebd |feu mpchtoincen ucsn nig
interview was eventually conducted in my car inalg appoximately 3 miles from where |

picked 6Cb6 wup. I't turned out that I need not
individual who provided very open and candid responses. His lack of openness did however

cloud my judgement to start with aitdook ratherlonger than with other respondents for us

both to establish a rapport.

2.5.3 THE QUESTIONNAIRES

123 M Keenan Thé Politics of Telling: Beyond Similarity and Differenc i n t he i nter vi eSwdesel ati onsh

in Qualitative Methodology 91.
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Participants were asked to complete a questionnaire immediately before their interview in order

to garner key demographic data. The objeatiiaiswas to ensure that participants were drawn

from a range of backgrounds and also capture key data which might assist in the analysis of the

intervi

status

ew dat a, e. g. t he par tanddtheipeploydent | e v el

The qustionnaire was designed by analysing and adapting questions used in previous studies
associated with PLHA. These were the East London ProfeGta y

Working with HIV research projeé¢t®Ge ner al

guestions

Mends SBamk Sur ve)

@ogneentt an i n

status were drawn from the Workplace Employment Relations Stfikyaddition, a number

of questions were developed by the author and incorporated into the questionnaire. A copy of

thequestionnaireanbe found in Appendix.7

ETHICS

Due to the sensitive subject nature of the research and to comply with internal University

Regulations ethical approval from the College Research Ethics Committee at Nottingham Trent

University was btained before any interviews were undeetakA copyof my ethical approval

correspondencean be found in Appendix 8

Various measures were taken to ensure that participants fully understood the objectives of the

research and dw their data would be used. Prior to themtnencement of interviews,

participants were provided with a protocol which provided them with information about the

purpose of the study, how their confidentiality would be maintained, their rights duringdize stu

and how their data would be stored amadt@cted both during and after the research process. In

this protocol it was made clear to participants that their involvement in the study was entirely

voluntary and they were also informed of their rights tchdiaw from the study at any time

without giving a reason and without consequence. They were further advised that, if they

wished, they were able to make a complaint or comment about the conduct of the research at

any time to my primary supervisor. A copy this protocolcan be found iMAppendix 9.

Informed written consent was then obtained from participants before the interviews formally

began. A copy of the consent form provided to participeautsbe found im\ppendix 10.
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J El ford
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F Hicksonand othersdractical dangers: Findings from the Unitechkj d o m Gay

Research 2008)
N. Dougl
men and

B Kersleya n d
(Routledge2006).

H&/nndcEasblLondanrethnicitydgele r and r i s k.

De s i6 BMC PaltiodHealtte t hods 6 (

Men o sBoSgxSi Yurav ey
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UK6 (National AI DS

women |living with HIV in the
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A number of processes and procedures wese a@hplemented in order to maintain the
confidentiality of participants and their data. Thus, all research materials (recordings and
transcripts) were securely stored. Identifying data relating to participantstavad separately

from other materiale.g questionnaire responses. All electronic data was securely stored and
password protected. Interview transcripts were anonymised and, as previously discussed, all
participants were provided with a moniker whencdissed in the body of this study. Finally,
factors which could identify any of the participants, e.g. name of employer, name of spouse,

have been redacted from any quotes appearing in this thesis.

In recognition of the sensitive apdtentially distressing nature of some of the topics that might
arise, | took all reasonable steps to minimise angoaigort during the interview process.
Occasionally participants would become upset and | employed a number of strategies to deal
with this. Initially, | would say nothing, not out of callousness because | felt it was important

for participants to be able to have a moment to themselves and osfldwtinjustice they had
suffered without m interjecting. Yet this was rare and invariably | found that participants just
wanted the opptunity to have their story heard. Finally, as a precaution | provided information
to all participants about how to obtain support from professional HIV orgamisat they were

to become upset or distressed following the interview.

2.5.5 DATA INTERPRETATION

The interview data was analysed and coded usiigydNqualitative analysis software. This
analysis involved multiple readings of the interview transcriptsentity themes. The data was
thenrevisitedin order to code each instance of thédsemes systematically and to analyse
patterns amonghem The coding scheme was developed inductively, with codes identified
through data analysiand deductively, with several codes based on secondary litet&tawe.

in most qualitativestudies, the number of interviews analysed here is small. Although the small
number of subjects requires caution in drawing gersatans, the irdepth approgh made

possible by small studies has the potential to reveal considerable nuance and detail.

In order to assist analysis, research training was undertaken by the author. By way of example,

the author attendettaining modules in research methooigyanised by Nottingham Trent

Uni versity netnittiattlievde, athQuaQual i tati v vésearc
6Qualitative Data Analysisd6 and O0Advanced Qua
trainingbyt he Uni versity of Oxfordés Health Experie

Qualitativel nt er vi ews 6.

128 AMi | es, A Hub er nQualitataeeDhta AnalBia: A ethods,Soutcebdok ( 3rd edn, Sage, 201
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2.6

Analysis was carried out iwo phases, both during the fieldwork and after its completion. This
involved listening to the interview tapesanscribing the interviewseading the transcripts a
number of timessummarsing the traneripts coding statementdinking themes selecting
guotationsand ultimately, generating theory grounded in the data and writing it up in a coherent

fashon.

After reading through all the interviews on more than one occasion, a humber of codes were
chosen to apply to the data contained in the transcripts. These were: Disclosure, Health, Privacy,
Secrecy, Stigma, Sexuality, Relationships, Job Security,Id&ment Law, Barriers, Death,
Discrimination, Experiences of Discrimination, Lack of Knowledgsf-Stigma, African, Gay,
Awareness, Disability, HIV as a Disability, Normality, Legal Protection, Equality Act, Legal
Protection, Premployment health questinaires, Fear, Job Security, HIV influencing career
choice, Life Changes, Reasonable Adjustmef&df Employed, Personal Adjustments, Career
Progression, Dismissal, Employment Benefits, Employment History, Stereotypes, Medicals,

Occupational Health, Prate Healthcare, Redundancy, Sick Pay aravel.

At this point, the transcripts wereustied carefully again. Illuminative quotations were
highlighted and coded using the 43 categories that had been identified. A spider diagram was
then producedo make sense of the codes and how they might be grouped into themes. From
these 43 codes, 6 owching themes were identifiedhese 6 overarching themes were chosen

to address the social and legal themes set out in Chapters 6 and 7 and to addresartte re
guestions askedl'hey were: Disclosure, Discrimination, Disability, Law, Adjustments and
Experiences of Employment. The transcripts were then read carefully again and each code was
assigned to oner morethemes. A number of quotations relevametach of the themes were

highlighted and selected for use in this work.
Overall although theanalysis was a lengthgpmplex andepetitiveprocess, it facilitated the

generation of theory grounded in data. Additionadigwill be shown in Chapters 6 andiZ
was a significant aith addressing the research questions initially posed by this research.

COMBINING THE DOCTRINAL AND EMPIRICAL FINDINGS

Once both the dodhal and empiricatesearch had beemdertakenthe worksought to utilise
the approach advocated by Eganemfognising € teciprocal value of each of these approaches

in unpacking the meani nd®Thus,theindinds ofthe empidcalo per at i

129

Suzanne EganThé Doctrinal Approach in International Ham Rights Scholarship ( 2UWCD Working Papers in
Law, Criminology & SocieLegal Sudies Research Paper No. 19/1itgs://ssrn.com/abstract=3082194> accessed 18
September 2018, 7.
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researchwereused to critique the law from an external, ftwttrinal perspective. The objective

of critiquing the law in this manner wae developproposal

gor amendments UK lawwhich

accorded with the wishes of PLHA whilst ensuramgmpliancewith theU K drgernational and

European legal obligations

To be in a position to use the empirical findingstitique the lawin this mannenecessitated

an Oexplanation and tran
06observperoeagcegxand dat

effect this meanthat key idea and concepts to emerge

slation into 6l egal t

a regarding ¥ihe

from thierview data needed to be

systemically identified and collateslithin interview transcriptdeforebeing matched to the

correspondindegal thems discussed in Chapter 2Bhe findings which then emerged from

the empircal researclwvere then able to offem alternative

the lawandpossiblemethodof reform

perspective relation to critiquing

As Schwarz observedoctrinal or what he terms internal methahd external methoboth

have a role to play in legal sdacship and neither igenerally used in isolatio! Indeed the

funct

Oboundary bet ween t hetmdaythinkind abaitliawcandezwrentlegali n o wur

scholarship is apt to represent a mllta y e r e d

c 0 mp o'¥% Byt emnployifig thish e

appraach,the work was not only able tose the empirical findirgto enrich the critique and

analysis of the normative legal framewpikit alscto obtainoriginal rich data about aarea in

which little original research has been undertakeamely the expeéences of PLHA in

employment.

130

131

132

t wo.

Aikaterini Ar gyr ou, O6Making the CasgafloReGaae chtoydi(e9 1i7p HMBp iUt ir

3 <http://doi.org/10.18352/ulr.409> acced s September 2018, 97.
RichardSchwartz 61 nt er nal and External
ibid, 194.
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3.1

CHAPTBHHH NTERNATI ONBL

EUROPEANGAERAME WORK
RELATITNGEI V/ Al DS

INTRODUCTION

This chapterdentifies and discussthe relevant international and European normative sources
which afford protection t®eople living with HIV or with AIDS(PLHA) from discrimination

within employmentlt identifiesthe manner in which PLHAre provided protectiorby each
normative source. Understanding and appreciating these normative sources allows an
assessment to be madse to whether th& q u a | i t BA 2049 desigration of HIV as a
disability is consistent witht h e Urikefnational and European legal obligations

Consideration is also made of relevant soft law e.g. international policy guidelines.

In this respegtthe chapter begins with a discussidithe elevant internationdaw and policy.

Thus in section 3.2 there is discussion of the United Nations (di¢ynational Covenant on

Econanmic, Social and Cultural Rights, the UNternational Covenant on Civénd Political

Rights UNAIDS International Guidelines on HIV/AIDS and Human Rights, Ititernational

LabourOr g a ni sCGodebfdractice on HIV/AIDS and the World of Wornd theUN

Convention on the Rights of R®ns with DisabilitiesSection 33 shdl then discuss the

application of the Europeano@vention onHuman Rghts to this area before section43.

identifies and discusses relevant European Union law, specifiéaiyncil Directive

2000/78/EC of 27 November 2000 establishing a general framefeprqual treatmenin

employment and occupation [2000|OJ L 303(16 t he Fr amewor k Directi vec

The chaptewill demonstrate tharom a normative perspective, the designation of HIV as a
disability by the EA 2010s not inconsistent with the approashtaken at the inteational and
European level. Iwill also demonstrate th#étere is no standard method of protectifigHA

from discrimination at the international and European level. Differing sources afford protection
from discrimination based upovarying protectedharacteristicand, with the exception of
normative sources grounded in the social model of disatahiylicitly protecting PLHA on the

basis of disabilitydoes not representumiversal approach®

133

The social model idiscussed in section 3.2.5.
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3.2 GLOBAL CONVENTIONS AND POLICY

The UnitedKingdom is party to a number of international treatfésTreaties ratified by

signatory states are generally enforceable at an international level, that is by and against other
signatory states. Their effect in domestic law depends upon theeradtthe s gnat ory st at e
jurisdiction. Since the United Kingdom is a dualist stéte rights contained in international

treaties to which it is partgo not form part of English law unless and until such rights are
incorporated into domestic lat# Indeed, inJ H Rayner(Mincing Lane) Ltd v Department of

Trade and IndustAf® Lord Oliver of Aylmerton stated the general principle of UK law is that

Ga treaty is not part of law unless and until it has beenincdrperd i nt o t he ¥ aw by |
Howeve, provisiors of these treaties are relevant in interpreting ambiguous domestic

legislation and determining the scope of such legisldffon.

3.2.1 INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND
CULTURAL RIGHTS

At a global level, the provisions of tHé¢ N élrgerrational Covaant on Economic, Social and
Cultural Rights1966 (ICESCR)and thelnternational Covenant on Civil and Political Rights
1966 (ICCPR) offer the greatest labour rights protection amorlgetkeyUN human rights

treatiest3®

The ICESRdoes not refeexplicitly to persons with disabiies or PLHA. However, Article
2(2) provides:

The States Parties to the present Covenant undertake to guarantee that the rights

enunciated in the present Covenant will be exercised without discrimination of any

134 For example the International Covenant on EcanpBocid and Cultural Right4966 Convention on the Prevention
and Puniement of the Crime of Genocid®48 Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatrent or Punishment 1984&uropean Convention for the Prevention of Torture and rirdruor Dgrading
Treatment or Punishmeri987 For more detailed discussion of these, and othetig¢sesee Gerard Quinn and Theresia
Degener , Human Rights and Disability: The Current Use and Future Potential of UN Human Rights Instruments in the
Contet of Disability (UN Publications, 2002).

135 Dualist states see international law and national latwasessentially different legal systems. When a dualist state
signs a treaty, the treaty becomes binding only if it is incorporated by a piece of ddegesiation. However when a

monist state, such as France, signs a treaty, the treaty becomes airidingtically by ratification.

136 [1990] 2 AC 418HL).

137 ibid, 500.

138 See section 8.2 for further discussion as to the relevance of internationestireaiterpreting UK legislation.

139 S Joseph, G6UN Covenants and olta(eds)uHumaR Rights atsVork: PerspeCtivdse n wi ¢ k

on Law and RegulatiorHart Publishing 2010).
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kind asto race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.

The UN Committee on Economic, Social and Cultural Rights, the expert committee tasked with
interpreting the treaty and mamiing states' progress in its implementation, has adopted a
number of General Comments, which serve as authoritative expert interpretations of the treaty's
provisions.These make it clear that both persons with disabilities and PLHA fall within the

scopeof the ICESR. Thuseneral Comment No. 5 states

The Covenant does not refer explicitly to persons with disabilities. Nevertheless, the
Universal Declaration of Human Rights recaggsi that all human beings are born free

and equal in dignity and rightséys i nce t he Covenantés provis
members of society, persons with disabilities are clearly entitled to the full range of

rights recogrsed in the Covenant. In addition, insofar as special treatment is necessary,

States parties are ngiged to take appropriate measures, to the maximum extent of their
available resources, to enable such persons to seek to overcome any disadvantages, in
terms of the enjoyment of the rights specified in the Covenant, flowing from their
disability. Moreover the requirement contained in artid€2) of the Covenant that

t h e renhugdated... will be exercised without discriminatn of laeey ki ndod
on certain speci fi eckarlgapmiaestodiscrindnationanthb er st ¢
grounds of dighility. 14°

Whilst General CommntNo. 18 states:

[TThe Covenant prohibits any discrimination in access to and maintenance of
employment on the grounds of race, colour, sex, language, religion, political or other
opinion, national or social origiproperty birth, physical or mental disability, health
status (including HIV/AIDS), sexual orientation, or civil, political, social or other
status, which has the intention or effect of impairing or nullifying exercise of the right

to work on a basis of eality.14

Thus persons with disabilities enjoy the protection of tietHS R t hr ough t he gr ot
s t a,twhilst BLHA come within the scope diie groundd h e a | t litselfan affshoat @f

the ground. 6ot her statusbod

140

141

UN Committee on Economic, Social and Cultural Rightsyésal Comment No. 5 on Persons with disabilities,
adopted at the eleventh session of the Committé32))18N. Doc E/1995/22, para 5 (quotation marks in original).
UN Committee on Economic, Social and Cultural Rigsneral Comment No. 18 on thehtigo work adopted at the
thirty-fifth session of the Committee, 2005) UN DBAC.12/GC/18para 12 ().
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Of note are dicles 6, 7 and 12Article 6 of the ICESR recognis#ise right to work, which
includesd@he right of everyone to the opportunity to gain his living by work which he freely
chooses or accefitsArticle 7 recognises the right to just and favourable coodgiof work
including far wages, safe working conditions and equal opportunities for prométioally,
paragraph 1 of article 12 recognises tlght of everyone to the enjoyment of the highest
attainable standard of physical and mental hesithilst paragraph 2(b) requiresa@és Parties

to take measures to improimdustrial hygieneand paragraph 29(d) requires States Paities

prevent, treat and controbmbat epidemic, endemic, occupational and other diseases.

3.2.2 INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

Article 2 of thelCCPRprovidesthat

Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights receghin

the present Covenant, witht distinction of any kid, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth

or other status.

In additionArticle 26 provides

All persons are equal before the law and are entitleabwitany discriminatiorotthe

equal protection of the law. In this respect, the law shall prohibit any discrimination
and guarantee to all persons equal and effective protection against discrimination on
any ground such as race, colour, sex, languagegija®l political or otheropinion,
national or social origin,noperty, birth or other status.

As with the ICESRthere is no mention of disability in the list of prohibited grounds as the

drafters of both did not considerdividuals withd i s a b aslaidistincegsoupdvulnable to

human r i gh t*%etbothdrictes 2 andr2&irddicate that the list of prohibited grounds

is not exhaustive. The advantage of such an approach is that those charged with interpreting the
Covenant arafforded discretion to extend the listhilst such discretion is bounded by the

existence of enumerated groudtfDisability ishowevefcover ed by t heint erm 6ot
both of the above Articles due to the fact that the ICESR is drafted on tihapemthat it

covers all human beingsilike other international treaties that focus on one specific group of

people e.g. the Convention on the Elimination of all Forms of Discrimination against

142 Theresa Degener, 061 1ZANew bhega Sulbjetton thelRises ahk interiedional Expents'
Meeting in Hong Kong DecemberZ37 19996 (2000) 18 Berkeley J Intl Law 1
143 S FredmangEquality: A New Generatidd(2001) 30 (2) Industrial Law Journal 145.
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Women'#4The United Nations General Assembly has gisiceeded on the basthat people
with disalilities are covered by the ICCPRand establishethe office ofSpecial Rapporteur
on the Rights of Persons with Disabiliti@s201446 The role d this Special Rapporteur is to
monitor and promotehe rights ofindividualswith disabilitiesutilising ahuman rightsbased

approach*’

The ICCPR does natpecifically mention HIV/AIDS yet the arguments made above with
regard to the universal nature of protection apply similarly to PLiHAaddition, the United
Nations Commission on Human RigHfsand subsequdly the United Nations Human Rights
Council adopted a series of resolutidffson human rights and HIV/AIDS confirming that
discrimination on the basis of HIV/AIDS status is prohibited by existing internatiamaan
rights standard®° Paragraph 1 oResoluion 1995/44 of the United Nations Commission on

Human Rights also clarifies that -disdriminatoer m &éor

clauses of international and regional human rights instrtsngsuch as the International
Covenanbn Civiilan d P o | i t isboald be Rtergrétad so)includealth status, such as
HI V/ APDS6

The First Optional Protocol to the ICCPR alkivdividuals to bring complaints to the Human
Rights CommitteeThis Committee has 18 medyars made up of nationals froStates Brties
who act as independent experts amdrseecommitment to the ICCPR2However, theJnited

Kingdom is not a signatory to this Protocol.

144

145

146

147

148

149

150

151

152

Gerard Quinn and Theresia Degener , Human Rights and Disability: The Current Use and Future Potential of UN
Human Ridpts Instruments in the Context of Disability (UN Publications, 2002).

For further detailse  Ger ard Quinn, &6The Internati omaegn€ramdén an
KosterDreese (eds), Human Rigl#rd Disabled PersongMartinusNijhoff 1995) 81.

UN General Assembly§pecial Rapporteur on the rights of persons withldigies26/20,14 Juy 2014, UN Doc
A/HRC/RES/26/20

ibid.

On 15 March 2006 the UN Genad Assembly voted to replace United Nations Commission on Hurigdrisivith

the UN Human Rights Council

United Nations Hi gh Co nThe pstedtian ofdumarf rights inkthe coatext oRhurgah t s
immunodeficiency virus (HIV) and acquired immunodeficiency syndrome (AIDS). Commission on Human Rights
resd ut (UN Dats E/CN.4/RES/1997/38/CN.4/RES/1999/49E/CN.4/RES/2001/51E/CN.4/RES/2003/7 and
E/CN.4/RES/2005/84).

United Nations Human Rights Council &éThe protectio
immunodeficiency virus (HIV) and acquiredmmune defi ci ency syndrome (AIDS
A/HRC/RES/16/28

Forfurter det ai l see Davi d IReanatioralrlasvohomas righteand HIMAIBS o(n2d M2
(12) Bulletin of the World Health Organizati®64.

t on Ci
6

n of h
)6 (UN
) 680

Office of the High Commi ssi oner -The protddtiomodhumdightginthes, o6 Resol ut

context of human i mmunodeficiency virus (HIV) and
E/CN.4/1995/17%

For information regarding he current membership composition see
Committee 6 httg://www.ohchr.org/EN/HRBodies/CCPR/Pages/Membership.asgmpcessed 17 November 2017.
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3.2.3

INTERNATIONAL GUIDELINES ON HIV/AIDS AND HUMAN RIGHTS

The United Nations has also played an active jpaseeking to diminish discrimination and
stigma against PLHA. From a historical perspective this can be traced back to th@8&l
During this period many governments and the international communignltegrealise that
there were significant humarights implications of HIV/AIDS due to the stigma and
discrimination directed at PLHA3 This coupled with the introduction 6fAART ensured that
there was a commitment on the part of the international contyntmiensuringthat such
individuals should nadbe deniedheir basic human rights by virtue of their HIV stafi$Thus

in 1996, at the request of the then United Nations Commission on Human Rights, the United
Nations Centre for Human Right8and the Joint UnitetNations Programme on HIV/AIDS
(UNAIDS) convened the Second International Consultation on HIV/AIDS and HumdmtsRig
in Geneva. This brought together thiftye experts in the field of HIV/AIDS and human rights
and the result wathe publication of the International Guiliiees on HIV/AIDS and Human
Rights. These were subsequently updated following a Third Intemaatidonsultation on
HIV/AIDS and Human Rightswhich took place in Geneva in 20Gthd a consolidated version

of the Guictlines was later issued in 2058

The Guidelines are anchored within a framework of existing international human rights norms
and condin normative principles together with practical strategids Guidelines cover a
number of issues includirdiscrimination, healthcare, information and@oyment. However

with regard to the current discussion thosenokt relevance are:

GUIDELI NE 1: NATIONAL FRAMEWORK

States should establish an effective national framework for their response to HIV
which ensures a coordinated, participatory, trarspaand accountable approach,
integrating HIV policy and programme responsibilities ossr all banches of

government.

In addition:

GUIDELINE 5: ANTI -DISCRIMINATION AND PROTECTIVE LAWS

153

154

155

156

F Li sk, -baséd approach to addressing HIV/AIDS in therkigtace: The role of and contribution of the ILO

and its Constituentsbd I( 2J0sficé ) and ( Glgbal Devdloament JoBroat i a
<http://lwww2.warwick.ac.uk/fac/soc/law/elj/lgd/2007_1/lisk> accessed 17 November 2017.

M Weait Criminal Law and th&exual Transmissioo f HI V6 (2007) 68 (1) The Modern Le
The Centre foHuman Rights provides secretariat services for United Nations bodies dealing with human rights. The

Centre serves as the focal point of the United Nations in the fibldnoan rights. It carries out research and studies on

human rights at the request dher bodies.

UNAI DS, 6l nternational Gui d e l2006 Emnsoldated Marsitihh Al DISA lad3 HLOGE)N
(UN Doc NoE.06.XIV.4)
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States should enact or strengthen-digcrimination and other pratgve laws that
protect vulnerable groups, people living with HIV and people with disabilites f
discrimination in both the public and private sectors, ensure privacy and confidentiality
and ethics in research involving human subjects, emghediucabn and conciliation,

and provide for speedy and effective adistirmtive and civiremedies.

And:

GUIDELINE 7: LEGAL SUPPORT SERVICES

States should implement and support legal support services that will educate people
affected by HIV about their rightprovide free legal services to enforce those rights,
develop expertise oillV-related legal issues and wdi means of protection in
addition to the courts, such as offices of Ministries of Justice, ombudspersons, health

complaint units and human rightemmissions.

As mere Guidelines the above have no legal effect in edtimedualist or monist jurisdiction

However they illustrate that the virus is not merelgmplexmedically but also politically,

legally, economically and culturally.sAsuchany efforts to successfully combat the virus must
recognigthis. For this reasarthe opinionof UNAIDE i n t hese Giherespohsenes i s
to HIV must mobilse key actors throughout all branches of government and includelialy

areas, since only a combination of wiellegrated andoordinated approaches can addrbass t

complexities™®f the epidemicd

HIV is notexplicitly defined as a disability in the Guidelines rather States are given discretion

as to how best proted®LHA by the introduction of new andiscrimination laws orhe

amendment of existing lawsiowever, in the context of the right to work, the Guidelines
emphasise that PLHA, 6should be provided wit
continue workingas long as possible and, when no longer able to work, be giueal access

to existing sickne%The aoncdpt af ieasenabie bdcdmynodationhalsane s . 0
exists in other jurisdictions and originated first under United States law as a m¢aciding

religious diversity:>® However, a the notionof rea®nable accommodation is intrinsically

linked to the concept of disabilityhis choice ofvordingindicates that the UN perceives HIV

to be a disability. Such an approach is consistent wittapipgoach taken in the ICESR and

ICCPR160

157

158

159

160

ibid, 23

ibid, 102.

For further analysis see E BribosiaDisaldili RgrimeEubdBRpado
Commission 2013).

Reasonable accommodation is discussed in greater depth at 2.4.2.
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3.24 THE ILO CODE OF PRACTCE ON HIV/AIDS AND THE WORLD OF
WORK

The United Nations has also sought to provide protection to PLHA via thedtitmal Labour
Organisation(ILO). This organisation is a tripartite Unitddations agency comprised of
government, employeand worker rpresentatives. Theboj ect i ve of tudigge | LO i s
forum in which the governments and the social partners of the economy of its 187 member states

can freely and openly debate and elator | abour stand®@din®al iand poli
published the ILO Code of Practice on HIV/AIDS and the World of WeétRhe document

was adopted unanimously by all member states in May 2001 and contains 10 key principles that

are intended to guide governmtgy wor ker s 6 and e mjcyangpeactised r espo
These principles are also intended to influence the adoption of legislation covering HIV/AIDS

in the workplace. Concentrating upon those of most retavém this work, the principles

recognse that HIV/AIDS is a workplacessue andshauld be treated like any other serious
illness/condition in the workplace. There should be no discrimination against workers on the

basis of real or perceived HIV status.

The fact that HIV infection alone is ha cause for termination of employment iessed. As

with other conditions, PLHA should be able to work for as long as medically fit in available,
appropriate work. Finallyit is noteworthy thathe principles highlight théact that PLHA
should be treated no less @awrably than those with any other serious illnessoodition. Thus,

the codestates:

Parity with other serious illnesses

(a) HIV infection and clinical AIDS should be managed in the workplace no less
favouraly than any other serious illness or coruiti

(b)Workers with HIV/AIDS should be treated no less favourably than workers with

ot her serious illnesses in terms of benef
accommodation.

(c) As long as workers are ufieally fit for appropriate employment, thekiould enjoy

normal job security and opporturs for transfer and advanceméfit

161 International L a b o u r (ILQY < ghipoivwewald. argiylobal/aboudh & ilo/who-tvesarefadg-
en/index.htre accessed7 November 2017.

162 International Labour Organisatia#yn ILO Code of Practiceod | V/ A1 DS and t he Mternatiodal of Wor k6
Labour Organisation).

163 ibid para 9.1.
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As with thelnternational Guidelines on HIV/AIDS and Human RightsHIV is not explicitly

defined as a disability. Instead theare indications of an inclination to positiHIV as a

disability due to the Codeds

recommendati on

measure to ensure PLHAO% cont i

In 201Q the ILO adopted an international labour standarduide legal and policy responses
to HIV and AIDS in and through the world of wol¥. The Recommendation concerning HIV

nuance in

and AIDS and the World of Woestablishes key principles for the prevention andrreat of

HIV and safeguards the labour riglofpeople living with or atcted by HIV or AIDSAgain,

empl o)

the document recognises that HIV/AIDS is a workplace issue and the importance of eliminating

discrimination is emphasised as follows:

10. Real or perceed HIV status should not be a ground of discniaion preventing

the recruitment or continued employment, or the pursuit of equal opportunities

11. Real or perceived HIV status should not be a cause for termination of employment.

Temporary absence frowork because of iliness or caregiving dutidatesl to HIV

or AIDS should be treated in the same way as absences for other health.reasons

12. When existing measures against discrimination in the workplace are inadequate for

effective protection aga#t discrimination in relation to HIV and AIDS, Mwbers

should adapt these measures or put new ones in place, and provide for their effective

and transparent implementation.

13. Persons with HIVfelated iliness should not be denied the possibility of caitg

to carry out their work, with reasonable aoumodation if necessary, for as long as

they are medically fit to do so. Measures to redeploy such persons to work reasonably

adapted to their abilities, to find other work through training or to facilikestie return

to work should be encouraged, takimyo consideration the relevant International

Labour Organization and United Nations instruméfts.

Again, this document does not expressly define HIV as a disability but recommends that,

6 Per s o n s-relatedtllifesstidHod not be denied the possilmf continuing to carry out

their work, with reasonable accommodation if necessary, for as long as they are medically fit to
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167

UNAI DS, 6l nternational

(Doc No E.06.XIV.4)
International Labour

Labour Organisation), para 5.2(j).

Organisation,

6 AN

| L O Ceondtienalo f

Internatioral Labour Organisa i oRecomnéndation concerning HNdnd AIDS and the World of Work (ILO 2010)

(No. 200).
ibid para 3b
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3.2.5

d o 8Thud as with its earlie€ode of Practice oHlIV/AIDS and the World & Work,16°

there is awillingness to perceive HIVsaa disability.

THE UN CONVENTION ON THE RIGHTS OF PERSONS WITH
DISABILITIES

In December 2006, following prolonged lobbying by disability rights activists, the UN General

Assembly adopted the Convention the Rights of Pesons with Disabilities (2006) ®&PD),
which entered into force in May 2008 after receiving the requisite number of ratificiifons

The principles of equality and natiscrimination run through the CRPBIike éa red threa@’?
and he UK Govenment ratified the CRPD in Ju2009173 The CRPDaddresses many of the

issues faced by PLHA, but it does not explicitly include HIV or AIDS. The UK Government
also ratified the Optional Protocol to the CRPD in August 20@8ch provides for two

implementation and monitoring procedures. First, it allmdésziduals who feel that their CRPD

rights have not been met to complain to the United NatZRBD committee thoughthis can

only be done after all other domestic rmithave been exhausted. Second, it allows the UN

Committeeon the Rights of Persomsth Disabilitiesauthority to undertake inquiries inRiates

Par t i eeseiveésfeliablé infadmation indicating grave or systematic violations by a State

Party of rghts set forth in th¢ C R P T*[Tiée .UN Committeeon the Rights of Persons with

Disabilities can make recommendations in both instancewever such recommendations are

not legally binding upon the Gowenent asconsistent withother treaty bodiesasked with

monitoring complaintsthe CRPD Committee is not a court with judigialvers'’® Insteadlits

168

169

170

171

172

173

174

175

ibid para 13.

International Labour Organisatiod§n ILO Code of PracticeoH | V/ Al DS

Labour Organisation).

For analysis of the CRPD in relation to European law seawsbn, 6The UN Convention on the Rights of Persons
with Disabilities and European Disability Law: A Catalyst for Caobgd in G Quinn andO Arnardottir ( eds) The

UN Convention on the Right§ Persons with Disabilities: European and Scandinavian perspeMeasinus Nijhoff
2009); LWaddington@reaking New Ground: The Implications of Ratification of the UN €ntien on the Rights of

Persons with Disabilities for the European Commuity G Quinn andO Arnardottir( ed9 The UN Convention on

the Rights of Persons with Disabilities: European and Scandinavian perspe¢itadinus Nijhoff 2009); L

Waddington ad A Broderick, Promoting Quality and Ndiscrimination for Persons with Disai | i t i e s ©

Europe 2017).

For detailed discussion of the CRPD see A Brodefiible, long and winding road to equality and inclusion for persons
with disabilities: TheUnited Nations Convention on the Rights of Persons with Disabi(ltiesrsentia 2015).

L Waddingtond Fine-tuning nondiscrimination law: Exceptions and justifications allowing for differential treatm
o f -2}l Interrational Journgl @f Dis2irBidation and the LWl

on the ground

For analysis of th€ RP D

with Disabilities: Does the Equality Act 2010 Measure up to UK International Conemig®

Law Journal 428.
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Article 6, Optional Protool to the Convention on the Rights of Persons with Disabilities
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effectivenesss dependent upn State parties recognisinthe competence of the Committee

andabidingby decisionsnade.

To date, lhe UK is theonly country to be investigated by the WiKder the procedure contained
in the Optiona Protocolt’® This investigationfollowed information received byhe UN
Committee on the Rights of Persons with Disabilities e ar | y tH @likgedcadvdrse u t
impact on persons with disabilities of the implementation of a process of reforms laftiegis
and policies in the [UK]*@ This was bllowed by aformal requesto theUN Committee on
the Rights of Persons with DisabilitiesApril 2013from achumber of organgtions of persons
with disabilities alleging that serious and systematic viatstiof the provisions of the
Convention were occurring against persons with disabilit@sThe inquiry found that the
reforms hdl ed t o & gr atvi'€\daatoms of thesrighesrfidisabled peoplnd
emphasised thahangesvere required to aumber of welfare provisions which are beyond the

scope of this thesis.

Of more specifimote though is that as the EU ratified the CRPD in November, 200K
enacted a Statutory Instrument, The European Communities (Definitiorreatids) (UN
CRPD) Oder, SI 2009/1181. Thisleclared the CRPD to be one of the Community treaties
within the definition of section 1(2) of the European Communities Act 1972. This means that
the provisions of the convention must be given effect to andaadaccordingly. Imddition,
Fraser Butlin is of the opinion that EU ratification of the convention will play a significant role
in the interpretation of EU directives, particularly withgard to interpretation dfouncil
Directive 2000/78/EC of 27 Noweber 2000 establishina general framework for equal

treatment in employment and occupation [2000] OJ L 308/86F r a me wor K& Di r ect i v e

The European Court of Human Rights has also referred the CRPD in two relatively recent
judgments namel@lor v Switzeland andKiss v Hungay '8! This is significant due to the fact
that UK legislation must, so far as it is possible to do so, be read and given effect in a way which

is compatible with the European Convention of Human Rights due to the requirements of
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Commons Library Research Paper, Number 07367, 27 March 2017.

ibid, 6.

UN Committee on the Rights of Persons with Disabilities, Inquiry concerning the United Kingdom of Great Britain and
Northern Ireland carried out by the Committee under article 6eoOfftional Protocol to the Conventidié October

2016, UN docCRPD/C/15/R.Rev.], para 2

ibid, para. 3.

ibid, para 113.

S Fraser Butlin, 6The UN Convention on the Rights of
up to UKInternational Commihe nt s ? 6 ( hdudtrial)LanwdOurngl 428.

Glor v. Switzerlan®008 Il 33; Kiss v HunganApp no 38832/0@ECtHR, 20 May 2010).
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Section3(1) Human Rights Ac1998. Consequently when human rights are determined with

reference to the CRPD, UK legislation will have to be read in conformity with those rights.

TheCRPDdes not include a definitions,mdrdoégiti sabi
expressly mention HIV or AIDS. Howeverthe convention's preambleeaognises that,
disability is an evolving concept and that disability results from the interaction between persons
with impairments and attitudinal and environmental leasrthat hinders thefull and effective

participation in society on an equal basis with oth&¥s

Article 1 further states:

Persons with disabilities include those who have long term physical, mental,
intellectual or sensory impairments whichimeraction with various drriers may

hinder their full and effective participation in society on an equal basis with others.

Whilst Article 2 defines discrimination on the basis of disability as:

€ any distinction, exclusion or restriction on the badiglisability which has the
purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, on
an equal basis with others, of all human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any otherldielt includes all formsof

discrimination, including deal of reasonable accommodation.

The concepbf disability contained irrticle 1 ofthe GRPD & broad enough to includdlV or

AIDS due to its use of what is terméite social model of disabiliif® Indeed, i order to
adeqately understand the drafting and social construction oCRRED and other pieces of
legislation, it is important to consider how disability itself has been socially constructed.
Therefore froma social perspective, it is generally accepted that Hrerevo dominant models

of disability: the medical model of disability and the social model of disabflity

The medical model of disability locates disability within the individual. Disakisity medical

condition and consequently, like all otheonditions it can be treated by doctors to ensure that
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Preamble to th€onvention on the Rights of Persons with Disabiljtiesra (e).

R Elliott, L Utyasheva and Back HI\4, disability and discrimination: making thieks in internationhand domestic
human r i ght sJodrmalwfGhe (nt2roafiohgl AIDSSocieg.

In addition, a number of more recent models have been developed, basarge part, on the social model e.g. the
minority rights approachhe universalist approach, the human rigtased approach and the capabilities approach. For
further discussion of these sBeoderick, A (2015), The long and winding road to edyalnd inclusion for persons
with disabilities: The United Nations Convant on the Rights of Persons with Disabd#i Cambridge: Intersentia,
21-31.
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its symptoms areltimatelyalleviated or eradicated® The nature of the model is tHabm a
social perspectivéhe disabled individuakiplaced in thesick roled*®® This role containgour

key elements. Firstly, the sick person is not held responsible for their ilinésis due to
biological factors over which they have no control. Following on from this primary tenet, it is
advanced that (2) the sick person is exempted from nasawahl obigations and (3) is in a
socially legitimate position if (4) they eoperate with medical professionals in order to work

towards recovery?’

The influence of the medical model is evide
development of an InteationalClassification of Impairments, Disabilities and Handickps

This document contagthe following definitions:

Impairment: a permanent or transitory psychological, physiological or anatomical loss

or abnormality of structure or function.

Disability: any restriction or prevention of the performance of an activity, resulting
from an impairment, in the manner or within the range considered normal for a human

being.

Handicap: a disability that constitutes a disadvantage for a given individttzdti it
limits or prevents the fulfilment of a role that is normal depending on age, sex, social

and cultual factors for the individual.

From the abo® it is apparent that thdefinitions of impairment and disabilideveloped by the
WHO in this documergssentilly favour the medical model of disabilit§? Whilst the medical
model has been ¢hdominant model of disabilityt has been subjected to repeated criticism.
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For further commentary see C Barnes, 6 A \Wesinkheng Soci al
TwentyFi r st Centuryd (2000) aAdMichael Oliver, UradrstaBlimg Disability: F@ohi cy 221
Theory to Practicg2nd edition, Palgrave Macmillan 2009).

T Parsons,®efinitions of Health and lliness in the Light of AmeahVal ues and Sa&iJad(edft ructure
Patients, Physicians aritiness (Free Press 1958y Var ul , 6Tal cott Parsons, the Sick I
16 (2) Body & Society 72.

J Drimmer, O6Cripples, Ov ehe€&wlatierosFedenldegi€ationiahd Sétial@dlicyfor Tr aci r
PeoplewithDi sabi |l itiesdéd (1992) 40 (5) UCLA Law Review 1341.
World Health Organisation nternational Classification of Impairments, Disabilities and Handicaps: a Manual of

Classification Relting to the Consequences of Dise@&frld HealthOrganisatior1980).

The International Classification of Impairments, Disabilities and Handicaps part of a set of classifications

developed by the WHO for application to various aspects of health @asédisThe best established is the International

Statistical Classification of Diseases which has bdeveloped internationally since 1893. There have been ten major

revisions with the most recent being 1€1D.

The International Classification of Impairents, Disabilities and Handicapas now supersed by the International

Classification of Functioning, Disability and Health.
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Indeed theprominent disability academic, Michael Oliver, has been highly critical of this model

of disability1°® He contends that there are two fundameptablematicaspects to the medical

model of disab | i t y . Firstl vy, ofdisabllitp withih teesindividua and pr ob | e

secondly, it sees the causes of this problem as stemming frofanitteonal limitations or

psychological losses which are assumed to arise from disaBHiEurther criticism derives

from that fact that a cure for many disabilities nmeywer be foundand in any event, persons

with disabilities are quite capable of peipating in society and the practices of confinement

that accompanthe sick role are unacceptab?é

To combat these inadequacies, the social model of disab#isydevelopedh the 1970s by

activists in the Union of the Physically Impaired Againsgr&gation (UPIAS) The classic

definition of the social model comes in the UPIAS documeé&ntydamental Principles of

Disability. According to the UPIAS:
In our view, it is society which disables physically impaired people. Disability is
something imposedn top of our impairments by the way we are unnecessarily isolated
and excluded from full participation in society. Disabled people are therefore an
oppressed groumisociety. To understand this it is necessary to grasp the distinction
between the physitampairment and the social situation, called 'disability’, of people
with such impairment. Thus we define impairment as lacking all or part of a limb, or
having a déective limb, organism or mechanism of the body and disability as the
disadvantage or ragttion of activity caused by a contemporary social organisation
which takes little or no account of people who have physical impairments and thus
excludes them fromarticipation in the mainstream of social activitig

Thus according to the social ndael, disability is the outcome oénvironmental physical

attitudinal or psychologicalbarriersthat prevent people withhysical or mentaimpairments

from participating in their communities on an equadhsis with others!®* Significantly, a

distinction ismade between the biological (impairment) and the social (disabiitfface in

relation toindividuals. According to Ol iver anidectBtntones, O]t

away from the general tendency to view disability as an individual proté¢er than a

190 M Oliver, Understanding Disability: From Theory to Practice (2nd edition, Palgrave Macmillan 2009)
191 Oliver consequentyadoc at es the use of tbhpposed fibndMeddoal model 0.
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J Kaplan, 6The Definition of Disability: Perspective
Law & Policy 3 (2) 352.

M Oliver, Understanding Disdliiy: From Theory to PracticeP@algrave Macmillari996) 22.

M Oliver, The Politics of Disablement. (Macmillan 1990); J Morris, Pride against Prejudice: Transforming Attitudes to

t

Disability (The Womenéds Pr ess LngBarrierd Enbling Envibnmenisg9age and ot |
Publicatims 1993); T Shakespeare, K Gillesp&sls and D Davies, The Sexual Politics of Disability: Untold Desires
(Cassel|l 1996); C Barnes, OA Working Soc2laslt Moednetl u?r yDd s(a2b0i

4 Critical Social Policy 441.
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socio/politicalissué a t endency which all ows policy maker s

t han di s ab!fPThesgbarbeascan ramge Bm iddividual prejudice to institutional
discrimination and from inaccessible public binlgs to inaccessible transport systéffisAs
Wendell notes:

The cultural habit of regarding the condition of the person, not the built environment
or the social organization of activities, as the source of the problem, runs deep. For
example, it took me seral years of struggling with the heavy door to my building
sometimes having to wait until a person came along, to realize that the door was an
accessibility problem, not only for me, but for others as well. And | did not notice, until
one of my studentpointed it out, that the lack of signs that could be reathfa
distance at my university forced people with mobility impairments to expand a lot of
energy unnecessarily, searching for rooms and offices. | interpreted it, automatically,
as a problem ariisg from my iliness (as | did with the door), rather tham gsoblem
arising from the built environment that has been created for too narrange of

people and situatiort§?

The social model hasarticular application to HIV @k to the societal stiggnassociated with

the virus. Even asymptomatic PLHA are sdtgd to high levels of stigiffiands o t he model 6

acknowledgement that disability resutiot solelyfrom impairmenthas had a profound impact
upon he manner in whichdisability is perceved and constructedThe World Health
Organisation replacedhe International Classification of Impairments, Disabilities and
Handicapswith the International Classification of Functioning, Disability and He@l®F) in
20011%° This new system of classifitionis, according to the WH(based on an integratiar
the medi cal a rindorder to provadé aohecent gidw,of different perspectives of
health from a biological, individual arsdo ¢ i a | p %&°In acpoenpanying guidaiice to the
ICF the WHO state:
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Mi chael Oliver and Colin Barnes, O6Back to t hDsabliyt ur e:

& Society 575. 576.

Michael Oliver, Understanding Disability: From Theory tod®i@e (2nd edition, Palgrave Macmillan 2009).

SWendell, The Rejected Body: Feminist Philosophical Reflections on Disafidytledge 1996), 46.

See section 1.3 for discussion and analysis of the stigma directed towards PLHA.

World Health Orgarsation,International Classification of Functiongn Disability and Health (ICFYWorld Health
Organisation 2001).

For analysis see Marijke de Keijinde Wrankrijker, 6The
Disabilities and Handaps (ICIDH) to the International Classification®fu nct i oni ng, Di sability

(2003) 25 (1112) 561.
World Health Organisation, International Classification of Functioning, Disability and Health (W&éf)d( Health
Organisation 2001), 20.
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Disability is a complex phenomena that is batproblem at the level of a person's
body, and a complex and primarily social phenomena. Disability is always an
interaction between features of the person and features of the overall comthidhin

the person lives, but some aspects of disability &m@st entirely internal to the
person, while another aspect is almost entirely external. In other words, both medical
and social responses are appropriate to the problems associated with yisabilit

cannot wholly reject either kind of interventiét.

However, the social model has also been subject to criticism by scH8Regenersserts that

due to the lack of a strong distirmi betweericharacteristics and treagmm thedsocial model

fails t ogivedany guidance as how to alternativédgally define disabilitg2?® Feminist
scholars in particuldnave argued thatith its over emphasis on societal facttivra model fails

to take sufficient account dmpairmentas part of thepersonal exgrienceof people with
disabilities?®* For thisreasonalthough one of the strengths of the social model is its ability to
recognise the role played leywironmental barriers and social attitudés suggest that this is

all there is, is to deny the memal experience of physical and intellectiestictions, of the

f ear o#¥ Wheseasshakespearand Watsomssert that a failure to acknowledge the role
of impairment riskssolating individuals with disabilities from social and political ereyagnt,
whilst also failing toacknowledge the true life history of individuals with disabilifi&fs.

Co n s e g ufeur analysis doés not include impairment, disabled people may be reluctant
to identify with the disability movement, and commentators megct our arguments as being
'idealistic'’ and ungrounded. We are not just disabled people, we are also people with

impairments, and to pretend otherwise is to ignore a major part of our biogré&phies.

By the language employed by t@&RPDin both the peamble and Article 1, it is clear that it
represents a move towarthe social model. Thembracingof the social model of disability is
groundbreaking. The CRPD &Gelfcon s ci ously seeks t o modelah i gn

disabilityd with its attendansuite of civil and political rights with an eual emphasis on
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World Health OrganizatignTowards a Common Language for Functioning, Disability and Health (World Health
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See for example Morris, Pride Against PrejudicéWomen's Pres$ 9 9 1) ; S French, Oitktting
Swan, V. Finkelstén, S. French and M. Olivefeds),Disabling Barriers- Enabling Environment§Sage 1993); L
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soci al.2®Thisddildscre 8Qui nn and Degener ds earlier
rights model of disabilitystating that such a modébcuses on the inherent digniof the
humanbeing ané places the individuatentre stagén all decisions affecting him/her and,
mosti mportantl y, | o c aoutside the derson end in sociE@pHemcdtHe e mo
C R P Ddadlical reframing of disability as a soctinstruction emphassdiscrimination and
affronts to human dignity inherent in medical and charity models and builds the foundation for
disbi l ity as a R%MoerecentlyigGeneral Commantss AU Committee

on the Rights of PersonstwiDisabilitieshas state that the CRPD is based upon a new model
of disability, that of inclusive equalityDrawing extensively upon a submission to the

Committee by Sandra Fredman and ot#&€r&eneral Comment 6 states:

Inclusive equality is a new modef equality developed tbughout the Convention. It

wor

embraces a substantive model of equality and extends and elaborates on the content of

equality in: () a fair redistributive dimension to address socioeconomic disadvantages;
(b) a recognition dimensidn combat stigma, sterggiing, prejudice and violence and

to recognée the dignity of human beings and their intersectionality; (c) a participative
dimension to reaffirm the social nature of people as members of social groups and the
full recognition ofhumanity through inclusioin society; and (d) an accommodating
dimension to make space for difference as a matter of human diginéyConvention

is based on inclusive equalft}?

As shall be examined latevhatever terminology or analysis is appligeeconcepbf disability
employed in the CRPontrasts sharply with h e  ddfnéssic legislation and has the
potential to empower PLHA on a global basigleed in their joint reportDisability and HIV
Policy Brief the United Nations Oife of the Higp Commissioner for HumaRights, the Vérid
Health Organization and UNDS endorsed the apphkbility of the CRPD and itdisability

anti-discrimination frameworko PLHA 213 This report states:
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Gerard Qui nn andnsélanticiBormowirigs: The Pagt and Futude of EU-Nimtrimination Law and
Policy on the Ground of Disabilily ( 201 2 ) i6r3in Artidiscrilhwmation law in Eupe and North America

23.

Gerard Quinn and Theresia Degerfeds) The current use and future potential of United Nations human rights
instruments in the context of disabil{tynited Nations 2002), 14.

JLlord, D10z zi and Al |l yn fheBxpedence of &.N.ecConvemtiors on the Rights of Persons with
Disabilities: Addressing the Democratic Deficit in
Medicine & Ethics 564.

Sandra Fredman drothersAchieving Transformative Eglity for Persons with Disabilities: Submission to the CRPD
Committee for General Comment No.6 on Article 5 of the UN Convention on the Rights of Persons with Disabilities
(Oxford Human Rights Hub 2017).

UN Committe on the Rights of Persons with Didalsis, General Comment No. 6 on equality and-d@trimination,
adopted at the ninetenth session of the Committee (14 Feb®udwrch 2018) on 9 March 2018, UN Doc.
CRPD/C/GC/¢para. 11.

Kiyutin v. Russia App n@700/10(ECtHR, 10 March 2011), par¥.
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The Convention does not explicitly refer to HIV or AIDStle definition of

disability. However, States are required to recsgrihat where persons living with

HIV (asymptomatic or symptomatic) have impairments which, in interaction with the
environment, results in stigma, discrimination or other barrierseio participation,

they can &ll under the protection of the Convention.

States parties to the Convention are required to ensure that national legislation
complies with this understanding of disability. Some countries have accorded
protection to peopleving with HIV under nationatlisability legislation. Other
countries have adopted adiscrimination laws that either explicitly include
discrimination on the basis of HIV status or can be interpreted to do so. Such laws
offer a means of redress again$VHelated discrimination ia number of areas,

such as employment or educatidf.

Article 50f the CRPDout | i nes States Partiesd obligations:s

non-discrimination.Article 5(1) outlines that:

States Parties recoggithat all persons are equal befoaad under the law and are

entitled without any discrimination to the equal protection and equal benefit of the law

Of particular note is Article 5(2) which prohibits discriminatioyproviding that:

States Partieshall prohibit all discrimination orhe basis of disability and guarantee
to persons with disabilities equal and effective legal protection aghststmination
on all grounds.

Thereis no explicit reérence to direct discriminatipindirect discimination or victimisation
asthereis for the purposes of UK domestic 1&% This was a deliberate omission followiag
impassioed debate regarding theording of Article5.216 Yet the scope of the CRPD is still
wide-ranging andboth Waddington and Broderi€K posit that it is capdb of including not

only direct and indirect discrimination but also a denial of reasonable accommodation,

harassment, instructions to discriminat&scrimination by association, multiple discrimination

UNAIDS, WHO and OHCHR, Disabilty and HIV Policy Brief (United Nations 2009)
<www.who.int/disabilities/jc1632_policy_brief_disability_en.pdf> accessed 23 November 2017.

See 3.2 for a dinmestilsgaliframework fwithtregaed tothege conckpmts.

A Broderick, The long and winding road tequality and inclusion for persons with disabilities: The United Nations
Convention on the Rights of Persons with Disabilifletersenti2015).

ibid ; L Waddington and A Broderick, Promotirigquality and NorDiscrimination for Persons with Disabikitis 6
(Council of Europe 2017).
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and discrimination based on perceived or past digabin particular Broderick!® notes the

CRPD Commi tteeods

c on c | wihererthg Comhittee urgedhsdiState s

party to expand therptection of discrimination on the grounds of disability to explicitly cover

multiple disability, perceigd disability and association with a person with a disability, and to

ensure the protection from denial of reasonable accommodation, as a form iofidatern,

regardless of the level of disabilif:®

Indeed, theOffice of the United Nations High
Commissioner for Human Rightsas reported that the CRPD covers all fewwhdiscrimination

i ncl u diieat giscrimiation, indirectdiscrimination, discrimination by association,

structural or systemic discrimination, discrimination on the basis of percéivegirment,

disability-based exclusion and segregatio any field of social lifedisability-based violence,

denial of accessgenial of reasonable accommodation and failure to provide procedural

accommodation in the context of access to jusf®dn addition, theUN Committee on the

Rights of Persons with Disabilitieeas made clear iGeneral Comment éhat the duty to

prohibit discrimination includes direct discrimination, indirect discrimination, denial of

reasonable accommodation, harassment,ipteiltliscrimination, intersectional discrimination

and discrimination on the basis of disabifity.

Article 5(3) introduces the atcept of reasonable accommodation by stating:

In order to promote equality and eliminate discrimination, States Partiesateadl!

appropriate steps to ensure that reasonable accommodation is provided.

The obligation to provide reasonable accommauateits not however absolute as made clear by

Arti cl e 2. Thi
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requires an assessment of the proportional relationship between tie engzloyed (including

time, cost, duration and impact) and the aim, which is the enjoyment of the right coiaé&ned
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A Broderick, The long and winding road to equality and inclusion for persons with disabilities: The United Nations

Conventiam on the Rights of Persons with Disabilities (Intersentia 208A)

UN Committee on the Rightdf Persons with Disabilities, Concluding Observations to Spain, adopted at the 6th session
(191 23 September 2011), Ulbc CRPD/C/ESP/CO/1, para 20.

Office of the United Nations High Commissioner for Human Rigbecember 2016Equality and nofdiscrimination

under article 5 of the Convention on the Rights of Persons with Disaldilities UN d o ¢

Al BRRC/ 34/ 26,

UN Committee on the Rights of Persavith Disabilities, General Comment No. 6 on equality anddisorimination,
adopted at the ninetdn session of the Committee (14 Febrii@yMarch 2018) on 9 March 2018N Doc.

CRPD/C/GC/6, paras. 18 & 20.
ibid, para 55.
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Reasonablecommodations a concept embeddedboth EU?% and domesti@*law and one

which will be explored furthein sections3.4 and4.3.7.

Article 5(4) provides:

Specific measures which are necessary to accelerate or achieve de facto equality of
persons with disabilities shall not be considered discrimination under the terms of the

present Convention.

This allows States Paet to take positive action measures, if they so wish, in respect of
individuals with disabilitiesSuch measures can eith® temporary or permanent in nature.
The concept of positive action is also provided for by Article 26 of Ehe Charter of
Fundamatal Rights and Article 7 of thEramework DirectiveFrom a domestic perspective
The Disabled Persons (Employment) Act 19&froduced an employment quota scheme
compelling all employers with more than 20 employees tpleyrdisabled people. However,
Gts implementation was not vigorouslyursued,and little effort was made to penalise
employers who failed teatisfy the recritment targef??® Consequentlythe quota system was

abandoned following the passage of the Disability Discrimination Act.3895

Article 6 ofthe CRPD introduces the concept of multiptiscrimination. Thus Article 6(1)

provides:

States Partiesecognse that women and girls with disabilities are subject to multiple
discrimination, and in this regard shall take measures to ensufallttzand equal

enjoyment by them of all human rights and fundamental freedoms.

Multiple discrimination refers to n s t a n ¢ endividwals ®r geoup$ of individuals face
discrimination on more than erofthepo hi b i t e d agdcam e either Gumultive or
additivein nature??® Cumuative multiple discriminatiortakes placavhere a persods treated

less favourably because of more than one protected characteristic, but each type of

223
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See Article 5 of the Framewmk Directive. The concept of reasonable accommodation for the purposes of EU Law is
discussed &.4.2

See s 20 Equality Act 201@omestic law refers o0 6 r e a s 0 n a katheethaa kkgsaenabte meommaodation.

The concept is discussed furtheBa2.8.

G Mercer and C Barnes, O0Changing Di s aeb (edsiDisgbilitRolicy ci es i
and Practice: Applying the Social Mod€g[The Disability Press, 2004).

Section 61 Disability Discrimination Act 1995

L Waddington and A Broderick, Promoting Quality and NRiscrimination for Personswithi sabi | i ti es 6 ( Coun

Europe 2017)17.
l'yiola ISl emkect ioonadtiit ymaa nplrdistupiteg pfticeiros € r i mi nati on | awo
Discrimination Law Association Briefings0, 13.
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discrimination occurs on separate occasiffsin contrast,additive multiple discrimination

ari ses a pelsenis t@ated less favourably because ofentban one protected
characteristic and, although the two forms of discrimination happen at the same time, they are
not related to@ ¢ h 3% Solanke. ptoidest he e x a mp | ewhoekpereencésdathb i a n

homophobia andexist bullying from her eployer during the same incided#!

Thus athough multiple discrimination f t reanifesfs itself as intersectional discrimina@ion
itisdig i nct f r otwo tarnts are used a$ syr®nyrds even though they do not mean the
same thing: intersectionalityefers to a philosophy of inequality whereas multiple
discrimination describes the occurrence of discrimination on two or more grdghds
Intersectional geriming i on t hus thecdiscrimisatiow nwlwes @ore than one
protected characteristic antlis the unique combination of characteristics that results in
discrimination, in such a way that they are completely inseparable. This often occurs as a result
of stereotyped attitudes or prejudice relating to particular combinations of the protected
characters t 2% Syneigy is the key element of intersectional discrimin&tfan n & is the
unique combination of characteristics that results in discrimindtisych a way that they

are compl et e?PyGeneral sCerpneentéa bldrifies &hat both multiple and

intersectional discrimination are covered by the CRPD.

Returning briefly to the CRPDh¢ only specific reference to employment is at Article 27 whic
states, inter alia, that disabled individuals have the right to earn a living thraulgithat they

freely choose and in workplaces that are accessible and inclusive. Governments should promote
this right to work by ensuring disabled individuals aretgeted against discrimination in

employment and are entitled to reasonable adjustments.

The definition of disability employed by the CRRBEpresents a significant challenge to the
definition employed by the Equality Act 2010. Whilst the Equality Act 26h0the whole

utilises the medical model, the CRPD combines the social model of digatith a rights

229

230

231

232

233

234

235

236

Al Jumard v ClywdL_eisure Ltd and Others [2008] UKEAT/0334/07/42008] I.R.L.R. 345

Nwoke v Government Legal Service and Civil Service Commissioners (1996) 28 Equal Opportunities Review 6.

lyiola Solanle ,Infusing the Silos in the Equality Act 2010 with Syne¥@011) 40 (4) Industrial Law Journal 336,

344.

ibid

Government Equalities OfficeThe Equality Bill: Assessing the impact of a multiple discrimination provision
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3.2.6

based approach addition,the European Court of Human Rights is now referring to the CRPD

in its judgment$¥” This clearly illustrates thathe defint i on of eangdloysdebpthd i t y o
Equality Act 2010will need to be amended to confowith the CRPD and any possible future
European Court of Human Rights judgment of a relevant naikdowever, in respect of

PLHA the EA 2010 6a adabtityirglinates a clear use df thedsbcial model

of disability which will be discussed further in section 4d2monstratesonsistencyith the

UN CRPD

CONCLUSION

As theUnited Kingdom is a dualist statie rights contained ithe ICESR and ICCPRdo not

form part of English lavas the same have not beéeoorporated into domestic la&®® This is

also the case for the soft law identifiedhelLO Code of Practice oHIV/AIDS and the World

of Work24° Despite this, consideration of the maniemwhich HIV/AIDS is categorised is

valuable, as itallows an assessment to be made as to whether the EA2010d e si gnat i on
HIV/AIDS as a disabilityis consistent withelevantinternationainstrumentsAs detailed, both

the ICESR and the ICCPR make mention of disability or HIV in their n@exhaustive list of

protected characteristics. RathdiVisd e e med capabl e of falling wit
statusd unde?tandthel@CPR*The ILOC&I®RPractice on HIV/AIDS and

the World of Work also doesot explicitly defineHIV as a disability however the Code
recommendthe use of reasonable accommodatioordertoe nsur e PLHAG6s contin
employmeng*®® In the majority of international jurisdictions, the concept of reasonable
accommodation is intrinsically linked tdisability, which indicates that the ILO implicitly

equates HIV with the concept of disabilf§ This illustrates that there is no consistent approach

to the manner in which PLHA are protected by these normativee®at the international

level.
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SeeGlor v. Switzerlan®0091l 33 andKiss v HungarnApp no 38832/06 (ECtHR, 20 May 2010).

The definition of o6disabilityd contained in the Equality
Dualist sates see international law and national law as two essertitilyent legal systems. When a dualist state

signs a treaty, the treaty becomes binding only if it is incorporated by a piece of domestic legislation. However when a

monist state, such as Fam signs a treaty, the treaty becomes binding automatigatbtification.

International Labour Organisatia#yn ILO Code of Practiceod | V/ Al DS and t he Miternatiodal of Wor ko
Labour Organisation).

UN Committee on Economic, Socialda@ultural RightsGeneral Comment No. 18 on the righttork adopted at the

thirty-fifth session of the Committee, 2005) UN DIBtC.12/GC/18para 12 (b)(i)

Of fice of the High Commi ssi on e r-THe@notectibn ofaman fyhtgih thes , 6Resol

context of human immunodeficiency wis  ( HI V) and acquired i mmune deficienc)
E/CN.4/1995/176).
International Labour Organisation, OAn | LO Codealof Practi

Labour Organisation), para 5.2(j).
The exceptions leg theUnited Statesnd the Canada which are discussed more fully in section 7.3.
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3.3

The final instrument identified was the UN CRPThe definition of disability contained in
Article 1 ofthe CRPD is broad enough to include HIV or AIDS duthsC R P Dusesofthe
social model of disability.In addition,the UN Office of the High Commissioner for Human
Rights, the World Health Organization and UNAIDB&veexplicitly endorsed the applicdity

of the CRPD to PLHAThe CRPDis a moresignificant treaty as, of all the international
instruments identified, hiCRPDhas thaabilityt o i ndi rectly shape t he
disability due to its designation as arfedhe Community treatiesithin the definition of section
1(2) of the European Communities Act 1¥72This means that the provisions of the
convention must be given effect eamd enforcecccordingly. Indeedyhen considered from a
purely normative perspective, the designatiolPbHA as disabled by the EA 2010 appears
entirely consistent wit h dedigaatiddoNHI\CaR &dsahdlity d
removes thenconsistencythat has arisennder the ICESR and ICCP&s to whether PLHA

should acquire protection fromatirimination on the basis of disability, healthother status
Consideratiorwill now be made afhe EuropearConvention on Human Rightashich merits

distinct consideration due to istatus as a regional, as opposed to global, convention and also

its partial incorporation into domestic law by the Human Rights Act 1998.

THE EUROPEAN CONVENTION ON HUMAN RIGHTS

The European @nvention onHuman Rghts wasadoptedby the newly formed Couwil of

Europe in Rome on 4 November 1950 and protects the human rights of people in countries that
belong to the Council of Europé Formed in 1949, the Council of Europe is coetply
independent aboth the United Nations and the European Upathoughthere is substantial

overlap in membership of both the Council of Europe and theltit/also significantly larger

EA

nde

than the European Union, wi 28land4houldthe dileaves ¢ o mp «

the EU its membership of the Council would beafiiected.

The European Convention on Human Rights was signed by the United Kingdom in 1950 and
entered into force in 1953 It was a response to the horrors experienced in Euwlagng the

two world wars and the first comprehensive international hungdtsrtreaty. It established an
international court dealing exclusively with human rights (the European Court of Human
Rights) and also provided for the establishment of a Eurof@amission of Human Rights.

The Convention is concerned primarily with \d@tibns of its rights and freedoms by public

authorities. However, it expressly requires contracting states to ensure that the rights and
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freedoms contained in the Convention afferded to everyone within their jurisdictioithe
European Convention on Ham Rights merits special consideration due to its partial
incorporation into domestic law by the Human Rights Act 189& as enunciated by the High
Court inThoburn v Sunderlan@C, the Human Rights Act is designed to 'make more directly
accessible theights which British people already enjoy under the Convention' by providing

access to those righthrough the domestic coufts.

The main provisions of the European ConventiotHoman Rightswhich are given effect by
the Human Rights Act 1998 are thght to life2*°the prohibition of tortur@>°the prohibition
of slavery and forced labogt the right to liberty and securify?the right to a fair trigf>3the
right to no punshment without layé®*the right to respect for private and family |fR&the right
to freedom of thought, conscience and religiththe right to freedom of expressiét the right
to freedom of assembly and associafiththe right to marr§?® and the prhibition of

discrimimation in respect of the enjoyment of these rigffts.

There aretwo principal mechanisms for giving effect to Convention rights under the Human
Rights Act The first is theinterpretative obligation placed upon UK courts by secti(i) 3
which states:

So far as it is possible to do so, primary legislation and subordinate legislation must be

read and given effect in a way which is compatible with the Convention rights.

This interpretative obligation requires all legislatigmimary aml subordinate, pastd future

to be read and given effect so far as possible in a way which is compatible with the Convention
rights. Thus, so far as it is possible to do so, primary legislation must be read and given effect
in a way which is compatiblith the Convention rightg5?
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The secondprincipal mechanisms for giving effect to Convention rigistghe obligation
imposed on all public authorities, including courts, to act compatibly with Converigibts

contained at section 6(1) which states:

It is unlawiul for a public authority to act in a way which is incompatible with a

Convention right.

It has been argued by WildhaBrand Livingstoné®? that cases involving discrimination
within the employment relationship are excluded from the scope @&utepean Convention

on Human Rights as the relationship does not fall within the scope of the substantive free
standing Convention rights. The exdtus of private employment is also reinforced by the fact
that the only permissible defendants before thepean Court of Human Rights are national
authorities however domestic courts are not restricted in this manner. Yet this argument is too
broad aghe Europea Court of Human Rights acknowledgiecthe case oEmith and Grady v
United Kingdont%* There he court heldhat Article 8 of the Convention precludes dismissal
from military employment on the grounds of sexual orientation. Fuvtlistemute agues that
Article 14 covers employment discrimination against an individual based on, for example, their

religion, political opinion, sexuarientation or gender identity becausedgheundf al | s 6 wi

t hi

the ambitdé of freedom of religion, freedom of

for private life, even though thepportunity (i.e. employmentdoes no#® This argument
appears to have carriéalourwith the courts as thereeanumerous examples of the Convention

being used with varying degrees of success by applicants to demonstrate the applicability of

human rights to the employment relatibips®®®1 t i s al so readily apparer

HIV status is considered aipate matterand thus any attempt to ascertain this within the

employment relationshifihrough for example preemployment health questionnaires or blood

tests, mayconsi t ut e a breach of the right to respect

The applicatbn of the European Convention on Human Rights PLHA andthe field of
disability discrimination isalsq on the face of it, dubious when one examines thevante

Article. Article 14 states:
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The enjoyment of the rights and freedoms set forth inGbisvention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, asation with a national minority,

property, birth, or other status.

Article 14 theefore does not create a free standing right from discrimination. Ingtezglires
contracting states to ensure that the Convention rights are secured without disicnmiiaus,

in order for Article 14 to be engaged, the claimant must show thatthia question comes
within the ambit of a Convention right and that there has been discrimination in the treatment
afforded to him. Even if these elements are establishedjuestion of justification arises before

the discrimination can be consideredawiful.?®” However, Article 1 of (optional) protocol 12

to the Convention which opened for signature in 2000 seeks to convert Article 14 inte a free
standing right against ptection without the need for any other Convention Articlebéo

engaged. It states:

The enjoyment of any right set forth by law shall be secured without discrimination
on any ground such as sex, race, colour, language, religion, political or othenopini
national or social origin, association with a nationatanity, property, birth, or other
status.

The United Kingdom hashowever so far refused to sign protocol 12 and until it does so,

domestic courts must apply the unamended Article 14.

Whilst the grounds upon which Article 14 prohibits discrimination exéensive, neither
disability or HIV status are explicitly mentiode Howeveyt he use of wording
illustrates that the grounds identified are by way of example antl not &haustive. This
consequently provides scope for extendingsitape of the ArticleThe term 'other status' has

not been defined but has bewld to be capable of encompassiligabiity in the case oGlor

v Switzerland®8 The decision ifGlor was made girtly after the coming into force of the United

o

Nations CRPDand reference was made to the CRPD itself and thenfdbe @ ur t 6 s opi ni o

that, 6there is a European and worl dwide <conse

disabilities from discriminatgr t r e &% e mta&. al so not ed atbnat ,
the States enjoy in establishing different legal treatment for people with disabilities is

considerabBly reduced. 0
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Moving from disability to HIV status, the case I€ilyutin v. Russiaaisal the question as to

whether HIV falls within the remit oArticle 142! In this case, the applicant was a national of

Uzbekistan who lived in Russia and was married to a Russian national with whom he had a

young child. Kiyut i npesnitwags ejedted laythe Russiar authoritees r e s i d

on accounbf his HIV status. According to Russian legislation, foreigners wishing to remain in

the country indefinitely must demonstrate that they are-kgative. In his application to the

European CourtfoHuman Rights, Kiyutin argued that the rejection of hiplaation for a

residency permit violated his right to respect for his family life as well as his right to non

discrimination on the basis of HIV statu®. Article 14 in conjunction with Articl®, that is

his right to respect for his private and faniife.

Interights, a thireparty interveneiin the casesubmitted that thgeneral nofdiscrimination

provisions of key human rights treaties were interpreted as prohibiting discriminatioe on th

basis of HIV or AlDSstatus, actual goresumedand thatsuch an approadmadbeen adopted

by variousUnited Nations Committex*’? In addition reference was made to the fact that

member States of thenited Nations had set out theicommitment to adopand enforce

legislation aimed at eliminating all fornod discrimination against PLHA ithe Declaation of

Commitment on HIV/AIDS"® adopted by the Unitellations General Assembly in August

2001274

Interightsalso submittedhat, in addition to these geral antidiscrimination standards, PLHA

0 s h oul dronbthenpeohibition of discrimination on accouwftdisability existing in the

court 6lsaw asred i n ot #&asuppaetdhs hrgumens rieferemse.was made

to the fact thathe United Nations Office of the High Commissioner for HumRights, the
World Health Organization and UNAID®&ndorsed theapplicability of the disability ari
discrimination frameworkf theUnited Nation®C RP D t o PL HA i nDidabiligyi r |

and HIVpoli ¢y HFinadlyf itbwas put forward that a nurab of countries, including the

UK, bxardsslyor implicitly extended their disability laws to include HIV s@tils

On 10 March 2011, the European Court of Human Rights held that refusing a regidenite

to a foreign national solely on thHmasis of their HIVpositive status amounted to unlawful

discrimination. The judgment then became final on 15 September 2011 agualfjeegpanel of

the Grand Chamber rejected the Russian government's requesfiefoal. Consequentlythe
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court explicity recognised that PLHA acapable of beingrotected as a distinct group against

discrimination in relation to their fundamental righThe court stated

Although Article 14 does not expressly list a healtitist or any medical condition

among the pratcted grounds of discrimination, the Court has recently recognised that

a physical disability and various health impairments fall within the scope of this
provision. The Court notes the view of the UN CommissioftHuman Rights that the

t er m f ot iheondissrimiadtion provisions in international legal instruments

can be interpreted to cover health status, including-HIWf ect i onéAccording
Court considers that a dihedlth status, indudingmade o0
such conditions adlV infection, should be coverddeither as a form of disability or

alongside with iti by t he ter m fAot hefrArtidetl1d tofutked i n t |

Conventior?’8

Second, it recognised that PLHA are a vulnerajytleup and any restriction of their rights
attracts a higher degree of scrutiny on the part of the European Court of Human Rights.
Therefore the State should be afforded only a narrow margin of appreciation in choosing
measures that single out this grdop differential treatment on the basis beir HIV status

Thus the court stated:

From the onset of the epidemic in the 1980s, people living with HIV/AIDS have
suffered from widespread stigma and excl u:
when HIV/AIDS diagnosis was nearly always a lethal ¢to and very little was

known about the risk of transmission, people were scared of those infected due to fear

of contagion. Ignorance about how the disease spreads has bred prejudices which, in

turn, has stigmtised or marginalised those who carry thres: As the information on

ways of transmission accumulated, HIV infection has been traced back to behaviours

T such as samsex intercourse, drug injection, prostitution or promiscuitigat were

already stigratised in many societies, creating a falsgus between the infection and

personal irresponsibility and reinforcing other forms of stigma and discrimination,

such as racism, homophobia or misogynyéThe
living with HIV are a vulnerable group with a history of jodice and stigmatisation

and that the State should be afforded only a narrow margin of appreciation in choosing

measures that single out this group for differential treatmetti@basis of their HIV

status?’™®
28 ibid, para 57.
29 ibid, para 64.
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Whilst the judgment is to be welcomed, tlmerewhat vague language of paragraph 57 means
that it remains to be seen whether PLHA will benefit from the protection of Article 14 on the
ground of their HIV status alone or will instead have to argue thattleegisabled. Thi€uyitin
judgment also raes the possibility that health status is now one of the grounds afforded
protection by Article 14ut does not offer clarity as tohere HIV positios itself in relation to
these ground€By way of example, it isinclear whether HIV should be perceived aukset

of healthstatusor of disability There is also the alternative possibility that Hskiould be
afforded protection as of its own right/hilst in addition to thisPeroni and Timrar raise the
possibilty that thedecision inKiyutin demonstratethat thecourt is developing the concept of
membership of a vulnerable group as a protected group under Artiéfe Tide increasing
significance of vulnerability as a protected characierist also accepted bgrnardottir?8?

Indeed comments made by the courthe case oGuberina v Croati&?doappear to illustrate

a willingness on the cour t dembprshipofatvunerablent i nue

group as a protected grauphere the court noted that

eif a restriction on fundament al rights
society that has suffered considerable
margin of appreciation is substantially narrower and it thage very weighty reass

for the restrictions in question. The reason for this approach, which questions certain
classifications per se, is that such groups were historically subject to prejudice with
lasting consequences, resulting in their social eiamusSuch prejudice add entail
legislative stereotyping which prohibits the individualised evaluation of their
capacities and needs. The Court has already identified a number of such vulnerable
groups that suffered different treatment on account of ttfaracteristic or stas,
including disability (see Glor, cited above, § 84; Alajos Kiss v. Hungary, no. 38832/06,

§ 42, 20 May 2010; and Kiyutin v. Russia, no. 2700/10, § 63, ECHR 2811).

In alater decision of the European Court of HuniRights,|.B. v. Greecé®*, the Courtdid not
unfortunatelyclarify the exact manner in which PLHA arepable of beingrotected under the
Convention but underlithow seriously it treats discrimination against PLHA. In this case the
applicant, 1.B., was a Greek national who had been wgrkince 2001 in a company which

manufactured jewellery. In January 2008 confided to three of his fellow employees that he
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was afraid he had contracted HIV. These three colleagues then wrote a letter to the director of

the company stating that I.B. hadDS and that the company ought to dismiss him. Following

thisi nf or mati on about | . B. 6s hnganyandt|.Bbstampdtimat t o c i 1
he was stigmatised by his fellow employees and treated like a pariah. On 10th FdtBuary

tested psitive for HIV and the employer invited an occupational health doctor to eamihe

speak to the employeés reassure them thttere was no risk whatsoever to their own health.

Despite thison 21stFebruary3 3 of | . B. 6 s f el | ocowhe diracpot obthee e s s e n
company demandingi s di s mi sosaeguard theheerad erh @nd t B ir ri gkt

Two days ater, 1.B. was fired by the company.

The first national Gurt heldthat.B 6 s di s mi ssal w acaurt ofdppea gjsa | . The
held that his dismissal was illegal. Howevéte Greek Court of Cassation quashed that
judgment deciding that his temation was justified in order to ensure the smooth functioning

of the company and harmonious relations within it. SubsequdrBy,complained to the

European Court of Human Rights that his dismissal violated his right to private life under Article

8 in conjunction with the prohibition of discrimination under Article 14.

The European Court of Human Rights decided that ArtictkeBs engaged as | . B. 0
and the stigma to which he had been subjected, was bound to have serious repercussions for his
private life.During the course of its judgmenihe Court made reference to both th® Code

of Practice on HIV/AIDSand the Vérid of Worke®® andthe ICESR®” The Court noted that,

@f thirty member states of the Council of Europe, with regardprotection against
discrimination in the workplace given to people with ldI'geven states, namely Albania,
Azerbaijan, Italy, Moldova, Ronméa, the United Kingdom and Russia have adopted fspeci

| egi sl at i o By nonttadtjin the remaning medhbed Statethe Court noted that

PLHA have relied on the relevant general 1atiscrimination principle contained in domestic

law andto support thiseveral examples were provided:

40. In France, for example, on 6 September 2012 the Equal Treatment Commission
(the Human Rights Council since October 2012) found that the Law on equal treatment
of persons suffering from a disability chronic iliness did not oblige an employee (the
ca® in question concerned the dismissal of an4dbgitive employee of a licensed

bar) to disclose his or her illness unless he or she would otherwise be unable to perform
the work. The Commission als@und that the supposed prejudice of customers

towards HV -positive persons did not justify terminating the contract.
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41. On 13 December 1995 the Pontoise Criminal Court, in France, sentenced an
employer to five monthsd i thpmiopaykEbRrnt , su
3,000 in damages for dismissiiigpurportedly on economic groundsone of his

employees, a veterinary assistant who was-pibgitive.

42. Even before the enactment in Belgium of the Law of 10 May 2007 on combating
certain forms of disémination, the Dendermonde Labour Court had held, dembiary

1998, that an employer had abused his right to terminate an employment contract by
dismissing an employee solely on account of his HIV infection.

43. The Swiss Federal Supreme Court (judgnB$E 127 11l 86) held that dismissal
from work solely @ account of HIV infection was discriminatory and unfair for the
purposes of Article 336 of the Code of Obligations.

44. On 18 October 2004 the Poltava Regional Court, in Ukraine, ordered theoéditor
a newspaper to pay compensation to a journalist lvettbbeen dismissed because he
was HIV-positive.

45, In Croatia, following the intervention of the Ombudsman, the Police Internal Rules,
which had previously provided that an Hpésitive person couldeither become nor

remain a serving police officer, weeamended.

46. On 23 November 2009 the Polish Constitutional Court declared unconstitutional a
provision of the Ministry of I nteriords R
officer who was HIVfpositive should automatically be declared unfit for garyv

47. On 26 April 2011 the Russian Supreme Court declared inoperative a provision of
the Civil Aviation Regulations forbidding HMgositive persons from working as pilots
on any type of aircraft®

No explicit mention was made to the Unitedtilas CRPDas there wan the Kiyutin®®

judgment. Howeverthe Court referred to its earlier decision Kyutin and stressed that when
vulnerable groupske PLHA were treated differentlystates wald only be afforded a very

narrow margin of apeciation. Here, the treatment of I.B. fell outside that margin of
appreciation and accordingly his human rights had been breaklsed. Da ni s i puts it,

empl oyeesd interest seapleatanttworking erwiomrer couly nott 0 e n s

ibid, paras 40 47.
App no 27@/10 (ECtHR, 10 March 2011).
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exced the fAtbwmaend riingletr est 0 to maintain the vulr
wi t h HI YT dBcBiond together with the earlier decisiofKiputin, makes it clear
that PLHA areunquestbnablyprotected by Article 14 and viewed very much as a vulnerable

group by the European Court of Human Rights.

3.3.1 CONCLUSION

It has already been noted in section 3.2.6 tiate is no consistent approach to the manner in
which PLHA are protectely normative sorces at the international levéhis is a trend wich
continues undethe European Convention on Human Rights. Thiteough n bothKiyutin v
Russid®?andl.B. v Greec&® PLHA were found to beapable of falling with Article 14what

is stiking in both casegsthe lack ofclarity as to the precise manner in whiRbhHA should be

protected frondiscrimination

The decision irKiyutin failed to demonstrate whether PLHA should be protectedhdyerm
6ot her statusd althstatub, disalbility ®mdeedHiVf infectiorealone. Thee
courtin Kiyutin also clouded thessue by citing® L H Andembership of a vulnerabtgoup at
one point in their judgent an area that sonaeademics argue the European Cougtélually
introducing as a distinagroup worthy of protectiof®* The later decision dfB. also failed to
offer clarification merely noting instead that people living with HIV were a vulnerable

groupand thuswvorthy d protectionfrom discrimination.

However despite thiconfusion there was macknowledgemerit Kiyutin of the existence of
there being alink between HIV and disabilityindeed the fact thathe joint reportDisability

and HIV Policy Briefwas cited by the cousignals tlat possibility that the Euroa Court of
Human Rights views HN\asakin to adisability.2*®* This joint reportof the United Nations Office

of the High Commissioner for Human Rights, World Health Organization and UNAIDS,
endoses the applicability of theCRPD and itsdisability antidisaimination frameworkto
PLHA. The use of such approachwhilst clearlyaccordng with the United Nations CRPD

al so demonst r at edssighatioa of HY hsen digabiliigZdndsterd with the

291 C Danisi, OProtecting the HuYYaAl RS ghAsEwfoPeadp!| Appr ovd aty’
Groningen Journal of International Law 47, 59.

292 App no 2700/10 (ECtHR, 10 March 2011).

293 App no 552/10 (ECtHR, 3 Gaber 2013).

204 L Peroniand A T i mndanerable @roups: The promise of an emerging congefuropean Human Rights

Conventi on | alm&natiortallJdumal of Cdnstitutibal Law, 1085 Ar nar d - t t i r , 6Vul ner al
Article 14 of the Emopean Convention on Human RigHtmovation or BusinessasUsual? ( 201 7) 4 Osl o Law F
3.

2% UNAIDS, WHO and OHCHR, Disability and HIV Policy Brief (United Nations 2009)
<www.who.int/disabilities/jc1632_policy brief disability_en.pdf> accessed 2&iber 2017.

61



3.4

approach taken by the European Court of Humigiht®. However, again the EA 204 Glear

designation of HIV as a disability removes the ambiguity that has developed at the European

Court of Human Rights despite the passage of just two @aserning the protection of
PLHA, namelyKiyutin andl.B.

Consideratiorwill now be made oEuropean Union normative sources in this area, specifically

the Framework Directive and the decisiarfsthe Court of Justice of the European Union

relating to the same.

EUROPEAN UNION LAW

As will be demonstratedEuropean Union EU) discrimination reasures have been of

increasing significance in recent years. The motivation behind the creation of the EU was

the

consolidation of European economies, particularly France and Germany, following World War

Two in order to #empt to prevent future hostikts2° The UK joined the European Economic
Community in 1973 and the European Union was joined following its inception at the signi
of the Maastricht Treaty in 1993. The treaty was then later renamed as the Treaty on

Functioning of the Europ@aUnion (TFEU) with the coming into force of the Treaty of Lisbon

ng
the

in 2009.Inthe wakeoft he referendum on t he?Wikantcipatee mber s hi

that the UK will formally leave the EU in 2028 Howewer, it has been confirmed kipe

Governmentthat after t h e UK®6 s d e p ar t legisktionf impbementinch EU E U,

obligations in domestic lawvill be introduced with theffect that theywill continue in force

at the domestic leveinlessand until amended or repealed by UK legislative actidn.

Article 19 of the TFEJ provides:

Without prejudice to the other provisions of the Treaties and within the limits of the

powers conferred by them upon the Union, the Council, acting unanimously

accordance with a special legislative procedure and after obtaining the consent of

in
the

European Parliament, may take appropriate action to combat discrimination based on

sex, racihor ethnic origin, religion or belief, disability, age or sexual origota
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See for example T Jud®pstwari A history of Europe since 194@enguin 2005), 117.
The Electoral Commission, 6EU referendum results?d
informationby-subject/electionsindreferendums/pastlectionsandreferendums/eweferendum/electoratend

countinformation> accessed 14 December 2017.

P McClean, O6Brexit ti mel i neFinanga himedlLandasl4 jume201Kd6s di vorce

Department for Exiting the EapeanUnionThe Uni ted Kingdomdés exit fr cam,
Union (White Paper, Cm 9417, 2017) ch 1.
Article 13 of the former EC Treaty was the first reference to disability in Treaty for the purposes of European Law.
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There is thus neither explicit mention of HIV status in the TFEU nor any opportunity to expand

the closed list of prohibited grounds. Yet in spite of,tthe European Unionds committed

itself to combating discrimination against PLHA. The DulDedaration of 2004 entitled
@Partnership to Fight HIV/AIDS in Europe and Central &siac o mmi t s mecontbatr st at e
stigma and discrimination of people living with HIV/AIDS in ©pe and Central Asia,

including through a critical review and monitoringexisting legislation, policies and practices

with the objective of promoting the effective enjoyment of all rights for people living with

HIV/AIDS and members of affected communie 38!, 6

This is reaffirmed in the Vilnius Declaratiai 2004 where there & commitment on the part

of member states to ‘continue to develop and implement relevant legislation, in particular with

a view to prohibiting discrimination, inter aliaémployment on t he grou’fds of H
Similar concerns were expressed in Bremen Declaration of 2087 and aain, in 2009in a
Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committeedatihe Committee of the Regiotise European Commission

noted:

After three decadeof HIV/AIDS there is still no room for complacency. The best
response to the epidemic remains a combination of health specific and wider social
interventions. People willantinue to suffer unless prevention is accelerated and

universal access to treatmecare and support is ensured for all people in A¥ed.

Despite these commitmentiscrimination provisions in EU law fail to explicitly include HIV
status. The consequenof this is that member states are free to choose either to protect or not
to protect PLHA from discriminatiorand, if PLHA are tde protectedrom discrimination at

the EU level, PLHA must argue that HIV amounts to a disability.

Due to the scope of Ddctives adopted in order to combat discrimination within the EU,

protection from @crimination on the grounds of disability is less far reaching than protection
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Dublin Decl arati on, 6Partnership t o fight HI V/ Al DS in
<https://www.unicef.org/eca/ru/Dublin_AIDS_Conference_Breaking_the_Barriers.pdf >

accessed 9 May 2018

6Vilnius Declarationd on Meas untheEurbpzan$®nian and i Ndighhouriije s pon s e ¢
Countries <http://ec.europa.eu/health/phreats/com/aids/docs/ev_20040916_rd03_en.jpdtessed 20 November

2017.

Bremen Declaration of 2007 on Responsibility and Partnershigether Against HIV/AIDS. The téxof the

declaration is available viahttp://www.aidsactioneurope.org/sites/ddtéiles/bremen_declaration.pefaccessed 24

November 2017.

Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Region€ombating HIV/AIDS in the European Uniand neighbouring

countries, 20092013, COM/2009/0569, para 1.1
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from discrimination in relation to other grount8.By way of example, the Racial Equality
Directive® protects individuals from discrimination upon the ground of racial andcedhigin

in a number of fields including employment, social protection, social advantages, education and
access to and supply of goods and services. In addition, the G@ondes and Services
Directive was introduced in order to expand the scope of ¢gualithe grounds of gender to
goods and servicg®. However protection from discrimination on the grounds of disability is
more restricted in scope due to the fact thrdicle 3 of theFramework Directive only provides
protection against discriminati in the sphere of employment, vocational guidance and
training, and membership of pr é%fan@aly2008al , wor |
the European Commission adopted a proposal for a new directive on discrimination applicable
to inter alia he provision of goods, services and facilities, which includisability 3% In
addition on 2 December 2015, the European Commission published fa Diractive
2015/0278&escribed as the European Accessibility Act, which would introduce a duty to ensure
that certain products and services were accessible foreghrdless of age or disability.
However currentlyboth arestill proposas which will need the consent of all member states to

be adopted as law.

The Framework Directivgrovides minimum requiraents that have to be implemented by
Member StatedArticle 2(1) provides:

For the purposes of this Directive, the principle of equal treatmelhtstan that there
shall be no direct or indirect discrimination whatsoever on any of thengs referred

to in Article 1.
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For further commentary and analysis Be&/hittle, RMisability Discrimimt i on and t he (199823 er dam Tr
European Law Review 5y Bell, dArticle 13 EC: The European CommissioAnti-d i s cr i mi nat(d@n proposa
29 Industrial Law Journal 79D Mabbett, 6The Development of Righsased Social Policy in the European Union:

The Example of Disabl i t y Ri g Wdumdiof Qoranto Market StBdies 97

Council Directive2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons
irrespective of racial or ethnic origja000] OJ L 180/22.

Council Directive 200AL13/EC of 13 December 2004 implementing the principle of equal treab@®veen men and

women in the access to and supply of goods and services [2004] OJ L 373/37.

For commentary of the Framework Directive see for exaBpleS ki d mor e, 6 Baymehtrdieectieewo r kK e mp
equal treatment in employment: towards mpeoehensie community antdisc r i mi nat i on 3@lodusirialy 26 ( 200 !
Law Journal 126S Fr edman, OEquality: a nléawJagma BELaMaddiogioRdand (2001) 3
M Bell, 6 Maqual than others: distinguisly European Union equalityi r ect i ves6 (2001) 38 Commo
Review5876 1 1; ™M Bell and L Waddington, OReflectin2003n inequa
European Law Review 349

Counciloft he European Union, 6Pr opos gihgthe principle of €oaltreatmeht Di r ect i v
between persons irrespective of religion or belief, disability, age or sexual orientBtioro gr ess Report é ( Cou

the European Union 2012).
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The grounds referred to in Article 1 are religion or belief, disability, age and sexual orientation.
In addition, harassment iprohibited as a consequence Aaticle 2(3) and a duty to make
reasonable accommodation is contained inchats.

It should be noted th#éte Framework Directive must be interpreted in a manner consistent with
the Charter of Fundamental Rights of the European Uniogr&tesimportance are Article
20 whi c h Eyeryane is efjwakbeforedthe l@andArticle 21(1) which provides:

Any discrimination based on any ground such as sex, race, colour, ethnic or social
origin, genetic features, language, religion or belief, political or any other opinion,
membership of a national minority, property, bjrtlisability, age or sexualiertation

shall be prohibited.

Finally, Article 26 which states that:

The Union recognises and respects the right of persons with disabilities to benefit from
measures designed to ensure their independence, social andtimalgntegration
and participdon in the life of the community.

In addition, & the EU ratified the United Nations CRP® international agreements concluded
by the EU are binding upon the institutions of the EU #uedCRPD represents part oetEU
legal order!! Indeedin HK Danmark (Ring and Skouboe Wergélhe CJEU reaffirmed that:

28 It should be noted, as a preliminary point, that, by virtue of Article 216(2) TFEU,
where international agreements are concluded by the European Unji@matiending

on itsinstitutions, and consequently they prevail over acts of the European Union (Case
C-366/10 Air Transport Association of America and Others [2011] EER155,
paragraph 50 and the cdsev cited).

29 It should also be recalledtlihe primacy of irdrnational agreements concluded

by the European Union over instruments of secondary law means that those
instruments must as far as possible be interpreted in a manner that is consistent with
those agreements (Joined Cases320/11, G330/11, G382/11 and C-383/11
Digitalnet and Others [2012] ECR, paragraph 39 and thelaaseited).

310

311

312

Council Decision of 26 November 2009 concerning the conclusiatieluropean Community, of the United Nations
Convention on the Rights of Persons with Disabilities (2010/48/EC) OJ L 23/35.

Article 216(2) TFEU.

Joined Cases-335/11 and €337/11, p013] 3 CMLR 21.
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3.4.1

30 It follows from Decision 2010/48 that the European Union has approved the UN
Convention. The provisions of that convention are thus, from thedirits entry into

force, an integral part of the European Union legal order (see, to that effect, Case
181/73 Haegeman [1974] ECR 449, paragraph 5).

As such the Framework Directive must be interpreted in a manner consistent with the United
Nations CRPD

THE DEFINITION OF DISABILITY UNDER THE FRAMEWORK
DIRECTIVE

Rather unsatisfactorily, the Framework Directive provides no definition of disaBilitydeed

commonly EU discrimination Directives provide little guidance on the definition of the relevant

protectael characteristicd'* This has the potential to permit multiple varying definitions of

disability to be adopted across the EU and for different domestic member courts to adopt
differing approaches as to whether a gattil ar i mp ai r mdsakilt ¥'®Thesd i t ut es
O [igpdrities in definitions cause inequalities for some groups and undermine their right to
freedom of movementsa enshr i ned i ' As lhe Hols® of Torde Selecte s 6 .

Committeeon the European Union notedhen discussing therafft Framework Directive

The Commission's view that definitions of key concepts can simply be "left to Member
States" is an ovesimplification. EUwide definitions will evolve as cases reach the
Court of Justice. This will be a long process, and thallenevitably be a period of

uncertainty as cases are taken through the c#tirts.

In the case o€hacon Navas v Eurest Colectivida®%**8the Court of Justice of the European
Union (CJEU offeredguidace on the i s$&deeconaebhbbgypdhmadstsabé
understood as referring to a limitation which results in particular from physical, mental or

psychological impairments and which hinders the participation of the pemwerned in
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The Dutch andelgianlegislationimplementing the Framework Directive also contain no definition of disability. For
further di scussion of the approach taken by tityese juris
Provisions of the Empl oy me n andE Geodirg (edshikabililyiRiglesdntEurope:d i n A L
From theory to practice(Hart 2005), 119.

L Waddington, Ol mplementing the DisabilibhALaWonmrdiCsi ons of
Gooding (eds), Disability Rights in Europe: Frdtme or y t o pr act i c e Inter§ettiamality ariéhe 5 ) ; D Sc
Notionof Disdi | i ty i n EU di scr iGonmoaMarkethawlRawed5. (2016) 53 (1)

The definition employedby he UK6s Equality Act shall4be analysed in Ch
European Disability Forum, 6Al ternative Report to the UI
(European Disability Forur@014), 14.

European Union CommitteeEurgoean Union Ninth Report (HL 19992000, 68l), [174].

Case C13/05 [2006] ECR-b467.
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pr of es s PbAnthel outdeti ofhis distussion, it mat be stressed th&iU law does not

have a doctrine of binding precedent suchtes possessed by common law jurisdictions

Therefore, a decided inWinsche Handelsgesellschaft GmbH & Co. v Federal Republic of
Germany a judgment ofthe CJEU in a prelimiary reference procedure is binding only on the

national court that submitted the questigh.Nevetheless,in the case ofMerck v
PrimecrownalthoughAd vocat e General Fennelly stated that
is of caurse not bound by its wn pr ev i o ylse addedd gometn tiss6 none t he |
that the Court should, as a matter of practice, follow its previouslaasexcept where there

are strong reasons for notdm i #?g . o

Importantlyin Chacon Navasthe CJEU held that workers do not fall within the scope of the
protection afforded by the Framework Directive as soon as they develop any type of sickness

and so made an important distinction between sicknessligaility32® In addition, it was

strongly stated that sickness cannot be regarded as a separate prohibited ground of
discrimination for the purposes of the Framework Directive. It wasagtiis backdrop that

judgment in the case K Danmark (Ring an@kouboe Wergeyas deliveed by the CJEE?

In HK Danmark (Ring and Skouboe Werdeanish legislation permitted businesses to dismiss

those who had beaabsent due toillnefssor a certain number of days
notice, shorter than ¢hnotice normally requirednder Danish employment law. The case was

brought by two applicants one of whom, Ms Ring, had developed back pain. The second
applicant, Ms Werge, had whiplash following a road accident. Crucially, both applicants were

still ableto work but were unabletwork on a fulitime basis. The applicants argued that they

had a disability and that this reduced notice period was unlawful disability discrimination, in

breach of the EU Framework Directive. A question of fundamental impertaas whether or

not theyfell within the definition of disability as expounded by tGbacon Navasase. The

empl oyers disputed that the applicantsé state
within the meaning of the Framework Directivecgrthe only incapacity thaffected them was

that they were now not able to work ftilne. As such, it was argued by the employers that as

they could work partime they were not excluded completely from participating in professional

life and so fell owtide thescope of the Fraework Directive The empl oyer 6s cent
was thatthe Framework Directives concept disability, as constructed by the decision in

Chacon Navasimplies a complete exclusion from work or professional life as opposed to th

partial exclusion here.
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Ibid, [43].
CaseC-69/85[1986] EC.R947, [13].

ibid, [142].

L WaddingtonHK Danmark(Ring and Skoubo®/erge), interpreting EU equality law in light of the UN Convention
ontheRigh s of Per sons wi t BuropsarsAmtbiscliminationdaviRevie®, 1 3 ) 17
Joined Cases-335/11 and €337/11, [2013] 3 CMLR 21
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The CJEU disagreedoting that:

The UN Convention, which was ratified by the European Union by decision of 26
November 2009, in other words after the judgment in Chacén Navas had been
delivered, acknowledges in recital (e)tha 6 di s abi Ingtopceptandthat ev ol v
disability results from the interaction between persons with impairments and attitudinal

and environmental barriers that hinders their full and effective participation in society

on an equal Bhusthesecoand patagrapitAticterl sf he convention

states that persons with di starb physical,i es i nc
mental, intellectual or sensory impairments which in interaction with various barriers

may hinder their full and edfctive participation in soety on an equal basis with

ot h&x so.

Afterreferring explicitly to the UNCRPDthe CJEUstated:

the concept of &édisabilityd must be unders
in particular from physical, mental osychological impairments hich in interaction

with various barriers may hinder the full and effective participation of the person
concerned in professional life on an equal basis with other wot¥ers.

It did not however overrule the Chacon Navasdecisio, rather it decided thathe,
&ircumstance that the person concerned can work only to a limited extent is not an obstacle to
that persondsi mg at¢ everfedelmy tthhadn dc otnhcaetp dfi ao fd i Asdai

does not necessarily imply complete exclufiomworkor pr of es$5i onal | ife. o

The consequence of this is that the impairment does not have to completelyohiegelude

an individual from participation in professional life but rather be one which may hinder full and
effective participation in professiahlife. As the ratification of the Wited NationsCRPDby

the EU?8 followed theChacon Navaslecision,it clearly follows from Article 216(2) TFEU

that international agreements concluded by the EU are binding upon the institutions of the EU.
As such the Directive must be interpreted in a manner consistent withUthieed Nations
CRPD andthe concept of disability withirhe meaning of the Framework Directive should not

fall short of the scope of the protection afforded by the@CRPD3?°
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ibid, [37].

ibid, [38].

ibid, [43].

Council Decision of 26 November 2009 concerning the conclusion, by the European Community, of the United Nations
Convention on the Rights of Persons with Disabilities (2010/48/EQ) Z3135

Case C363/12Z. v. A Goernment departmesind The Board of management of a community s¢@éd#] 3 C.M.L.R.

20 ; Case €06/15 Milkova v lzpalnitelen director na Agentsiata za privatizatsai | sledprivatizatsioen control
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Inwhatmaybeos ome comfort t o P Ilié#bAsnotlappeaClaEifectivé at e d,

2000/78 is intended to cover only disabilitteat are congenital or result from accidents, to the
exclusion of those caused by ilne8¥.l ndeed wer e woutd ruh coutet to the o i
very aim of the directive, which is to implement equal treatGwhtyet, even thoughHK
Danmark(Ring and Skouboe Werggpears to lower the hatris questionable wheth@LHA

(
1

will fulfil the CJEU®s c¢ on poinoftheiadiagnoguueto r e me nt

the progressive nature of the conditidio quote McTigue

I f a purely functional appriomacphpr 6 oes hieomgale

taken, then the majority of PLHA face no functional or imitational barriers to
participation in professional life. They can, to the naked eye, participate on exactly the
same terms and meet the same functional requirementsoasgebfessionals without

HIV. Unlike wheelchair users, they are not disabled by any physical featutiesiof

empl oyerds premises, for exampl e, steps

diagnosis, stigma and the fear of discrimination combine tifisigntly hinder the full
and effective participation of PLHA in professional life on an equal basistiagtn

fellow workers332

Interestingly, the issues of whether HIV could amount to a disability and whether a minimum
level of severity is required bafe an impairment can be considered a disability were touched
upon by the Advocate GenerallitK Danmark Ring and Skouboe Wergédvocate General
Kokott stated:

The distinction between sickness and disability is therefore easier to draw in these
caseshan in the case on which the Supreme Court of the United States of America
had to rule, where it held thatren an asymptomatic HIV infection may constitute a
disability within the meaning of the ADA 1996°

The decision referred to by the Supreme Cofirthe United States is that &ragdon v.
Abbott®** In this case, the claimant, Abbott, disclosed to hetisiethat she was HIV positive

prior to requiring treatment in order to fi

office and insted offered to treat her at a hospital where she would be responsible for the

increased costs associatedhitite use of hospital treatment. Abbott argued that this treatment
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Joined Cases-335/11and G337/11 [2013] 3 CMLR 21, [40].

ibid, [40].

Peter METogubdlavas to Kaltoft: The European Court of
implications for HIMpositive individual® (2 0 1 Injernatidhal Jodrmal ddiscrimination and the La®41, 248.

HK Danmark (Ring and Skouboe Werdejned Cases-335/11 and €337/11, [2013] 3 CMLR 21[34].

524 U.S. 624 (1998)
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contravened the Americans with Disabilities Act 1990 (AD390, and the key legassue for
the Supreme Court was whether PLHA fell within the definition of disability under the ADA
1990 The ADA 1990defines disability at section 1202 as:

(A) a physical or mental impairment that substantially limits one or more of the major
life activities of such individual; (B) a record of such an impairment; or (C) being

regardechs having such an impairment.

The Supreme Court decided that PLHA did fall within the definition of disability for the

purposes of the ADAL990 as the virus substantially i mi t ed one of Bragdon
activities. The ADA1990contains no definitom f what constitutes a 06 maj
after referring to medical evidence, the Court concluded that HIV substantially limited
Bragdonds ab i, lwhithytheyt considered a majbu lifeeactivity. Chief Justice

Rehnquist, Justice Scaliachdustice Thomas dissented with the majority of the courts on this

point, considering reproduction not to be a major life activiték t he Supreme Cour t

The Actaddresses substantial limitations on major life activities, not utter inabilities.
Conception and childbirth are not impossible for an HIV victim but, without doubt, are
dangerous to the public health. This meets the definition of a substantial limitation.
The decision to reproduce carries economic and legal consequences as wellceéThere a
added costs for antiretroviral therapy, supplemental insurance, anteltomdnealth

care for the child who must be examined and, tragic to think, treated for thednfecti
The laws of some States, moreover, forbid persons infected with HIV from heesing
with others, regardless of consétit.

With the facts oBragdon v Abbotin mind, it must be questioned whether PLHA will be able

to fall within the definition of disality developedby the CIJEU irHK Danmark (Ring and

Skouboe WergeBragdon was ablto persuade the Supreme Court that she should fall within

the remit of the ADA, as HIV substantially limited one of her major life activities, her ability to
reproduce. Yee clearly a restriction on oneds abili
participg i on of an individual i n professional | i
conception of disability. This is where the concept of disability advanced by the CJEWY differ

mar kedly from that empl oyed blaterdebissonmZDVAA as e Vi
Government department and The Board of management of a community*$thoiblis case,

Ms Z, who was employed as a school teacher, had a rare conaiticin ment that she had

healthy ovaries but no uterasid so was unable to support a pi@gcy. In order to become

pregnant, Ms Z entered into a surrogacy arrangement via a Californian agency and a child was

335
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ibid, [A2].
Case G363/12Z. v. A Government department and The Board of managemerdrahaunity schog014] 3 C.M.L.R.
20.
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born to the surrogate on 28 April 2010. Biologicatlye child was the genetic child of Ms Z

and her husband, having been created frbeir tgameteshowever since Z had not been
pregnant and could not give birth to a child, she was unable to satisfy the requirements under
Il rel andds Mat e 1984 fdrtaking paid natecnityileave. Sifsadid not qualify

forpaidadogtve | eave, as provided by Irelandbés Adoy

adopting a child born through surrogacy. Ms Z argued before the CJEU that this refusat to allo
her to access paid leave amounted to discrimination upon, among other groaatubtydiHer
claim failedas the CJEU decided that she did not fall within the definition of disability for the

purposes of the Framework Directive. The Court stated that:

the inability to have a child by conventional means does not in itseffringiple,
prevent the commissioning mother from having access to, participating in or advancing

in employment. In the present case, it is not apparent from the order for cefénan

Ms Z.086s condition by itself ma vark or t i mp o !

constituted a hindrance to the exercise of her professional activity. In those
circumstances, it mu nditiolm €oes hnetl constitutd a t Ms

idisa¥®ilityo

It should also be stressed that the CJEU referred to the United Nati®i3 i@Rnhe course of
itsjudgment, indeed it wersgbfarast o  sndhg presént case, the UN Convention is capable
of being relied on for the purposes of interpreting Divec000/78, which must, as far as
possible, be interpreted in a mantieat is consistent with that Conventic®*®The case o

thus illustrates the potential difficulties that individual with HIVmay have in persuading the
CJEU that they are disabléat the purposes of the Framework Directieovided they are in

good tealth and their medical condition is stable, they will face an uphill battle in persuading
the CJEU that their condition imposes any hindrance whatsoever upon their participation in

professional life.

A more measurectonstruction of the concept of dishtlyi has alsobeen echoed in the later
CJEU decision ofag og Arbejde v. Municipality of Billunt® Mr Kaltoft had worked for
fifteen years as a chichinder for the Danish municipafitof Billund. He was responsible for
taking care of theieavp homéssandonvas dismissednn Nowvember 2010
following an official dismissal hearing during which his obesity was mentioned. Before the
national court, Kaltoft asserted that Wwasbeingdiscriminatedagainston the grounds of his
obesity. Againsthis background, the national court referred several questions for a preliminary
ruling, asking notably whether obesity can fall within the definition of disability for the purposes

of the Framework Directive. Advocate General Jdaslinen o @ppearedugportive of such
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an idea and expressly referred to the concept of body mass index¥8MIAdvocate General

Ja@2askinends opinion, 0

clearly hinde

rs

besi ty mithelpdint eher@it nt t
an i nprofegsiodallifelodan edual fodgiwighar t i ci p

ot her s. | nmost prebabty prilydNHO w©lass 18 obesity, that is severe, extreme or

morbid obesity, will create limitations, suak problems in mobility, enduree and mood, that

a mo u n t disabdityo &or thie purposes of Directie

was however rejectedby the Court

a 6didalbithir

t he

I n the

Courtds op

2 0 807 738 s | constructids

(o]

inion obesit)

me a ni n g 3*This i$ rioteto sByrtatobeseo 1 k

individuals can never acquire protection as individuals with disabilities under the Framework

Directive as acknowleged by the Court

Such would be the case, in particulath# obesity of the worker hindered his full and

effective participation in professional life on an equal basis with other workers on

account of reduced mobility or the onset, in that person, of medical conditions

preventing him from carrying out his wodt causing discomfort when carryimogit

his professional activity?*3

Oncegai n, reference is

made by the

CJEIb to t

interaction with various barriersinder thé full and effective participatiom professioal life.

As Ferri and

L awsam freostse otnhael d fiofceuds soene nfis t o

with disabil i tFramewdrk] Dicestieertoeadarrbwer clads ef people than that
which is envi saged *Thisissunforiunate aniodder to fullyernbeaceCR P D 6 .

the ®cial mode]future decisins of the CJEU need to recognibat the stigma faced by PLHA

and many otheindividuals with impairments is disabling. Indeeatigmais a factor imposed

on top of P éntHthabserves tm pnadcessarily isolate and exclude them from full

participation in society. It is hoped that in future the C3#lUbroaderthe concept of disability

for the purposes of the Framework Dirgetio encompass individuals who are preveffiteah

participating fully and effectively in society and rastly professional life as the law currently

stands However, more recent decisions of the CJEU concerning disability $tamen no

movement or development from the CQDEegarding the definition of disability and instead, as

340

341

342

343

344

B MI is a formula

t hat consi

Di

he

r e

sts in dividing height(ihndi vi dual

metres). The World Health Organisation (WHO, 2015) ranks obesity into three classes by reference to the BMI. Persons

with a BMI of 30.00 to 34.99 are obese class |, persons with a BMI of 35.00 to 39.99 are obese class Il, and persons

with a BMIin excess of 40.00 are obese class lll, which is sometimes referred to as severe, extreme or morbid obesity.
Case G354/13Fag og Arbejde v. Municipality of Billurf@015] 2 C.M.L.R. 19.Opinion of AGJaé&skinen[56].

For detailed analysis @ie Advocate General's opiniaee K Ferri& J Marsonp Does Di s

ability Begin

Kaltoft v Kommunernes Landsforening, acting on behalf of the Municipality of Bijluddd voc at e Gener al ' s
(2014) 20Web Journal of Current Legal Isss<http?//webijcli.org/article/view/373/476 (accessed 29 March 2017
Case G354/13Fag og Arbejde v. Municipality of Billunj@015] 2 CMLR 19, [60].

Delia Ferri and

for Justice and Consumers1®), 104.

Anna

Lawson,
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demonstrated byPetya Milkova v Izpalnitelen direktor na Agentsiata za privatizatsia i

sledprivatizatsionencontroP*> and Carlos Enriqgue Ruiz Conejero v Ffeser Servicios

Auxiliares SA and Ministerigiscal,3*¢ havecontinued to focus on the fact that:

[@Alccordi ng t o -lawhteh eCocua nt cdesp tc acsfe 6di sabi l i tyd

Directive 2000/78 has to be understood as referringlitnitation of capacity which

results in particular from lapterm physical,

which, in interaction with various barriers, may hinder the full and effective

mental or psychological impairments

participation of the person concerned in professional life oegaal basis with other

workers4’

This is unfortunateas he case oBragdori*®illustrates

not hi nder an individual

that whilst a condition like HIV may

6s functional par

an i ndi vi deffextlvédfenctibnal ppdrticigatiod in society. Indeed, et that it does

ticiopg

hinder functional participation in society only serves to exacerbate stigma against PLHA who

may be perceived as oO0other 6 or 0di ihabiktyte nt

fully participate in some aspects of societhis stigm
within the place of work of PLHA and outsidéid The

a knows no boundaries, and it exists
CJEU ought to recogmighat for the

purposes of the Framework Directive, individuals who @evented from participating fully

and effectively in any spect of society due to stigma, and not prsiployment, are disabled

0 frc

and should fall within the remit of the Framework Directive. In addition, it may be perceived as

somewlat troubling as to why Advocate General Kokott intieDanmark (Ring and Skouboe

Werge§*° case questioned whether a certain degree of severity of disability is required for the

purposes of the Framework Directive. By referring to

level of severity is required, some might intp r e t

HIV and questioning ehatminimum

Advocate Gener al

Kok

failing to take into account the fact that PLHA, in common with many other individuals with

disabilities, face discrimination within employment not spletcause of functional limitations

due to the severity dheir condition but often because of the substantial stigma associated with

their condition. Indeedas a consequence i@&cent med

PLHA within employmat are now arguably more likel

ical advances in the treatment of HIV,

y to be discriminated ag&ieshuse of

the stigma associated with their condition as opposed to any functional limitations. By

guestioning whether a certain degree of severity is required and using HIV as an example, it

would appear that Advocate General Kokistinoving th

e concet of disability away from the

social model of disability. It is respectfully submitted that the focus appears to be solely upon a

particular conditionés

345

346

347

348

349

CaseC-406/15 EU:C:2017:198

CaseC-270/16 [2017] 3 CMLR 22

ibid, [28].

Bragdon v Abbot524 U.S. 624 (1998).

Joined Cases-335/11 and €337/11, [2013] 3 CMLR 21.
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to fully embrace the social adel of disability, such considerations should not come into play.

Indeed the CJEW approach to defining disabiliig not compatible with either éwording or

spirit ofthe CRPDand t here is a real danger that the C
down to national court¥?

Under the social model, disability is any societal factor that imposes restriaponspeople

with an impairment Thus the correct focus of any futur€JEU decision concerning the
definition of disability for the purposes tife Framework Directive should be to examine what
factors limitthe individualin question from participating fully and effectively in society
determine this, thapprach should be upon the individual themselves andfthet that their
impairment has upon theand not solely upon their impairmenAs shall be seen in Chapter

6, somePLHA interviewed for the purposes of this reseamtperiencd no functional
impairment and, as a result of various social factors, experienced no stigtisgranination.
Such individuals would not come within the de
correct approaclior EU law to take Other PLHA interviewed experiencedonfunctional
impairment but were subjected to stigma and discriminatioa sometimes frequent basis.
Such individuals should acquire the protection of the Framework Directive especially when
such societal stigma hinders their full and effective partidpan the workplaceFocusing

solely on the restricting factors of andn vi dual 6s i mpair ment and e;
severity, as was suggested in tH& Danmark (Ring and Skouboe Wer§&xase, merely
undermines any attempt at effectively implementhngysocial model of disability into EU law.

At some point in the futurehe question as to whether a minimum level of severity is required
for the purposes of the Framework Directive will be addressed by the CIJEU. The hope the
must be that the CJEU regise thatsomePLHA, in common with other individuals with
disabilities,are precluded from full and effective participation in professional life by not merely
environmental or physical barriers but also attitudinal and psychological ones. As such, a
definition of disability which is firmly grounded in the social model needset@doptedSuch

a definition would recognesthat an individual could be classified as disabled for the purposes
of the Framework Directive, notwithstanding the fact that theiditmm does not functionally

limit them in any way. Té definition would &o recognis the fact that individuals with
disabilities are prevented from participating fully and effectively not just in professional life but

in all aspects of society acrosgthU352

L Waddington@aying allthe i ght t hi ngs and still getting ilityamdr ong: The
nondi scri mi nat i onMahsaighbJoufnalfeEELrépean and Camgayative Law 576

Joined Cases-335/11 and €337/11, [D13] 3 CMLR 21

EurostatDisability statistics barriers to social integration ( 25 Oct ober 2017)

< http://ec.europa.eu/eurostat/statistiglained/index.php/Disability_statistics barriers_to_social_integratisn

accessed 27 November 2017.
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3.4.2 PROHIBITED CONDUCT UNDERTHE FRAMEWORK DIRECTIVE

Article 1 provides:

The purpose of this Directive is to lay down a general framework for combating
discrimination on the grounds of religion or belief, disability, age or sexieitation
as regards employment and occupation, with a view to putting into effect in the

Member States the principle of equal treatment.

Article 2 provides that discrimination shall include direct discrimination, indirect discrimination
and harassmentDi r e c t Di s c takemmtb ncaur whene one personds treated less
favourablythan amther is, has been or would be treated in a comparable situation, on any of

thegrounds ef er r ed t3 Wherashdirettdisclingénatibn 0

shall be takn to occur where an apparently neutral provision, criterion or practice
would put persons hing a particular religion or belief, a particular disability, a
particular age, or a particular sexual orientation at a particular disadvantage compared

with othe persons unless:

(i) that provision, criterion or practice is objectively justified by atlewate aim and

the means of achieving thahaare appropriate and necess&fy

In relation to indirect disability discriminatigthere is an additional defena®ailable which is

discussed further belo%®

Harassment s d e f wheraudwardesl condéaelated to any of the grounds referred to in
Article 1 takes place with the purpose or effect of violating the dignity of a person and of

creating anintimidating, hostile, degrading, hundlit i ng or of fe#%i ve enviro

In addition, hstructions taliscriminate on the grounds of disabilitynounsto discriminatiod®’

andMember States amequiredto prohibit victimisation in theidomestidegal ystems®®

In relation to all the protected grounds specified in the Framework Diredtiigepdssibleto

justify indirect discrimination if the respondent can show that their use of a provision, criterion

353 Article 2(2)(a).
354 Avrticle 2(2)(b).
355 Article 2(2)(b)(ii).
356 Article 2(3).

357 Article 2(4).

358 Article 11.
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orpracticehas | egi t i mat e meansmfachievihgthatlaienare apgdiopriaté and
n e ¢ e s*¥ ldowavéy in relation to disability alone theris an additional defent®to an
indirect discrimination claim containeth Article 2(2)(b)(ii). This states thatindirect

discrimination shall be taken to occur unless

as regards persons with a particular disability, the employer or any person or
organisationto whom this Directive applies, is obliged, under national legislation, to
take appropriate measures in line with the principles contained in Article 5 in order to

eliminate disadvantages entailed by sudvjsion, criterion or practice.

Article 5contans the principle of reasonable accommodafitfior individuals with disabilities.

It states that:

In order to guarantee compliance with the principle of equal treatment in relation to
persons with disabilities, reasonable accommodation shagitdaded. This means

that employers shall take appropriate measures, where needed in a particular case, to
enable a person with a disability to have access to, participate in, or advance in
employment, or to undergo training, unless such measures wouyldséma
disproportionate burden on the employer. This burden shall not be disproportionate
when it is sufficiently remedied by measures existing within the framework of the

disability policy of the Member State concerned.

The effect of this is thamployes are permitted to eithettempt to justify their use of a prima
facie indirectly discriminatory provision, criterion or practice if the requirements of the defence
containedin Article 2(2)(b)(i) aresatisfied or to rely upon the reasonabdemmmodation
requirement contained in Articleib order to ensure the removal of obstacles and barriers to

disabled individual@equal participation in employment.

Whittle3%? argues that the manner in which the defence contaimefiticle 2(2)(b)(ii) is
construct ed-wi sittatidn éosboth emplayers and individuals with disabilities.
Employers are permitted to continue using provisions, criteria and practices that may not be
essential to the job, and so objectively justifiable under Ahécle2(2)(b)(i), but which

359

360

361

362

Article 2(2)(b)(i)-
In Ellis and Watson EU AntiDiscrimination Law( 2nd edn Oxford University Press 2012) 408, the authors note that
the UK Government initially appeed to take the mistaken view that the Framework Directive allowed Member States

to choose under national legislation whether to apply justification or reas@tsienmodation in cases concerning

indirect disability discrimination. Wells also makes tterse poi nt in K Wells, 60The | mpa

Empl oyment Directive on UK Disability Discrimination
The Equality Act 2010 uses the term reasonable adjustments. The principle is however the same.

R Whittle, The Framework Directive for equal treatment in employment and occupation: an analysis from a disability
rights perspecti vedRevE®®3) 27 (3) European La
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nevertheless they consider advantageous. By coritrdstiduals with disabilities i@ afforded
a gréater chance of brinsccommodated in relation to provisions and criteria that might be
considered as fi a mearte pgerspectivé (ae roppoaed foessant i al j o

require¥entso). o

However such an approach is disadvantageous for PLHA.,Firste is a danger, due to the

comments made in tidavasdecision, that employers mésel theyhave no obligation to take

reasmable measures in relation #m individual living with HIV who has disclosed their
conditionasitisquesti onabl e wh et fordhe putpbsesyof therFemedvatk s ab | e
Directive. SecondPLHA aredisadvantaged asrasult of the hidden nature tifeir condition.

Due to its invisibility to the naked eye, employers have no immediate manner of ascertaining

an individual 06 s individWal chkobsed ta disclasind faets Asideafrom the

inherently persoal nature of the decision tosdiose, reference has already been made to the

high levels of stigma and prejudice directed towgtdHA. Yet the duty to accommodate as

contained in Article 5 means h a t empl oy er sapprowiate measarésyertet ake 6
needed i n a.Whandded thiswlitygariseZBath thedUnited Nations CRPD and the
Framework Directive contain no information as to wkratwledgeofani ndi vi dual 6s di s
an employer must have befdres duty to makea reasonable acmmodation arisesdowever,

Feri and Lawsoff*identify three main approaches amongst EU Member States:

First, the duty arises when the employer knows or ought to know about the disability
of the employeeln this case, disabled employees fwospective workers) would
generally need tdake steps to alert themployer to their disability and need for
accommodations if their impairment were not apparent. Setoadiuty is triggered

by a specific request of the disabled person and thus arisesshen the employer

is informed about théisability and requested to provide an accommodation. Third,

the duty arises whea competent public authority informs the employer.

Thus, in the UK the duty arises when the employer knows or ought reasombiyw about
the i ndivi dlndeddfhis pothtisaddtedsdadi the A 2010 which states thadn

employer is

6not subject to a duty to make reasonabl e
could notreasonably bexpected to knodv
(a) in the case of an applicant or putal applicant, that an interested disabled person

is or maybe an applicant for the work in question;

363 ibid, 312
364 Delia Ferri and Anna Lawson,bhl ®&Re pewompd kel Oicacte®ehen dreetnit dn (f
for Justice and Consume2616).
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(b) é that an interested disabled person has a disability and is likely to be placed at the

disadvantage referred to*®®

The knowledge requirement issal explicitly addressed in thequality and Human Rights

Commi ssi onds Cd&ohmoyneeht whictstatest i ce on

For disabled workers already in employment, an employer only has a duty to
make an adjustment if they know, or could reasonably be expeckadw,

that a worker has a disability and is, or is likely to be, placed at a substantial
disadvantage. The employer must, however, do all they can reasonably be
expected to do to find outhether this is the case. What is reasonable will
depend on theircumstances. This is an objective assessment. When making
enquiries about disability, employers should consider issues of dignity and

privacy and ensure that personal information is dealt eonfidentially3®

In Cyprus, the Netherlands, Poland andiBpthe employer is only under a duty to make a

reasonable accommodation where there is an express request by the efiplyieds the

case even if the i ndi vareot.Smih éxplicity prevadsithatiah y i s
individual with a dsability must inform the employer of their disability and request that an
accommodation be mad& Whilst in PolandArticle 23a of the Disabled Persons Act defines

reasonable accommodaton@m ecessary changes and adjust men
needs reported to the empl oyer % Gohseguemtlyntg fr om
a p p e a rascortdilgaotPolishdaw, disabled employees bear the duty to inform the employer

about thai special needs, and that, consequently, the duty arises whemgioyer receives a

reques’®

Finally, in Member States such Bsilgaria and Luxembourg, the duty make a reasonable
accommodation is only placed upon the employer when theynfarened by an appropriate

pulic body, such as the health serviabpu the health or medical condition of thelividual

365

366

367

368

369

370

Sch 8, par20(1).

Equality and Human Rights CommissighE mp | oy me n t St at ut Bguality &b uemanRightsPr act i c e
Commissior2011), [6.19].

Delia FerriandAnna Lawson, 6Reasonabl e accommodati onGehesat di sabl e
for Justice and Consumers 2016).

Royal Legisléive Decree 1/2013, of November 29, which approves the Consolidated Text of the General Law on the

rights of pesons with disabities and their social inclusioAyticle 68.2.

Act of 27 August 1997 on Vocational and Social Rehabilitation and Emplayoh@ersons with Disabilities; see also

Gukasz ,BodQorusnktir-di 5 ep o mi n BbiractorateGemetaldon tigtice Gnd Consumaed 5).

Delia Ferri and Anna Lawson, 6Reasonabl e acaeGenenadati on f

for Jugice and Consumers 26), 69.
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and the neetbr themto be provided wittsome form ofeasonable accommodatiéi.

Although the matter has not been specificallgradsed by the United Nations, Ferri and
Lawson argue that only the firgtpe of approachi.e. that taken by the UKs consistentith

the CRPD*"? It alsomeans that employers are not under a dotgccommodatenless they
haveactual or constructivknowledge oa n i n d idigabilityu RLHASa® thus placed in a
difficult situation.They may choose tkeep their condition secret and fail to benefit from the
reasonable accommodation detfforded to othedisabled individuals, othey disclose their
condition to their employer in order to gain access to such opportumitiéske the potential

risk of being the subject daiscrimination and stigmarguably, disclosing only certain aspects

or requirements of thegonditionis not sufficient to impose a duty upon an employer to make
a reasonable accommodation and an eygplavould be within their rights, as the law currently
stands, to request more specifibormationabout an n d i vsicahditian. $uch information
would be necessary t o dempamentamaintsideedisdbidily t he e
i.e. whether, dopting the definition fromHK Danmark (Ring and Skouboe Wergeamounts

to, a lignitation which results in particular from physical, mental or psychological impairments
which in interaction with various barriers may hinder the full and effective paation of the
person concerned in professional life on an equal basis with other woi&&usch information
would be particularly relevant if théurden placed upon the employetby making the
accommodationvassignificantbut not outright unreasonablé.o overcome this difficulty for
PLHA and other individuals with hidden disabilities, # submitted that EU law should
implement groactive reasonable accommodation duty in line with what the thesis proposes for
UK law, discussed further at Chapte 8.

3.5 CONCLUSION

Despite the fact thahe European Union has committed itselfcmmbating discrimination
against PLHA HIV is not explicitly mentioned in either Article 19 of the TFEU or the
Framework Directiveln addition, uwlike the global and Europearo@ventions discussed in
sections 3.2 and 3.3, the characteristics of healtlusstather status or membership of a
vulnerable group are not protectelthracteristicéor the purposes of EU lawnstead, in order
to be affordegrotection from discrinmation under EU law PLHA must demonstrate that their

condition amounts to a shbility for the purposes of the Framework Directive.

This may be probl emat i defifitorof dsabHtawhithakhouglo t he C.

it appears to bgroundedinh e soci al mo d e | of disability, f oc
s ibid.
372 ibid, 67.
83 HK Danmark (Ring and Skouboe Werdejned Cases-335/11 and €337/11, [2013] 3 CMLR 21, [38].
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ability to participatein professional life. Such an approach presents those RiLigdod health

with anuphill battle in persuading the CJEU that their condition impa$é&sdrance uporhieir

ability to participate in professional life and thus qualify as disabdedhe purposes of the
FrameworkDirective.Some conditions, of which HIV is an example, impose limited functional

limitations upon an individuabut severe societal limitation€ertainly if the concept of

disability developed by the CJEI$ primarily corcerned witht he ef fect of an i m
functional limitationsuponan i ndi vi dual és ability to fully p

it is questionable whether PLHA wiain the protection of the Framework Directive.

The EA 2010 removethis level of doubt for PLHA by making it clear that HIV is a disability

Indeed, when considered from a purely normatieespective, the designation of HIas a
disabilityby the EA 2010s not only consistent with EU labutexceeds the minimuthreshodl

with which national legislationis expected to complgue to Recital 28 of the Framework
Directive3’#Thus,the EA201®s designation of HIV agUK disabi
with not onlymandatoryprotection from discrimination but also the ability to request reasonable
adjustmentsThiswill be discussed in the next chagteaddition to the precise condwgjainst

PLHA that the EA 2010 prohibits.

374 Council Directive 2000/78/EC of 27 November 2000 establishing a general framesrodqudal treatment in
employment and ocpation [2000] OJ L 303/16
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4.1

CHAPTEHRHEDOMESTU EGAL
FRAMEWORKLATIINGEHI V/ Al DS

INTRODUCTION

This chapteidentifies and discusses tpeecise manner in whicReople living with HIV or

with AIDS (PLHA) are afforded protectioat the domestic levelt does this for two reasons

First, in order todeterminewhetherthe manner in which PLHA are protected by the UK law
complies with relevant EU and international laWo do this emphasis will belaced upon
comparing théequality Act 2010 EA 2010 with the UNConvention on the Rightsf Persons

with Disabilities CRPD) and the Framework Directive as bdidve the ability to shape the EA
201006s definition of di s,atisduefothatfactthatitisolde cas e
the treaties specifidoly the UKas an EU treafy® by the European Communities (Definition of
Treaties) (UN CRPD) OrdéréIn the case of the Framework Directiitds due to the fact that

EU law is supremeThus,in legal proceedingdgomesticcourts must decide questions as to the
meaning of anfU Treay in accordance with the principles laid downtbg Court of Justice

of the EU3""In addition,in areas where the EU has competeftd|aw hasstatus of a quetior
source of 1 aw wi t hi®AhThe seoend Eebsorswhynischaptentifies at e s .
and discusses ti@recise manner in which PLHA are afforded protection at the domestic level

is to ascertain areas of relevance in ordemssist m the formulation ofquestons for the

empirical research part of this thesis.

In this respect, the chapter begimish a discussiom section 42 of the definition of disability

employed by EA 2010 before section 4.3 examines the specific condudiifgdhiy the EA

2010 In addition, the conduct prohibited by the EA204l be compared against
obligations under international and European law, and any deficiencies identified. Settion

will thenfocus on thdimited body of case M relating to HIV/AIDSat the domestic level

Thechapterwill demonstrate tta t h e  Ephima®y@efiritionsof disability as contained
in section 6has been heavily influenced by the medical model of disability in contrast to the
Act 6 s dneoBHI\bas adisability which suggests use of the social model of disaility.

It will also demonstratthat n two areas the manner in which PLHA are protected by the EA

375

376

377

378

379

Within the definition of section 1(2) of ¢hEuropean Communities Act 1972.

The European Communities (Definition of Treaties) (UN CRPD) Order, S| 2009/1181

Section 3(1EurgpeanCommunities Act 1972.

Case (6/64 Coda v ENEL[1964] ECR 585Factortame v Secretary of State for Transport (N¢12p1] 1 AC 603
(HL).

See section 3.2.5 for discussion and analysis of the models of disability.
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https://www.lexisnexis.com/uk/legal/#ref68616C735F636F6E737461645F3335_9

2010 fails to comply with relevant EU and international law. Tiheseareas ard-irst,the EA
201006s failure to prohibit multiple discrimin.

make reasonable adjustments has been formulated by the EA 2010.

From the outset, it is important to acknowledge that the employmaationship is
chamcterised by an imbalance of power in favour of the emplaye Accor di nbe t o Hep|
starting point of any ideology of labour law, other than one of the market, is the inequality of
the supplier and purchaser of labour power. Labawr is thus the la of subordinated or

d e p e n d e n*®Dekpielthisboth vofuntary and legal regulation can restrict the unfettered
exercise of power by the employ&or example, many organisations have written rules which
detail particular asmpts of the employnm relationship, both in terms of rights and
responsibilities for their employees. As well as these, the employer may adhere to informal
practiceghathave developed over time within the organisation. In addition legal regulition,

the form of legslation, may establish minimum conditions of employni&htt can also
prohibit certain forms of less favourable treatmasgeenin the subsequentdiscussion of the

EA 2010

4.2 THE DEFINITION OF DISABILITY UNDER THE EQUALITY ACT

Parliament took th step of classifying HIV as a disabiliagnd therefore afforded PLHA with
protection under the Disdity Discrimination Act 1995 DDA 1995. Thus, as from 6
December 2005, PLHA were deemed to suffer from a disability, irrespectivbether they
exhibit symptoms of their disease (DDA 1995, Schedule 1 paragraph 6A). This legislative
amendment was enabled by section 18 of the Disability Digtation Act 2005 which

provided:

(1)Schedule 1 to the 1995 Act (which supplements the definit o f Aidi sabil it

section 1 of that Act) shall have effect with the following amendments.

é é

(3)Before paragraph 7 (persons deemed to be disabled) there is idiserted

i6A. (1) Su-bgragraph (2) aoperson Wwho has cancer, HIV infection
or multiple sclerosis is to be deemed to have a disability, and hence to be a
disabled person.

(2)Regulations may provide for sytaragraph (1) not to apply in the case of

a person who has cancer if he has cancer of a prescribed description.

360 B Hepple, dTRatheo uRutlLiarwed of1995) 244803(43 Industrial Law Journ
381 See for example s86 of the Employment Rights Act 1996 which outlines thamigjletmploye®to receive minimum

notice periods in the event of termination of the contract.
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(3)A description of cacer prescribed under sydaragraph (2) may (in
particular) be framed by reference to consequences for a person of his
having it.o

é é
(5)At the end there is insertéd
filnterpretation
9.1n this Schedule #AHIV infectiono

causing the Acquied Immune Deficiency Syndrome.

This legislative amendment was acclaimed by those seeking to improve employment, public
access, provision of services, transport and housing free from discrimination. It also drew

attention to the stigma drdiscrimination that affects nesymptomatic HiVinfection.

The DDA followed in the footsteps of legislation which prohibited discrimination on the
grounds of gender and race, introduced inrtig 19705%%? and during its passage through the
House of Comons the Government was clearly of the opinion this would be an historic

piece of legislation. William Hague, Ministef State for the Disablestated:

It is a landmark [Act]. It is the only comprehensive [Act] for disabled people ever
introduced bya British Government. It will mark the United Kjdom out as one of
the world leaders in Europe and move towards comprehensivéiserimination

legislation for disabled peopté?

In addition

It sets this country on a clear, workable and unambiguougse to ending
discrimination againstlisabled people. It will make a genuine difference to the

opportunities andlves of our fellow citizeng®

Indeed, once enacted, the scope of the O@A5was significant. It introduced a new regime
of protection ér disabled people in relation to emphognt and access to employment, the
supply of goods and services, and the buying or renting of land or property. Hpalthargh
arguably groundreaking, it was also extremely technical, unwieldy and thus impbteta

many. Indeed ilClark v TDGtrading as Novacof$® Mummery LJ noted that it was

382

383

384

385

See the Sex Discriimation Act 1975 and Race Relations Act 1976 eetipely
HC Deb (19951996) 257 col. 905.

HC Deb (19951996) 257 col. 928.

[1999] ICR 951(CA).
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€ an unusually complex piece of legislation which poses novel questions of
interpretation. It is not surprising that different conclusions have been reathed a
differentlevels of decisiori®®

As previously natd, in an attempt to consolidate and harmonise the numerous pieces of anti
discrimination legislatiofi¢” the Equality Actwas passed in 205F It received Royal Assent

on 8 April 201® during the so called ‘wash up'rjpel after the General Election had been
called but before &liament was dissolved@he Act superseded the Disability Discrimination
Act, yet PLHA receive similar protection. Thus, paragraph 6 to Schedule 1 Attlstates

(1) Cancer, HIV infection anchultiple sclerosis are each a disalilit
(2) HIV infection is infection by a virus capable of causing the Aaglilmmune
Deficiency Syndromé®®

The effect of this is that PLHA do no need to meet the standard definitthsediility whichis
found at sction 6 of theEA 201Q It states:

(1) A person (P) has a disabilityif
(a) P has a physical or mental impairment, and
(b) the impairment has a substantialandlongr m adver se effect o

out nomal dayto-day activities.
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ibid, 954.

Concerning disability, race, sex, age, religion, sexual orientation, gender reassignmarriage, civil partnership,
pregnancy, mataity, religion and belief.

The Equality Act 2010 makes it unlawful to discriminate against, harass or victimise a person: when providing a service
(which includes the provision of goods or facilities)wehen exercising a public function (Part 3 oé thct); when
disposing of or managing premises (Part 4 of the Act; at work or in employment services (Part 5 of the Act); when
providing places or access to facilities and services at an educational lestabtigPart 6 of the Act); when making
decisionsas to the membership of associations, or access to associations' benefits, facilities and services {see ss 100

103 of the Act). Detailed commentary of the Act can be found @dvinolly, DiscriminationLaw (Sweet & Maxwell

n

2011); S FredmanDiscrimination Law (Oxford University Pres@011); A Lawson, O6Disability and

the Equality Act 2010: Oppor t un(4) hdugral L&wouma 859Wadras,t and
Blackstm e 6s Gui de t o t(GxtordBgveraityPressy2012)ct 2010
Although the Secretary of State has retained a power to exclude certain types of cancer from this deeming provision via

regulations, such power has not yet been used.
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The meamg is further expanded by Schedulef the EA 2010('Disability: supplementary
provisions') Regulation$® Guidancé®® and a Code of Practit® which detail matters to be

taken into account in interpreting the definition.

Reference to the various modelsdifability has already been made in Chapter 3afd the
definition of disability found at section 6 tife EA 2010 adopts the medical mbadkdisability.

This is best illustrated by the requirement
to undertake normal dap-day activities. The Guidanan matters to be taken into account in
determining the question of disability statiat ‘it is not possible to provide an exhaustive list

of day to day activities®® but it provides a lisbf exampes of when it would and would not be
reasonable to regard an impairment as having a substantial adverse effect on the ability to carry
out normal dayto-day activitiesFactors which, if they are experienced bgeason, it would

be reasonable to regard having a substantial adverse effect on normaltdalay activities

include:

'Difficulty going out of doors unaccompanied, for exampleduse a person has a
phobia.

Difficulty in going up and down steps, stairs or gradients, for example because

movemalts are painful, uncomfortable or restricted in some way.

A total inability to walk, or difficulty walking other than at a slow pace dathw

unsteady or jerky movements.

Difficulty preparing a meal because of problems doing things like opening cans or
other packages, peeling vegetables, lifting saucepans and opening the ovétt door.'

The Guidancalso makes it clear that activities dot fiall within the category ofiormal day
to-day activities if they are normal only for a particular persona small groupof people&®®

Indeed in Goodwin v Patent Offit it was made clear that: 'What is a dayday activity is
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Equality Act (Osability) Regulations 2010, S1 2010/2128

Office for Disability Issues, Guidance on matters to be taken into account in determining questions relating to the
definition of disability (Office of Disability Issues 2011)

Equality and Human Rights Conission, Employment Statutory Code of Practice (Equadihd Human Rights
Commission 2011).

Office for Disability Issues, Guidance on matters to be taken into account in determining questions relating to the
definition of disability (Office of Disabilityssues 2011)D2].
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best left unspecified: ey recognised, but defined with difficulty. Thus, it is not directed to

the person's own particular circumstaneéther at work or home. The fact that a person cannot
demonstrate a particular skill, such as playing the piano, is not an issue befabuttad, even

if itisconsikri ng a cl ai [ Thiyinvikes ariticism @f tha oonsfitution of

disability employed by th&A 2010; he Act stifles the impact of social variables on disabled

status, ignoring the environmental factors that masgcesbate disability and requiring a
judgement based on gen eoday activiiee and rothe speoific t peopl
circumstances of the individu#® The decision in Goodwin makes clear that a concert pianist

who is unable to play the piano wduwot be held disabled, if they were able to undertake other

normal dayto-day activities. Woodhams and Coffycone nd t hat i n the indi\
unabl e t o pur s uedheytwodd be dishblell. @lsemphasib ontthe concept of
normality insidiously locates disabled individuals as socially inferior to -disabled

individuals. Disability is thus ideffied by reference to unfavourable deviance from the able

bodied.

The EA 20106s emphasis on t he -owmgyactiitesalfo an i mp
conflicts with the definition of disability developed by the CJfeldthe purposes dEouncil

Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal
treatment in employment and occupation [2000] GBDB/16( 6 Fr ame wor KOTBa r ect i Vv ¢
same is true for the definition employed by thd Convention on the Rigbtof Persos with

Disabilities as both it and the Framework Directive draw heavily upon the social model of

disability in their definitions of diability 4

Yet curiously in certain limited circumstances the 2@8tD appears to favour the adoption of
thesocialmodel Thus, 6an i mpairment which consists o
as having a substantial adverse effect oratiikty of the person concerned to carry out normal

dayto-d ay a c t%?Camimeniting en.this provision the Court of Appedliorthern Ireland,

in Cosgrove v Northern Ireland Ambulance Serifitstated:

The reason that disfigurement is given acceshdmtotected category by the device
of the deeming provision is that those who are at risk of being refused employment or
disadvaitaged in relation to employment arrangements because of their appearance

form a group that require equivalent protection tsthwho cannot carry out normal
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ibid, [36].

C Woodhamsand S Cor by, 6Defining Disability in Theory and Prac
Discrimination Act 1995 ®oligy25903) 32 (2) Journal of Soci al
ibid.

See section 3.4 for discussion otth Fr amewor k Directiveds definition of disaltl
See section 3.2.5 for discussion of the UNCRPDO&6s definiti
EA 2010, sch 1, para 3.

[2006] NICA 44.
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dayto-day activities. It appears to us that this special status reflects the increased
consideréion that it is felt should be accorded this group on account of their
disfigurement'®*

Once morewith HIV there appearso be use of the social mod€}. Thus, at the point of
diagnosis for the majority of PLHAt cannot be said that they accord twihe traditional
definition of disability as set out at section 6 of the EA 2010. Their impairment does not have a
substantialand longterm adverse effect on their ability to carry out normal -tbaglay
activities. It is only if their health deteriorat¢o a significant exterihat they will meet the
definition. However, at this early stage of infection, it is the not theswirhich is disabling but
rather the interaction and reaction of members of society to the @tigena rathethan the

virus disables the person living with HA

Heppl e cat e g dhecom of the fiftthgeneraton of exigabnd ant-discrimination

l aw i n .““BAccotding ta &im i represents a continuation of the move towards
comprehensive eglity with a significant shift to a regime based on a unitary hungintgi
perspective. It also commencadgeriod of transforative equality by the use of, for example,
gender mainstreaming agesult of the Public Sector Equality Duty at section 14¢hefEA
2010

In tems of territorial scope, the EA 20t0vers Great Britain (England, Wales and, with a few
exceptions, Scotland) but apart from a few provisions not Northern Irelghidh has
transferred powers from Westminster on the areas of egpaltonities and discrimination
The intention is todave it to employment tribunals to determine whether the law applies,
'depending for example on the connection between the employelatibmship and Great
Britain'*%® The EA 2010is also within the @ope of and operates against the backdrogh,
Framevork Directive which is the dominant legal framework concerning disability
discrimination within the EU and with which the Act must confSiHowever, as well as
having to be read in light of the Framerk Directive the EA 2010 must also be read in
conjundion with any relevant provisions of the European Convention on Human Rights,
including the nordiscrimination provision contained in Article $4.In addition although not

legally binding upon our duestic courts, international treaties and agreementsateayneed
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PMcTigue, 6From Navas to Kal tsédvdlving défimigon & wulisabiljtyeaadntheCo ur t
implicationsforHMposi ti ve individualsdéd (2015) 15 (4) Internationa
P McTigue, 6Thef Hvhadl Seagaeal sti gma or disability?6

<http:/webijcli.ncl.ac.uk/2010/issue5/mctigue5.html> accessed 13 December 2017
B Hepple,Equality: The new legal framewo(Kart Publishing 2011), 7.

Explanatory Noteto the Equality Act 201,0paral5.

See section 3.4 for discussion of the Frameworkddive.

See section 3.3 for discussion of teropean Convention on Human Rights
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4.3

4.3.1

to be taken into consideration. The consequence of this is that disability discrimila&tion

operates within an extremely complex, midtyered framework which is impenetrable to the

layperson and taxing for the lawyer.

Yet it is clear that in light of the unique level of discrimination and stigh@ssociated with

PLHA, theEA 2010must provide a robust legal framework by means of which discrimination

towards PLHA is preented.Sucha framework should alseomgy with relevant EU and

international lawandit is to e manner in which thisameworkoperatesand its compliance
with the UN CRPD and EU lathatthis worknow turrs.

PROHIBITED CONDUCT UNDER THE EQUALITY ACT

DIRECT DISCRIMINATION

Direct discrimingion is defined at section 1B) of the EA 2010 asccurring when

A person (A) discriminates against another (B) if, because of a protected characteristic,

A treats B less favourably than A treats or would trela¢ist

In addition, in relationtal i s a bA dbes hoydiscridinate against B only because A treats or

would treat disabled persons more favourably than A tre@¥ Bor some of the other forms

of discrimination, it is sometimes possible for employerjistify them** However, incidets

of direct disability discrimination can never be justiffétiEssentially, there are twoeshents

in direct discriminationfirst, the less favourablé&reatmentand second,the reason for that

treatment. IrGlasgow Ciy Council v Zafat'5, Lord BrowneWilkinson put the matter this way

when considering the near identical provisions relating to direct discriminiatitre Race

Relations Act 1976:

Although at the end of the day, s 1(1) of the Act of 1976 requires an atoshvegiven

to a single questiorviz has the complainant been treated less favourably than others

on [the ground

of

t hat

protected

character

of analysis to split that question into two péri&) less favourable#eatment; and (b)

[on grounds ofhat protected characteristitf
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See section 1.3 for details of the stigma PLHA face in the field of employment.

S 13 (3) Equality At 2010

See for example indirect discrimination which is tieath at s19 and discrimination arising from a disability which is

dealt with at s 15f the Equality Act 2010

Except in relation to the protected characteristic of Age, see s13(2).

[1997] 1 W.L.R. 1659 (HL)
ibid 1663.

88



For example, in relation to disability the employer treats the employee less favourably simply

because of their HIV status. To be treated less favourably necessarily implies some element

comparison: the complainant minstve been treated differently to a comparator or comparators,

be they actual or hypotheticil. Where the protected characteristic is disability, comparison

must be made with the treatment of a person who, though nbtatishas the same abilities as

the claimant*® In the field of disability, the question of what characteristics the comparator

should possess has been a vexed quessidemonstrated by the casélajh Quality Lifestyles

v Watts*® Analysis of this casera the comparator employed is required as it provides one

example of judicial attitudes towards PLHA amdore importantly it assists irmscertaiing

areas of relevanda formulating questions for the empirical research part &f thesis.

High Quality Lifestylesis a decision of the Employment Appeal Tribunal (EAMY. Watts,

whowas aged 30 at the timefuk initial Employmenfribunal hearing, was diagnosed as being

HIV positive in June 2000. Watts applied for the post opsupworker with the ca company

High Quality Lifestyles in January 2004. He completed a medical questionnaire which did not

specificd | vy ask

about

HI'V but

di

d

aTe this quéstiva hey o u

answerecho, which was accurate ddt time. To the final westion o you suffer from any
ot her ail ment s & Gihirg evidensegbVatta infermesl the Tibunabthat he did

not consider his HIV status to @ ailment&elying on the definition of "ailment" as a minor

health ssued?’He also soughtie advice of the Terence Higgins Trust as to whether he should

disclose his condition and was informed that there was no obligation upon him to do so.

High Quality Lifestyles provided specialist services to individuals with legrdisabilities,

autisticspectrum disordetand severely challenging behaviour. Support workers were required

to live in a residential home with the service users and assist them with daily tasks. The

behaviour of service users was unpredictablecaudsionally support workersvere scratched

and bitten, sometimes drawing blood, as well as being punched and kicked. At the time of the

hearing his condition was controlled by argtroviral combination therappowever when he

applied for his job wh High Quality Lifestyes he was not taking any medication for his HIV.

This was a planned break from treatment undertaken in conjunction with his consultant's advice.

Watts began work in March 2004. He enjoyed the job, performed well and his mahaggtt t
highly of him. On16 July 2004he was promoted to the post of acting Shift Lea#lethe time

Watts felt secure enough to disclose his condition to his employer. He decided to take this step

partly because an gartner was threatening to reveal his conditioth partly because his HIV
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418

419

420

Equality Act 2010, s 23).
Equality Act 2010, s 23(2).
[2006] I.R.L.R. 850

[2006 IRLR] 850, 854.

89

a k



consultant had prescribed a new combination of medieufésh might have had side effects.

He informed his manager and also consented to his employer contacting his consultant.

His consultant reported to his employer that ttsk @f onward transmission of HI¥fom
occupat i on a lvenesmaldstuthesevent af njurg resulting from exposure when

HIV virus is high, post exposure prophylaxis can be offered, ajffngis success rate is not
100%3?* Notwithstandinghisensul t ant 6s assessment of the
service useWattswas summoned to a meeting. He was informed that a risk assessment would
be carried out and told it was likely he would be dismissed as a result. He was also asked if he

would agree to his HIV status being disclosed to the local social services depanhatitthe

empl oyerds staff. He refused and on 16 August

regarding the nowlisclosure of his medical conditiomhe risk assesnent concluded:

At this business occurrences of injuries resulting in brokem akd biting incidents

are commonplace with documented cases where bites have required hospital treatment.
The reason for a 4/5 severity rating is that with a disease suEltVathe period
between infection and full blown Aids is measured in years. Therethere remains

the possibility of a cure or treatment being developed in the interim that may prevent
death or significantly prolong active life. Similar possibilitiegsefor other infectious
diseased?

On 5 OctobeR004 Watts was dismissed on gnads that his position was untenable in light of

the risk assessment. An internal appeal against this decision was rejected.

Watts claimedlirect discrimination undesection 3A(5). This stated

A person directly discriminates against a disabled person if, on the ground of the
disabled person's disability he treats the disabled person less favourably than he treats
or would treat a person not having that particuthsability whose relevant
circumstances including his abilities, are the same as, or not materially different from

those of the disabled person.
He also claimed that hlead been discriminated agaifst a reason related to his disabilit?
The initial Employmat Tribunal foundhat his employer had directly discriminaighinst Mr

Watts contrary to sectiag®A(5) of the DDA19950n the ground of his disability by dismissing

him. They also found that his employer had unlawfully discriminated against him for a
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disability-related eason contrary to s.3A(1) by suspending and dismissing him, and by their
breach of confidentiality. High Quality Lifestyles appealed toBAg .

The EAT held that the initial Employment Tribunal haded in finding that Watts had been
directly discrimirated against because of his condition of being HIV positive, rather than

because of the risk of transmission of that condition to others. Thus:

Theer ror whi ch t hvas infailingdaimpute relevand @@mstances

to the hypdthetical comparato The circumstances were not as the Tribunal found, that
the comparator should have a communicable disease. Assuming, as the Tribunal
correctly did, that the comparator has the same abilities, skills and experience, the
comparator mustlso have some athtute, whether caused by a medical condition or
otherwise, which is not HIV positive. This attribute must carry the same risk of causing
to others illness or injury of the same gravity, heeeous and possibly fatdf. the
Tribunal found that the compator would have been dismissed, then the claimant has

not been |l ess f%vourably treated?é

With regard to the disability related discrimination claim, the EAT upheld the decision of the
Employment Tribunal. It agreed that there was addaasis forthei bunal 6s concl us
that the employers did not act reasonably because they failed to carry out a proper investigation

or adequate risk assessment of the situation ¢

As already stated, direct digtiination involves a comparison between the treatment of
different individuals. To make that comparison, however, the cast® aflaimantand the
comparator must be such that there must be no material difference between the circumstances
relating to eackase?®Yetthereare a number of criticisms which can be levelled at the decision
of the EAT in this case. First, as Keen noieis arguable that the EAT went too far in defining
what would be an appropriate comparator in this ¢&sdy requiring tha the comparator
should also have an attribute that carried with it the same risk of causing illness or injury to
others, the EAT constructed theaehnt circumstances too narrowccording to both Oulton

and Keen, the effect of the HAS s a n adt theconparatos is sorheone who is HIV positive
but by another nam®&’ Evidentlya comparator such as that is almost always likely to be treated
the same as the Claimant.
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The later Court of Appeal decision Aylott v Stockton o Tees Borough Caowil*?® to some

extentmitigated the harshness of the decisioligh Quality Lifestyles v Wattsith regard to

the correct comparator in direct disability discrimination cases. IICthet of Appeal in this

case, Lord Justice Mummeryfeered tothe apprach adopted in the ear]|
decision inShanoon v Chief Constable of the R¢€and stated:

| think that the decision whether the claimant was treated less favourably than a

hypothetical employee of the council is intertadhwith identifyirg the ground on

which the claimant was dismissed. If it was on the ground of disability, then it is likely

that he was treated less favourably than the hypothetical comparator not having the

particular disability would have been treatadhe same relevagircumstances. The

finding of the reason for his dismissal supplies the answer to the question whether he

received less favourable treatment: the real question is not so much about the

hypothetical comparator, as whether the ET's figdin the ground odismissal was

supported by evidendé®

Although such an approach places less reliance on the use of a comparator, it does not do away

with it al | together. Lor d Jus mat saging fhatrame r y

hypothetical comparator can bispensed with altogether in a case such as this: it is part of the

process of identifying the ground of the treatment and it is good practice to cross check by

constructing a hypothetical comparadb-

Indeed in Aitken v Conmissioner of Police of the Mepolis®? the Court of Appeal

distinguishedAylottand appeared to adopt approactakin to that originally employed by the

Employment Appeal Tribunal in thidigh Quality Lifestyles v Wattdecision In Aitken, the

employee was a police constable and frdra butset of his employmeim 2002 he had

intermittent absences for minor ailmenObsessive compulsive disorder (OCD) and anxiety

were diagnosed by a counsellburing apre-Christmas social eveirt 2005 te drank heavily,

behaved inappropriately towds other police officerand wasncreasingly threatenings the

event proceededrollowing protracted discussion and dispute as to the role he was capable of

performing in the future on an ongoing basis for the Metropolitan Police, Altkeight a

complant before theEmploymentTribunal alleging disability discriminatiofRart of hiscase

was t hat he was
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because those around him mistakenly thought that OCD made him dangerthet he had

some mental illness that made him dangeréiis

Despite hearingttle evidence on the issue of whetlieec | a i nreatnmednsasdue to his

effect on the feelings d&llow employees,ite Employment Tribundbund thathis employer

would have treated a person, whose relevant circumstances were similar, in aralicesfic

Thi s was [righteaing behavibur was ot stripped out of the characteristics of the
hypothetical comparatorhto u gh  hi s % Asa bondequeényé, Twhaes .[6E mp | oy me n
Tribunal]l made clear that the relevant circumstances, including abilities, would be appearing to

be aggressive and potentially subject to uncontrollable anger and strong emotion, which was
particularly threatening to womefe®

Following Hs unsuccessful claiim the Employment Tribunal and EAT, in the Court of Appeal
he arguedhat

[TIhe comparator should not have the claimant's disability, so also the comparator
should not have the characteristic of a necedsart of the claimant's dibility. That

meant that the frightening effect of the claimant's behaviour should be removed from
the characteristics of the comparator. It would then be found on a comparison that the
claimant had been treated less favouralbignt the comparator would V& been
treated'3¢

The Court of Appealisagreed stating that the case was distinguishableAsgdatt This was
because in Aylott the claimant O6had never in
treatmenty the respndent council was the rdsof stereotypical views of mental illness and

that the council's treatment of him knowing of his disability provoked the behaviour which was
then subject to a disci p%ilmtasringtancenthaggessivg at i on
behaviourthatencer ned hi s coll eagues was not exclude
was not alleged or proved in the [Employment Tribunal] either to be, or to be part and parcel

of, his*®isability. o

Returning to the case dfylott v Stockton on Tees Boroughoghcit*®®, whilst the Court of

Appeal agreed with the decision of the EATHigh Quality Lifestyles v Watt¥ that a failure
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to attribute relevant circumstances to a relevant comparator may amount to an error of law, it
held that A1 ot t 6 s b e heristicsomere aolt relevintairamstances because they

arose out of his disabilit}*! A finding of direct discrimination was also supported by the fact

that the Council had relied on a stereotypical vidywersons with mental ilesses rather than
uptod at e medi cal evidence regarding the effect
in the employment of the Council. Asipportedby the case ofR (European Roma Rights) v

Prague Immigration Oiter**?direct discriminationrc a n o wheruassumptions are made

that a claimant, as an individual, has characteristics associated with a group to which the
claimant belongs, irrespective of whether the claimant or most members of the group have those
chaacteristics “® These prinples stand in stark contrast to the stereotypical comparator in
relation to PLHA as constructday the EAT inHigh Quality Lifestylesin the EAT inHigh

Quality LifestylesHHJ McMullen QCs t a t e dhe tdmparator miust alsoave some

attribute, whethecaused by a medical condition or otherwise, which is not HIV positive. This
attribute must carry theame rislof causing to others illness or injury of the&me gravityhere
serious and possi bl % Thusathisdttdbute( i copstutadsdf svo adde d)
conceptsrisk and gavity. Yetit is clear that in conceivinthe appropriate comparator the
EAT6s const r uptdofbothrisloand grahitg wetelrererteflawed. It is to these

two conceptsrisk and gravitythat this work ow turns.

In terms of risk, the EAT pd surprisingly little attention to any examination or analysis of the

risk of transmission of HIV. This is surprising as the EAT mefé to guidance issued by the
Department of Health relating to the employment eélth care professionals with HX?
Describedas best practice guidance, néstricts HI\tinfected healthcare workers from
performingc | i ni cal pr oc e due epsr,0 rken opwpootacsphtidreetspd s u r
the risk of infection. Such procedsrearry a risk that the healthcare worker could injure
themselves and bleed into the patientds open
occur mainly in speclées such as surgery, obstetrics and gynaecology, dentistry and some

aspects of ndwifery and specialist nursirfg®

However in relation to biting, the guidance clearlytsihat para 5.4 of Annex A that:

Staff working in areas posing a significant rigk biting should not be treated as

performing EPPs. In October 2003, UKAP consideee review of the available
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literature on the risk of onward transmission from health care workers infected with
blood-borne viruses to patients. The review showed thgiubéshed literature on this
subject is very scarce. In folleup studies of incidgs involving infected health care
workers working with patients known to be 'regular and predictable’ biters, there were

no documented cases of transmission from#dathc ar e wor ker* t o t he

The Guidance continued:

Based on the available infoation, it can only be tentatively concluded that even
though there is a theoretical risk of transmission of a blood borne virus from an infected
health care worker to &iting patient, the risk remains negligible. The lack of
information may suggest thdtis has not been perceived to be a problem to date, rather

than that there is an absence of risk.

UKAP has advised that, despite the theoretical risk, since theoediscumented case
of transmission from an infected health care worker to a biting patreividuals
infected with blooeborne viruses should not be prevented from working in or training

for specialties where there is a risk of being bitten.

The evidece is dynamic and the area will be kept under review and updated in the
light of any newevidence that subsequently emerges suggesting there is a risk.
However, it is important for biting incidents to be reported and risk assessments
conducted in accordae with NHS procedures. Biting poses a much greater risk to
health care workers than tafents. Therefore employers should take measures to
prevent injury to staff, and health care workers bitten by patients should seek advice
and treatment, in the samay as after a needlestick injuf{?

Thus,the literature available to the EAT at the ¢iimf their decision clearly indicated that there
was minimal risk of onward transmission to a patient with a propensity to bite. Not only did the
guidance indicate thahere had been no documented casesanEmission from an infected
health care worketo a patient, it also indicated that, in a healthcare environment, the greater
risk came from HIV positive patients with a propensity to bite transmitting the vinuards

to a health care worker. The fact biting poses a much greater risk to healtltodegeswthan to

patients was conveniently overlooked by the EAT.

More recent evidence further supports the position that the risk of onward transmission to a

patient fom a healthcare worker infected with HIV is negligible. A tripartite working group of
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the Expert Advisory Group on AIDS, the UK Advisory Panel for Healthcare Workers Infected
with Blood-borne Viruses, and the Advisory Group on Hepatitis reviewed curiggidanal
guidance on the management of healthcare workers infected with HIV, hepatitishgatitis

C. The group noted there have only been four reported incidents worldwide of HIV transmission
from an HIV-infected healthcare worker to a patient and rinrike UK, despite over 30 patient
notification exercises between 1988 and 2008 in whidrly 10,000 patients were tested for
HIV.4¥ Indeed, as previously noted, evidence indicates that there is a far greater risk of
transmission of HIV from infected pgant to healthcare worker than vigersa as healthcare
workers are more likely to comen icontact with undiagnosed or diagnosed Hifécted
patients and be exposed to their blood through sharps injuries. Research undertaken by the
Health Protection Agenillustrates that there have been 5 patierttealthcare workers HIV

transmissions repted in the UK

The tripartite working groupds assessment of ¢
the risk of HIV transmission from an infected andraeated healthcare worker to a patient

during exposure prone procedures is extremely fowthe most invasive procedures and

negligible for less invasive procedurés a result otheir assessment Public Health England,

an executive agency tfie Department of Health established in 2013, issued guidance which
permitedHIV positive healthcare workers to perform exposure prone proceguweided they

are on HAART  have a viral load less than 200 copies/ml, agree to medical supervision and
monitoring every 3 months and register with an Occupational Health Monitoring Register
managed by the UK Advisory Panel for Healthcare Workers InfegtédBlood-borne Viruses
UKAP.%%In light of thist he Empl oyment Appeal Tribunal és de
vision that all PLHA are, by their very nature, infectious and represegk #orpublic health.

This clearly is not the case and should such a lcageto be decided today, it woultked to

take into account the significant advances in the treatment of HIV.

HAART consists of the use of at least three antiretroviral dimgsippress the virus, decrease

an individual 6s viral | the diskase fihd use bfAART ¢cah e pr ogr
further reduce the risk of HIV transmission from an infected healthcare worker to a patient
where the indivi dusuprdgssedtpd vargloneor undeteciable Idiehla d i s

load is the term used to describe the amount of HIV prégse i n an i ndivwal dual 6s

|l oad tests provide a numeri cal expression of
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volume of blo@**?The more HIV present in an individual
the faster their CD4 cell couniill fall and consequently the greater the risk of them acquiring
opportunistic infectiond>® The aim of effective HIV treatment is to get aniind i dual 6s vi r
load count taundetectabléevels. This means that the amount of HIV in the system is at such

low levels that ilhealth due to HIV is unlikely and the risk of passing on H|\higffect close

to zero®“It is called undetectable as thevices used to determine the viral load cannot detect

HIV if there are fewer than 40 to 50 copies of HIV pebicumillilitre of blood #>® However, an
undetectable viral load result does not necessarily mean that the blood sample is completely free

of HIV. In fact, most people with undetectable viral loads will still have some HIV in their
blood?#%® In January 2008, aonsensus statement from the Swiss Federal AIDS Commission
attractedinternationalattentionby announcing that an individual with an undetelgabral

load™’ for at least six monthsvho remains adherent to their antiretroviral therapijo is
evaluatedregularly by their HIV clinicianand has no other sexually transmitted infections

cannot transmit HIV through sexual cont&&tThis finding ha now been confirmebh later

research by Rodger and othéts.

There is no evidence relating to the riskrahsmission of HIiMinfected healthcare workers on
HAART as the few documented transmissions relate to untreated healthcare workers, who are
likely to pose a greater risk than individuals on HAARTWhat is important though is that

expert opinion agreesahHAART will significantly reduce the risk of onward transmission by
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HIV -infected individualg’s! This proposition has relevance not only to hezlte workers but

any individual employed in a position where their duties increase the risk of onward

transmision of blood borne infections. From a wider perspective, the thinking could help

significantly reduce the risk of HIV transmission within the @vigopulation. This ideaill be

expanded upon ithe discussion below concerning the second concept emgldy the

Employment Appeal Tribunal in their construction of an illness or injury of equivalence to HIV

- gravity.

In terms of gravity, antheconstruction of the appropriate compardtwrPLHA, in WattsHIV

isequat ed -ttho eat @ i*A gV id this enacsrecily constructed as serious,

possibly fatal and lifehreatening. With advances in medical treatment and the advent of

HAART, HIV is now manageable as a chronic disease in patients who have access to medication

and who manage to suppsdser viral load*®® Therefore, tawonstruct and characterise HIV as

a life threatening illness is incorredtindoubtedlyHIV may have grave consequences if

undiagnosed or untreated Isinplyto construct HIV as possibly fatal ife-threatening within

the context and era of HAART merely contributes to the stigma already faced by PLHA.

Constructing HIV in this manner also aithe mistakenpopular notion that HIV is a death

sentenceThis merely exacerbates fear amongst indivislweho are members of groups at

increased risk of contracting HIV or amongst individuals who engage in high risk activities.

Such fear acts as a detnt for a number of these people to undertake HIV teétirigdeed,

if an individual had no knowledge dhe efficacy of HAART,there is little incentive to

discoveringone had contracted a lifereatening and possibly fatal diseaBkis idea is borne

out by the literaturé®®
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In 2017 there were an estimatekD1,600 people living with HIMn the UK4® However
approximately 7900 people within this cohevere unaware of their HIV status which has
consequences for the heatthboth themselvesna others'” Individuals who are HIV positive

but not aware of their status obviously do not present theasébr treatment and so do not
receive HAART. The consequence of this failure to access HAART is the fact, discussed above,
that if such individualsvere employed in positions where their duties carried an increased risk
of onward transmission of blood e infections they would have a greater risk of transmitting
the virus onwards. If the effectiveness of HAART were more widely publicised amihegst
general public, HIV would not automatically be seen aglifeatening which should hopefully
decreasetgma towards PLHA. Indeed such a decrease whelgto overcome the myth that
PLHA ar e 6 mhostcould thedeaa to@racceptance amongst individuals who are
members of groups at increased risk of contracting HIV thatttiEpselves may actually be
HIV positive, that PLHA are in fact normahat PLHA can progress to old age provided they

access medical treatment ahdtconsequently they should be tested for HIV.

Returning specifically to the question as to whethemdihect discrimination provisions of the
EA 2010 complywith EU and international lawthere are two aspeathich must be considered
in order to providean answer. First, there is the issue of whether the normative provisions of
the EA 2010 comply with Elnd international law and second, whether those provisions are

being interpreted by the judiciary in a mannoensistentvith EU and international law.

First, in relation to the normative provisions of the EA 20HB3jiscussed in section 3.2the

UN CRPD employs no specific definition of discriminatiodowever both Waddington and
Broderick® posit that the definition employed by the CRPD in Articl@)5is capable of
including direct discrimination, indirect discrimination, a denial of reasonable awodation,
harassment, instructions to discriminate, discrimination by association, multiple discrimination
and discrimination based on perceived or pisbility. Aswill be identified in the remainder

of this chapterwith the exception of multipleiscrimination, all of these forms of conduct are
prohibited by the EA 2010Moving to the Framework Directive, Articl2 pradhibits direct
discriminationw h i ¢ kakenh ® gccuéwhere one person is treated less favourably than another
is, has been or would be treated in a comparable situation, on any of the gefarmés! to in

Ar t i ¢ le additior§ the CIEU case Gfoleman v Attridge Latf® makes itclear that

associative discriminatiois also prohibited byhe Framework DirectiveThus, an employee
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who is associated with a PLHA and suffers discrimination as a result, has themselves been
discriminated against on the grounds of disability withinrtreaning of ection 13 of theEA

2010 T h e nauweaaf thea 8§ s o c ithatt willoba afforded protection will require
interpretation and guidance from the judiciary, however it appears assured that spouses, civil
partners, immediate family members ahdse in log-term relationships with PLHA will be
afforded the protection of section @BtheEA 20107 Such an approach also accords vl

taken by theEuropean Court of Human Rights@uberina v Croati&’? where it was decided

that Article 14 of tke European Convention on Human Righitso protects individuals against
discrimination due to their association with an individual with the protected characteristic of

disability.

However, with regard to the questiohwhether the normativergvisions of the EA 2010 are
being interpreted by the judiciary in a manner which complies with EU and international law
the answer appears ndthe case oHigh Qualityillustrates the employ of an unfortunately
outdated and stemgypical view of PLHA bythe judiciary when constructing the appropriate
comparator in relation to a direct discrimination claimdqgverson living with HIV Although

it should be stressed that judgment in the castigif Quality Lifestyles v Watf® was handed
down before the UK Government ratified the CRIRDune 2009%° the later case ofAitken v
Commissioner of Police of the Metropdfisillustrates the sigficant discretion that
employment tribunals have in this area when constructing appropriate comparatorthéreus
still remains the possibility that at the dome
of disability, attitudinal barriers rerimawhen interpreting the relevant legislatiovhich hinder

its ability to be interpreted in a manner congiste wi t h t he UK®&s ohligati ol

4.3.2 MULTIPLE DISCRIMINATION

Section 14 of th&A 2010contains provision for a new coept of discrimingon. It states:

471 In the case oThompson v London Centi@alus Co2016] IRLR 9the question arose astiow widely the 'association'
was to be construed. Did it have to be in thé&ure of a familial association (as in Coleman) or could it arise from
membership of the same trade union (the issue in Thompsoe)enpioymentAppealTribunal heldthat there were
no nonpermitted categoriednstead the question should be one of causaie. had the association in question had

the relevant effect on the treatment of the claimant?

472 App no 23682/13 (ECtHR, 22 Melr 2016)

479 [2006] I.R.L.R. 850

480 For analysis of the CRPD i n TheUN&onvention ohthe Rights of Rensonsvétle S Fr as
Disabiities: Does the Equality Act 2010 Measure up to UK International Commitnéent?2 01 1) 4ldawm 4) I ndus
Journal 428.

a8t [2011] EWCA Civ 582[2012] I.C.R. 78
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(1)A person (A) discriminates against another (B) if, because of a combination of two
relevant protected characteristics, A treats B less favourably than A treats or would
treat a person who does not share either of those characteristics.

(2)The relevant protected characteristic®are
(a)age;

(b) disability;

(c) gendemreassignment;

(d) race

(e) religion or belief;

() sex;

(g) sexual orientation.

This concept is thus similar to diregiscrimination butieals with the situation wheeeperson

is discriminated against because of a combination of two faétwrexanple being black and

HIV positive or being gay and HIV positive. The legislation is intended to deal with situations
where discrimination arises oof prejudice or assuntipns specificto the combination of
factorsand is often referred to as multipde intersectionabiscrimination.As Fredman notes

dhe more the person differs from a norm, the more likely she is to experience multiple
discrimination, the less likglshe is to gain protectioff? It is important to note that only two
factors can beombined for the purposes adction ¥. For example a black woman with HIV
could bring a case on the basis of discrimination sufferedbésck womanas a woman with

a disabilityor as black person with a disability.

This concept ofnultiple disciminationhas the potential to be especially beneficiditen who

have sex with MenMSM) and black Africans. MSM who are HIV positive might be
marginalised and discrimited not only on the grounds of their sexual orientation but also on
the grounds of idability, i.e. because they are HIV positive. Further, they may be subject to a
combined level of discrimination because of the interaction of these two factors. Folexamp
a gay man who is HIV positive might be denied employment at a nursery becaase of
perception, outdated and mistaken, that they are promiscuous and a danger to children. Such
prejudices would not be applig¢d lesbians or straight men who are HIV positi@énilarly,

HIV positive black Africans might be denied employment in a kitchen becausecoftdated

and mitakenpercepion that they lack intelligencand are unconcerned about personal health
and safety Such prejudices would not be applied to white Africans or Europeans who are HIV

positive.
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Despite the benefits of section 14, Chancellor of the Exchequer, Gasbgae, announced in
the 2011 Budgethatthe section would not be brootginto force. This was announced as part
of the Gover nmdhnThé datedrhtianale heitttat Gr o

To minimise regulaty burdens, the Government wiicrap proposals for specific
regulations which would have cost business over £350 millipeaa. This includes not
extending the right to request time to train to businesses with less than 250 emgloge

not bringing forwad the dual discrimination ruté?

This decision brought immediate condemnation from the N#IChief Executive, Deborah
Jack, stated:

We condemn the Government's refusal to implement protection against dual
discrimination- this is a backward step in the struggle for the rights of people with
HIV and indeed many others who experience dual discrimination. We seem tdkbe bac
in the bad oldlays where human rights were thought somehow to harm the economy.
The Government should realise that ending all forms of discrimination in the
workplace is not antbusiness but provides us with the best possible workforce. We
urge the Gogrnment to charegits mindand take a stand for fairne$§.

The failure to implement section Ieans that the EA 2010 is not fully conapit with the
United Nations CRPDAs noted previously at Chapt8r2.5, Article 6 of theUnited Nations

CRPD intoduces the conpt of multiple discriminationThis provides:

States Parties recogaishat women and girls with disabilities are subject to multiple
discrimination, and in this regard shall take measures to ensure the full and equal

enjoyment by themfaall humanrights and fundamental freedonfs.

At first sight, Article 6 only pays recognition to the discriminative interplay between disability

and females and, as observed at Chaptrin the UK HIV disproportionately affects MSM

and black African herosexualdlt is thusunfortunate that Article 6 makes paplicitreference

to the multiple discrimination and interplay between, for example, disability and colour, race,
nationality or sexualityHendriksis critical ofthe approach taken brticle 6 statingthat the

CRPD, 6fails to provide clear and comawdi ncing

therewith the protective function of 'multiple discrimination' to disability discrimination
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af fecting wdhvetyBroderiodk arguéshdresis. géoduthority to the effect that

the Convention does protect individuals with disabilities from both multiple discrimination and
intersectional discriminatiof” She asserts that, 6Article 5(2)
conjunction with the listontainedimp ar agr aph (p) of the“HAhieambl e
preamble expresses States Partiesd6 concern abo
disabilities who are subject to multiple or aggravated forms of discrimination on tiseobas

race,colour, sex, language, religion, political or other opinion, national, ethnic, indigenous or
social origin, pr ope*AlgoughtlisquestionablawghethepArticlet her s
5(2) will be interpreted in such a manndre tiili sation of seh anapproachwould enable a

much broader conception ofultiple discrimination to beleveloped.

The failure to implement section 14 of the EA 2010 does not however place the UK in breach

of EU law.In the field of employment, the ndrinding Recital (3 of the Framework Directive

mer el y s lnianplamentingltha grinciplé of equal treatment, the Community should, in
accordance with Article 3(2) of the EC Treaty, aim to eliminate inequalities, and to promote
equality between men andowen, espeaily since women are often the victims of multiple
discrimination6 | n addi ti on, although the question ac
prohibited by EU law has generated substantial academic commé&Hithey CIEW s deci si on
in Parris v Trinity College Dublif®> ma k e s ¢ | white rdisctinfination may indeed be

based on several of the grounds set out in Arfictd [the FrameworkDirective], there is,

however, no new category of discrimination resulting from the combination of nameotie

of those grounds, such as sexual orientation and age, that may be found to exist where

discrimination on the basis of those grounds taken in isolation has not been esté@ffished.
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4.3.3

However, & this point it is worthreiteratingthe response of orfdack, fenale participant to
researct?® undertaken by Feskd into disclosure decisiorss identified in sectiod.4. This
participant stated:

With my boss, he was a jokeljokes around and stuff like thatout they had a lot of

semigay bashing and thegisedsora very nasty |l ittle jokes
people were joking around and by me being black and it was-arid company |

was working for, | decided not to tell.

t

Al t hough the above quote ¢ ondsdosimgder HWstatus ndi vi d

to her employer, it is apparent that she was concerned about the possible discrimination she
might face due to her identity as a black HIV positive female being managed by a male manager
in a homophobic environment. Thas the dscrimination that PLHA face is often inextricably
bound upwith multiple other factorsthe issue of multiple discrimination against PLHA is one
thatwill be explicitly addressed by the empirical research in Chapters 6 and 7.

INDIRECT DISCRIMINATION

At its simplest, indirect discrimination occurs where a seemingly neutral rule or practice
operates to the disadvantage of a protected group and will be unlawful unless it can be justified.
In the UK, the concept of indirect discrimination dates back toditadting of the Sex
Discrimination Act in 1975. Newmd?? notes that th&A 2010was written to take account of

a concept derived from the case law of the United States Supreme Gorigige v Duke Power
Company*®®In that case, the court held that a regoient to have a high school dipa or to

pass a s tinehigéredtest fa eedainosts had a disproportionate impact on black
candidates. The requirement was not related to the needs of the company and had only been
introduced when the compadys previ ous policy of workplace
the Civil Righs Act 1964. Consequently, the Supreme Court held that the requirement was

discriminatory even though, in theory, it applied to all job applicants regardless of race.

Thus as s apparent from the case above, indirect discrimination seeks to move beyoal fo
equality towards a more substantive equality of results. This was a point recognised by Lady

Hale in the case & (On the application of E) v Governing Body of JFS andrafi” This was
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a case concerning the interplay between discrimination based-agial and religious grounds,
in which she noted that:

The basic difference between direct and i
against direct discrimination aims aghieve formal equality of treatment: there must

be no less favourable treatntdetween otherwise similarly situated people on grounds

of colour, race, nationality, or ethnic or national origins. Indirect discrimination looks

beyond formal equality towds a more substantive equality of results: criteria which

appear neutral on thidace may have a disproportionately adverse impact upon people

of a particular colour, race, nationality or ethnic or national origins.

Direct and indirect discrimination arautually exclusive. You cannot have both at

once. As Mummery LJ explainedinHE as at para 117 Athe cond
avail able defences to liability and the av
difference between them is that dirediscrimination cannot be justified. Indirect
discrimination can be justifiei it is a proportionate mearaf achieving a legitimate

aimA%

The decision to protect disabled individuals from indirect discrimination is a relatively new one.
There was nopecific provision concerning indirect discrimination on the ground of disgbilit
within the DDA 1995, the concept only being introduced byE®#e201Q According to the
Explanatory Note to theEA 2010 i t w a safter comsultatidngadlowingdthe ggment

of the House of Lords in the case lobndon Borough of Lewisham v Malodf® which
concerned the interpretation of the provision on disabilityteel discrimination in the
Disability DiscriminationAc t 1% 9 5 &

The concept is given effect by sectib® of theEA 2010which provides:

(1) A person (A) discriminates against amet (B) if A applies to B a provision,
criterion or practice which is discriminatory in relation to a relevant protected

characteristic of B's.

(2) For the purposes of subserti (1), a provision, criterion or practice is
discriminatory in relation to setevant protected characteristic of B& if

(a) A applies, or would apply, it to persons with whom B does not share the

characteristic,
498 ibid [56]i [57].
499 [2008] UKHL 43 [2008] 1 A.C. 1399
500 Explanatory Notes to the Equality Act 2010, para 81.
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(b) it puts, or would put, persons witthem B shares the characteristic at a
particular disadvantage when compared \pighsons with whom B does not
share it,

(c) it puts, or would put, B at that disadvantage, and

(d) A cannot show it to be a proportionate meahachieving a legitimate

aim.

There is no definition of 'provision, criterion or practice' found in the legislation and
consequently, it is left to the discretion of individual Tribunals and Courts. Thigsjtish
Airways plc v Starmé?* the EAT held that the words 'provision, criterior practice' must not

be given a narrow meaningndeed, inUnited First Partners Research v Carrep&the Court

of Appeal held that aexpectation or assumption that an employee would wdekitdo the
evening could constitute a provision, criterion or practice, even if the employee wasrosd

to do so.Therefore by analogyjf a company has a strict shift pattern which makesfficult

for employees to adjust their shifthis would put PLHA who wish to attergrescheduled
medical appointments at a disadvantage when compared to other employees. Alternatively, if
an employer organises a team building event in a countryevthere are entry restrictions for
individuals with blad borne viruseghis would put employees with HIV at a disadvantage due

to the difficulties faced in attending. There is, however, always the defence of justification open

to the employer, a topiotwhich we shall now turn.

This defence is to be fourd section 19(2)(d) of theA 2010and asks whether the Provision,

Criterion or Practice can be found to be a ‘proportionate means of achieving a legitimate aim'.

Neither domestic nor European legtihn defines the term ‘legitimate aiinstead it is a

questionof f ac't for the relevant court or tribunas
objective of the measure in question must correspond to a real need and the means used must

be appropriate wh a view to achieving the objective and be necessaty tioa t 5&ar d . 6
example the health, welfare and safety of individuals may qualify as legitimate aims, iThus

all senior healthcare professionalf a privatehospital were required to attend fare day
compulsory training course coveritige minimisatbn of infection risks to patientghis would

qualify as a legitimate ainif the training course were held overseas in a counttly entry
restrictionsin respectof individuals with any blood boe virus the fact that a HiVpositive
healthcare professnal would be prevented from attending the trainimgild amount tadhem

being placed at disadvantage. However, the question would then arise as to whether the means
of achieving the legitimate i, here the health, welfare and safety of residents, was

proportionate.The principle of proportionality requires an objective balance to be struck
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[2005] UKEAT 0306_05_060 [2005] IRLR 863
[2018] EWCA Civ 32.
R (Elias) v Secretary of State foefencg2006] EWCA Civ 1293, [2006] IRLR 934, [151].
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between the discriminatory effect of the measure and the needs of the undéffakirdgp this,
an Employmat Tribunal would evaluate thgarticulardiscriminatory eflect of the requirement
to attend the course against the employeréoés

relevant factsln this example, if training of a similar standard couldpbavided in a country

with no entry restrictions relating tindividuals with blood borne viruses t he empl oyer

practice of holding the training course in a country with entry restrictions would not be capable

of justification and so indirect discriminah would be established.

Under the Framework Directive direct discrimination is prohibited by Article 2(2)®p
Recently however, the CIJEU has extended theope of indirect discrimination in race
discrimination cases to covessociative indirect discrimination in the case @HEZ
Razpredelenie Bulgaria AD v Kosimia za Zashtita ot Diskrimin&f8ighis case conceed the

placing of electricity meters in a predominantly Roma distridBulgaria®’ CHEZ RB, the
electrical supplie decided to fix the electricity meters at a height of approximately 6 metres in
the Gizdova mahala district of the town of Dupnitsa, ggspd to the usual 1.7 metres in other
areasThe reason for placing the meters at this height was that there éraddeeral instances

of meter tampering and unlawful connections to the electricity network within the area. Ms
Nikolova, who ran a businessthin the affected area, complained to the Bulgarian Commission

for Protection against Discriminations. She argtied she had been placed at a disadvantage

by the height of the meters as she was unable to see her meter to get readings and a a result a
of her bills were overestimated. In addition, she argued that Roma people were disadvantaged
by CHEZ RI®BWenqmparedtd others and that, though not of Roma origin herself,
she suffered the same disadvantage. Taken together, she said thistezimm indirect

discrimination for the purposes of Article 2(2)(b) of the Racial Equality Direétfve.

Advocate @&neral Kokottrelied on the earlier decision of the CJEUGnleman v Attridge
LawP® where direct associative discrimination on the grourfddisability was held to be

capable of being prohibited by the Framework Directive. Kokott stated that:

The principes from Coleman can be readily applied to the present case even though
on that occasion [the Racial Equality Directive] was not at issuethe related

[Framework Directive]. These two sister directives are substantively similar on the
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See for example Casger0/84Bilka-Kaufhaus GmbH v Weber von Haf1®86] ECR1607 MacCulloch v ICI[2008]

UKEAT 0119 08_2207[2008] IRLR 846

Discussed earlier in section 3.4.2.

Case G83/14CHEZ Razpredelenie Bulgaria AD v Kosimia za Zashtita ot Diskriminf26i6] 1 CMLR 491

For detailed discussion of the caseBessen Grozev 6 A L a n d ma r k CodruoflJgstioe of the EiJNewt h e
Conceptual Contributionstothel®d Combat agai nst Et hTheEquadDRights Review68n at i on 0
Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment betwees person
irrespective of racial or ethnic origin [2000] OJ L 180/22.

Ca® G303/06Coleman v Attridge La\i2008] ECR #5603
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relevant points taissue here and are ultimately an expression of the principle of
equality, which is one of the general principles of EU law, as recogmigidicle 21
of the Charter of Fundamental RightS.

The Grand Chamber agreed with such analysis stating that:

the scope of the [Racial Equality Directive Directive] cannot, in the light of its
objective and the nature of the rights which it seeks fegsard, be defined
restrictively, is, in this instance, such as to justify the interpretation that the principle
of equal treatment to which that directive refers applies not to a particular category of
person but by reference to the grounds mentioneiricle 1 thereof, so that that
principle is intended to benefit also persons who, although not themselves a member
of the race or ethnic group concerned, nevertheless suffer less favourable treatment or
a particular disadvantage on one of those grounes, (syanalogy, judgment in
Coleman, €303/06, EU:C:2008:415, paragraphs 38 and[§i@)>!!

It must be rememberelddatCHEZwasspecifically concerned with the Racial Equality Directive
and, as sucht may be too early to accurately assess the extemhith CHEZ heralds a shift
towards the CJEU harnessing the concepiasdgociative indirectliscriminationin cases
specifically involving theFrameworkDirective. However, if the CJEU in a future decision
decided that associative indirect discrimination is also prohibited by the Framework Directive,
the effectwould be thasection 19 of the EA 20Mould, prima facieappear incompatible with

EU law. Sedion 190f the EA 2010equires that a claimant must possess the relevant protected
characteristidf they wish to preserd claim of indirect discriminatiomNo such distinction was
made iNnCHEZ for the purposes of Elaw and consequently, parlianmtary anendment of
section 19vould benecessary in order to allow indirect discrimination claims to be brought by

those associated with individuals possessing the relevant protected characteristic.

4.3.4 DISCRIMINATION ARISING FROM A DISABILITY

Section 15(1) othe EA 2010provides

A person (A) discriminates against a disabled person @) if

(a) A treats B unfavourably because of something arising in consequence of B's

disability, and
510 Case G83/14CHEZ Razpredelenie Bulgaria AD v Kosimia za Zashtita ot Diskriminf26{e6] 1 CMLR 491 Opinion
of AG Kokott [56].
s1 Case G83/14CHEZ Razpredelenie Bulgaria AD v KosimiaZashtita ot Diskriminatsig2016] 1 CMLR 491[56].

108



(b) A cannot show that the treatment igagortionate means of achievindegitimate

aim.

In addition section 15(2) makes it clear that the prohibition from discrimination arising from

disability does not apply 'if A shows that A did not know, and could not reasonably have been

expected to kne, that B had the disability’. Bhconcept of discrimination arising from a

disability is said in the explanatory notes of th& 2010to be 'aimed at restablishing an

appropriate balance between enabling a disabled person to make out a case of exparienc

detriment which arises bease of his or her disability, and providing an opportunity for an

employer or otheperson to defend the treatmérif

The concept of less favourable treatment because of something arising in consequence of B's

disability is broad enough to cover a reasdnich relates not only to the disability itself, but

also to aids or devices (such as wheelchairs) used to mitigate or eliminate the disability. The

Employment Code of Practice issuedthg Equalty and Human Rjhts @mmission states,

drhe consequences of a disability include anything which is the result, effect or outcome of a

di sabled personds

effect upon a disded person of their disabilt % Orie examplewould be the use of absence

by an employer as a selection criterion when undertaking a redundancy selection. This criterion

is likely to impact disproportionately upon PLHA who may have had to take additional absence

due to HItrelated inesses# As their poor attendance record was caused by a disability,

dismissing a PLHA following such a selection exercise could amount to discrimination.

The DDA 1995had previously provided protection from 'disability related discriminatién'.
of L or d slé®ndah eBorpughi af hewisham v
Malcolm®®t hese provisions

However following the Hows e

were consi

to the question of the correct comparator in cases of this nature.
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Explanatory Notes tthe Equality Act 2010, para 70.
Equaltyan d Hu man Ri g h EmplofnennStatusory Canlenof Prattc&glalityand Human Right8011),

para 5.9.

di s a‘aried,iartdyll dep&htl @ the indivisiualg u e n c e s

dered inadequ

It should however be borne in mind that, in general, PLHA are no more likely to be absent from work due to ill health

than any other empl oyed

Economics Letters 275; Jamelabyarimana, Bekezela Mbakile aBdstian PoOpE | e c h e s,

and ARV Treat ment
4.

on

Wor ker

person.

Absenteei sm:

Initially at section 5(1) DDAL995 then from 1 October@®4at section 3A(1) DDA 1995.

[2008] UKHL 43, [2008] 1 A.C. 1399
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To determine whether ¢hunfavourable tement arise[s] in consequence of B's disability’, the

Employment Appeal Tribunal iBasildon & Thurrock NHS Foundation Trust v Weerasirtghe

has explained that:

The current statute requires two steps. There are two links in the cbtirgflwhich

are caisal, though the causative relationship is differently expressed in respect of each

of t hem. The

therefore has

Tri

bunal

has first to focus

L

t © and skeondtupon the fattsbatmett hfi mgmet hi n

mu s t be fsomet hi

ng arising in consequence

second causative (consequential) ftk.

In addition, inCity of York Council v Grossdhe Court of Appeal decidethere is no

requirement that the defdant should bea wa r e

that the O6somet hingd

15(1)(a)has occurredni consequence ofadaimant's disability*®

In terms of justification, section 15(1)(b) of tB&#\ 2010provides that discrimination arising

from disability will be etablished whee the less favourable treatment because of something

arising in consequence of B's disability has been shown, and 'A cannot show that the treatment

is a proportionate means of achieving a legitimate aim'. This amounts to a change froin the tes

employed bythe DDA 1995and brings disability discrimination in line with the test employed

for indirect discrimination for the other relevant prohibited grounds.

Under section s 3A(6) DDA 1995)4tificationwasnot possibldf the employer wa undera

duty to make reasonable adjustmeamsl hadfailed to comply with that dutywVhilst there is

no specific reenactment of s 3A(6DDA 1995 in the B 2010, in Carranza v General

Dynamics Information Technology Btfithe Employment Appeal Tribunabted hat the duty

to make reasonable adjustments dhd concept ofliscrimination arising from disabilitjave

the potential to interact with one anoth&hus,[a]Jn employer who is in breach of a duty to

make reasonable adjustments and dismissegnimoye in consequence is likely to have

committed both forms of prohibited condu@t.

Section 15s compliant with the Framework Directive and, indeed, provateadditional form

of action toa claimantthat is not provided for explicitly by the Framesk Directive.

Furthermorejn relationtot he sect i

517
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519

520

521

[2016] ICR 305

ibid, [26].

[2018] EWCA Civ 1105

[2014] UKEAT 0107_14_101q2015] IRLR 43.
ibid, [34].
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Rights the Supreme Court held AkermanLivingstone v Aster Communities Limit&thatin

relationtos ect i on 15, t h esqudlsreatnerpratacted by the EgualigytAttist o
different from the substantive right which is protected by artié® ff the European
Convention of Human Riyt ¥‘pn@lthatb [ t ] hi s extra right is consi
which the United Kingdomds now underten under the United Nations Convention on the

Rights of Persofs with Disabilities. o

4.3.5 HARASSMENT

Harassment related to disability is defined at sectiofh)28f(theEA 201Q This states

A person (A) harasses another (B) if

(a) A engages unwanted coduct related to a relevant protected characteristic, and
(b) the conduct has the purpose or effeét of

() violating B's dignity, or

(i) creating an intimidating, hostile, degrading, humiliatorgoffensive environment
for B.

The wording employed bg26 EA 2010 borrows heavily from the Framework Directivalso
prohibits conduct alated toa relevantprotected characterisicather tharrequiring that the
complainant possess tlonaracteristicin questions. This coverassociative and peeived

harassment, thus ensuring compliance with both EU law and the E&RPD.

No justification for harassment is possible and no comparator is needed. However, in deciding
whether conduct has the required effect, it must be asketthart is reasonableifthe conduct

to have that effect (section 26(4)(c)). In other words, the fact that the claimant is peculiarly
sensitive to the treatment accorded him or her doesauatssarilynean that the treatment will
amount to harassmenh &ddition, the definitin of harassment expressligcompassesonduct

'related to' the protected characteristic, rather than the complainant's own possession of that

characteristic and thus will cover associagttfand perceived discriminatic?®

522 [2015] UKSC 15[2015] AC 1399

523 Article 8 provides aight to respect foone'sprivate and family life, home and correspondence
524 ibid [25].

525 ibid, [26].

526 SeeEnglish v Thomas Sanderson Blifde08] EWCA Civ 1421[2009] 2 All ER 468

527 Coleman v Atridge Law[2010] 1 CMLR28.

528 Chief Constable diorfolk v Coffey[2017] UKEAT 0260_16_19122018] I.R.L.R. 193
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4.3.6 VICTIMISATION

Section 27 dthe EA 2010provides

(1) A person (A) victimises another person (B) if A subjects B to a detriment bécause
(a) B does a protected act, or

(b) A believes that B has done, or may do, a protected act.

(2) Each of thdollowing is a protected agt
(a) biinging proceedings under this Act;
(b) giving evidence or information in connection with proceedings under this Act;
(c) doing any other thing for the purposes of or in connection with this Act;
(d) making an allegatiorfwhether or not express) that A onagher peson has

contravened this Act.

Thus, in the antdiscrimination legislation victimisation does not have its normal everyday
meaning. It does not necessarily mean harassing or singling out somé&bedgfore it is
victimisation to punish an guioyee because they have complained about discrimination in
some way, perhaps verbally, in a letter, in a written grievanée a Tribunal case. A person

may be victimised for giving evidence that another person éas discriminated againse

Put sinply, for a victimisation case to succeed, an employee will need to demonstrate that they
have sought to enforce their rights under Hfe2010andhave beersubjected to a detriment
as a result. Foexample they were disciplined, dismissed, re&d promotion, denied overtime

or made redundant.

Following the passage of the Equality Atliere was initially some confusion as to whether
section 27 applied to victimisation that had occurred after the endingeoértiployment
relationship>® However the influence of the Framework Directive and the CJEU on domestic
law was displayed idessemey v Rowstock LtdD&avis*®L Here, he Court of Appeal expressly
referred to the CJE®¥ decision ofCoote v Granada Hospitalitytd,>**wherethe CJEUdecided

a refeence from the BploymentAppealTribunal involving a case of alleged victimisation

concerninga former employee who had brought a claim of sex discriminafMdthough

529 s26(2)(b) EA 2010
530 In Rowstock Ltd & Davis v Jessenj2@13] ICR 807 the EnploymentAppealTribunalfound that victimisation post
enmployment was not prohibited by tf# 2010. Howevemn the case o®nu v Akwiku[2013 ICR 1039, a differently

constituted Employment Appeal Tribunal decided that such claims should be allowed.

531 [2014] EWCA Civ 185[2014] WLR 3615
532 Then the ECJ.
533 Case G18507 Cootev Granada Hospitality Ltd1998] ECR +5199.
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discrimination onthe groundof sex was proscribed under the Equal Treatment Diredtiie

did notexpresslyrefer to victimisation The Court held that the Directive would &Gkepived

of an essential part of its effectiveness if the protection which it provides did not cover measures
which, as in the main proceedings in this case, an@mpimight take as a reaction to legal
proceedings brought by an employee with the aim ofreinfg compliance with the principle

of equal treatmen®3* Consequentlyin Jessemey v Rowstock Ltd & Datfis Court of Appeal
came to the c dolealfrorstheadecisioniofahe ECJé Coofe that that provision
must apply equally to actdone after as well as during the currerafythe employment
relationship 5&

There is now no other reason to doubt that section 27 fails to comply with the Frdmew

Directive and, in additionit would appear compliant with the United Nations CRPD.
4.3.7 DUTY TO MAKE REASONABLE ADJUSTMENTS

The Code of Practice on Employment issued byBfealityand Human Rights Commission

describes the duty to make reasdaadjustments as

€ a cornerstone of the Act which requires employers to take positive steps to ensure
that disabled people can access and progress in employment. This goes beyond simply
avoiding treating disabled workers, job applicants and potential ajgtdicants
unfavourdly and means taking additional steps to which-disabled workersand
applicants are not entitléd®

The duty to make reasonable adjustments is found in section 2080% th@10%" This contains
a similar obligation as the pexiging duty found at setion 4A of the DDA1995°% As a result,
prior case law continues to be of relevaf&Section 20(2) of th&A 2010provides that the

534 ibid, [24].

535 Jessemey v Rowstock Ltd & Daj@814] EWCA Civ185, [2014] WLR 3615, [23].
536 Equaltyand Human Rights Commi ssi on, 0 EquplityadyHueanRigh®2041),ut ory Co
para 6.2.

587 For discussion of the duty from a domestic perspective se
in A Lawson (egl, Disability and Equality Law in Britain: The Role of ReasonablpigtdhentHart Publishng, 2008);

M Bel |, 6Ment al Heal th at Work and the Duty to Make Reas:/
194.

For discussion of the duty from an EU perspecigkilve see L
Waddington and MBell (eds), Cases, Materials and Text on National, Supranational and Internationral Non
Discrimination Law (Hart Publishing, 2007).

538 A Lawson,®Disability and Employment in the Equality Act 2010: Opportiesi Seized, Lost and Ganat ed 6 (201 1)
40 (4) Idustrial Law Journal 359, 368.

539 M Bell (2015) Mental Health at Work and the Duty to Make Reasonable Adjustments. imidLesty Journal. 44(2)

194,199
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duty to make reasonable adjustmerdssists of three requirements. These being detailed at
section 2Q3), 20(4) and 20(5EA 2010 as follows:

(3)The first requirement is a requirement, where a provision, criterion or practice of
A's puts a disabled person at a substantial disadvantage in relation to a relevant matter
in comparison with persons who aret desabled, to takeugh steps as it is reasonable

to have to take to avoid the disadvantage.

(4)The second requirement is a requirement, where a physical feature puts a disabled
person at a substantial disadvantage in relation to a relevant matter iarismmpvith
persons o are not disabled, to take such steps as it is reasonable to have to take to
avoid the disadvantage.

(5)The third requirement is a requirement, where a disabled person would, but for the
provision of an auxiliary aid, be put at a stantial disadvantagm relation to a
relevantmatter in comparison with persons who are not disabled, to take such steps as

it is reasonable to have to take to provide the auxiliary aid

In relation to section 20(3) EA 2010e wordsd P risiory criterbnorp r a ¢ t ina @éebneda r e

by the Act but theaccompanyingCode of Practice issued Iblye Equalityand Human Rights
Commissionstates that theyshduld be construed widely so as to include, for example, any
formal or informal policies, fes, pactices, arrangements or qualifications inclgdameoff

deci si ons >dPataimayctheifistmesjuirdment relates to adjustments to intangible
items such as company policies and procedures. The second relates to adjustments to tangible
items sgh as buildings or physical structures. The third relates to the provision of items in order

to provide the disdbd individual with aslevelap | ay i nasg poksible.l d 6

The earlier DDA 1995 gave guidance as to which factors were relevartithngevhether it
was reasonable for an employer to have to take a step in order to comply with tHé Thege
provisionswerenot reenacted in th&A 2010but the Code of Practice on Employment corgain

a much briefer checldt. It states:

The following are some of the factors which might be taken into account when
deciding what is a reasonable step for an employer to have to take:
1 whether taking any particular steps would be effective in preventing the
substantial disadvantage;

9 the practicability othe sep;

540

541

Equaltyand Human Rights Commi ssi ohf, Poé EqupliiyanghiumgntRighst2@li)ut or y
para 6.10
s18B(1) DDA 1995.
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1 the financial and other costs of making the adjustment and the extent of
any disruption caused,;
the extent of the employerds financi :
the availability to the employer of financial or other assistance to help
make an adjustmeiisuc as advice through Access to Work); and

1 the type and size of the @toyer>4?

However, it is worth remembering that wulti mat
employer may have to take is an objective one and will depend upon thediradivi
circumstances of each particular ca$éus, inCordell v Foreign and Commonwealth Offite

the Empl oyment Appeal Tribunal considered whe
speaking support to a deaf employee was unreasonable based on casfTladoest of

providing the support would have been at least £249,500 per year. It foundcthabstimee

the adjustment unreasonable.

Such an approach is consistent with the CRPD as Atrticle 5, paragraph 3 only otdigss S
Parties tonphlei decommadat i ond. In a similar
Directive provides thata measur e woul d n o twouldeimpasee asonabl
disproportionate burden on the emplo§er. | n ad di t ofthe FramRalcOirecivé 2 1

provides that:

To determine whether the measures in question give rise to a disproportionate burden,
account should be taken in particular of the financial and other costs entailed, the scale
and financial resources of the organisation odartaking and the possibilitgf

obtaining public inding or any other assistance.

Indeed Fredman notesthatost s 6éconstitute the hidden but o
equal ity pol i54wcoatmagiintheecaniex dof thaciommodation duty outline
intheCRP D, Broderick categorises cost as represe

accommodaté?®

542

543

544

545

Equaltyand Human Rights Commi ssi on, ¢ EguplityangHomanRigh&®21),ut ory Co

para 6.28
[2011] UKEAT 0016_11_0510[2012] ICR 280.
S Fredman, 6éDisability Equality and the Existing Paradigt

Disability Rights in Europe: From Theory to Practice (Hart Publishing, 2005) 208.
A Broderick, The long and winding road to eqtiakind inclsion for persons with disabilities: The United Nations
Convention on the Rights of Persons with Dibts (Intersentia 2015) 163.
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Section 20 of theEA 20100nly requires a reasonable adjustment where therésishatantial

disadvantagiin considemg those words the Court of Apal inNewham Sixth Form College

v Sander®®Lord Justice Laws stated:

In my judgment these three aspects of the tamgure and extent of the disadvantage,

the employer's knowledge of it and the reasonableness of thesptbpdjustments

necessarilyun together. An employer cannot, as it seems to me, make an objective

assessment of the reasonableness of proposed adjustments unless he appreciates the

nature and the extent of the substantial disadvantage imposed uponplbgez by

the PCP*’

Yetthe use

the CRPD In the Convention, reasonable accomntimaais defined ahrticle 2 as:

of t he meanstd apparantthat itasmot coaréctly aligned with

Reasonable accommodation means necessaryapptbpriate modifications and

adjustnents not imposing a disproportionate or undue burden, where needed in a
particular case, to ensure to persons with disabilities the enjoyment or exercise on an

equal basis with other of all humaghts and fundament&leedoms.

Whilst Article 5(3) states

In order to promote equality and eliminate discrimination, States Parties shall take all

appropriate steps to ensure that reasonable accommodation is provided.

There is similarly no requirement fan individual to be placed ats&substantidddisadvatage

in Article 5 of the Framework Directivé® If a rightsbased approach is utilised, the

substantiality requirement in section 20 should not stand; indeed duatajling ofthe right to

reasonable accommodatias to be made,then it should solely bdhe fact that any

accommodatioris subject to it noimposing a disproportionate amdue burdef*® The

requirement for the disadvantage to be substantfdses amadditional restriction on the ability

of individuals with disabilities to be afforded reaable adjustments when compared to the

CRPD and EU law.

546

547

548
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[2014] EWCA Civ 734, [2014] All ER (D) 87

ibid, [14].

See section 3.4.2 for the wording, and a disicus Article 5 (3) of the Framework Directive.
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As noted by the House of LordsAmchibald v Fife CounciP®the duty imposed under domestic
legislation soratimes requires the disabled individual to be treated more favourably in order to
minimise any potential disadvantage they may suffer. Although this was a case decided under
the earlier DDA 1995 the principles remain the same, hence it is not just ashattezducing

a level playing field because that approach ignores the fact that disableiduals require
assistance if they are to be able to compete on equal terms with those who are not disabled.

Therefore according to Baroness Hale:

[T]his legislation is different from the Sex Discrimination Act 1975 and the Race
Relations Act 1976In the latter two, men and women or black and white, as the case
may be, are opposite sides of the same coin. Each is to be treated in the same way.
Treating menmore favourably than women discriminates against women. Treating
women more favourably than meliscriminates against men. Pregnancy apart, the
differences between the genders are generally regarded as irrelevant. The 1995 Act,
however, does not regardetidifferences between disabled people and others as
irrelevant. It does not expect each to teated in the same way. It expects reasonable
adjustments to be made to cater for the special needs of disabled people. It necessarily

entails an element of mofavourable treahent>°!

Despite all this, according to NAM: Aidsmap the adjustments that rRbgtpositive
employees request tend to be quite straightforward and easy to accommodate which accordingly
means they arenore likely to bereasonable in the egeof the lawP®?> Commonly requested
adjustments include needing to attend occasional clinic appents during working hours,
adjustments to hours as result of needing to take medication at set times and assistance in coping

with side effects, especially wh a new treatment regime is starfted.

Yetit is always worth remembering that as a consecgiehSchedule 8, paragraph 20(2)¢s

the EA 201Q an employer only has a duty to make an adjustment if they know, or could
reasonably be expected to know,tthavorker has a disability and is, or is likely to be, placed
at a substantial disadvantagye addition, ashe EA 2010does not prevent a disabled individual
keeping their condition confidential, teenployer may not bender a duty to make a reasonable

adjustment>* As Waddington and Broderick observe:

where an ndividual with an invisible disability discloses her or his disability, the

person may risk exposure to additional discrimination, disadvantage and prejudice.

550

551

552

553

554

[2004] UKHL 32, [2004] 4 All ER 303

ibid, [47].

NAM: Ai dSecralaapd,Legdl Issues for People with @IV ( NAM Ai dsmap 2010) .
ibid.

See also section 3.4.2 for further commentary regarding the knowledge that an employer must have.
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Therefore, individuals may feel uncomfortable revealing that they have a disability.

However, nordisclosure means that they will not be able to access the reasonable

accommodation that they may neédl.

This places PLHA in somewhat of a dilemma. Either kibefir diagnosis private and attempt

to remain in employment without the benefit of reasonaljasmentsor disclose to their

employer but risk being subjected to stigma, discrimination and potentially, the ending of their

employment. To some this magusd implausible but one only has to recall the work of Fesko

discussed in Chapter 15%.Individuals who spoke to Feskdentified stigma as being a key

factor in their decision to disclose, with@man describing it as follows:

It's like protecting yourself, a safety mechanism to being silent, and like | said, if there

is no absolute reason, wpwt yourself in jeopard¥ Rocking he boat when you don't

need to®’

Fesko also discovered that the most frequently cited reasons for disclosing HIV status were to

explain choices made whilst interviewing for a job, explaining changes in workplace

performance and requesting thadjustments be made to their job or working environment. This

leads to the somewhat inevitable conclusion that PLHA who disclose in a workplace setting

usually do so as a consequence of economic forces and not their own free will.

To counter this issue of nafisclosure, employerrerequired to take steps to ascertatmether

an individual has a disabilif?®Indeedt h e

Practice on Employment states:

Equality

For disabled workers already @mployment, an employer only has a duty to

make an adjustment if they know, or could reasonably be expected to know,

that a worker has a disability and is, or is likely to be, placed at a substantial

disadvantage. The employer must, however, do all theyeasonably be

expected to do to find out whether this is the cale.
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What is reasonable will depend on the circumstances and is an objective ass&$sment.

However, in relation to PLHA this may prove problematic. First, as treatments for PLHA

improve, HIV positive individuals within an employment relationshigno more likely to be

absent from worklue to ill healtithan any other employed persSfT hi s coup !l ed

invisibility presents chal

The result i s that

enges tHiV st@atosp |

empl oyers can only wus

wi t h
oyers
ual |y

further investigations. These investigations will inevitably be perceived as invasions of privacy
by PLHA. Thusas one individual stated to Fkes

| still feel like it is personal. My work has nothing to do with my health status as long

as | am performing my job and doing what | am supposed to do. | really don't think

thatis important for them to know?

They may al so br e ateprivatylara the imgliédaeyneoéndutial trust grid

confidence within the employment relationshifs a consequence of the abptlee duty to

make reasonable adjustments may, as far as PLHA are concermatcbiwed askin to a

60l eganlan & ®. Whilsh sbihie havebeen happy to disclose their status and have

adjustments made, others living in fear of stigma and discrimination choose not to disclose and

continue the employment relationship in a somawdisadvaniged position. Any attempt by

the employer to cross thisyma n 6 s |

and and

may be seen as an invasion of privacy by the employee.

i nvestigate

By way of comparison,ni nonremployment areas (other than prem)séhe duty ¢ make

an e my

reasonable adjustments is anticipatory in nature as opposed to reactive. For example, service

providers are required to monitor the services or functions they provide on an ongoing basis in

order to anticipate any potential disadvantadpch may becaused to disabled individuals by

their provisions, criteria or practices, by their physical features, or by their auxiliary aid or

service provisioft®® If any disadvantage can be anticipated, service providers are required to

take reasonablsteps to remve such disadvantage even if no disabled person has actually yet

been disadvantaged. The duties also have a reactive element as service providers are required

to take reasonable steps to remove a disadvantage once they become aware abéda dis

individual is being disadvantaged incassing their services. Lawsargues that these

anticipatory duties have a much greater potential to drive systemic change than the present
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4.3.8

reactive employment duf§* The use of a reactive duty within employrhlas the pantial to
improve access to, and opportunities within, employment for not only PLHAwWaerous
individuals within the workplacand break the current uneasy truce which is of questionable
benefit to employers and employe®y way of examplgthe use ofa reactive duty might
prompt a workplace to move away from fixed working hourdpofnstanced am to 5 pm on
weekdaysind as an alternatiwdfer all individuals the opportunity to work flexible hours. Such

a move would benefit PLHA by lalwing them the opportunity to attend scheduled hospital
appointments on weekda$.It would also benefit workingarentsandenabé them tobetter
manageheir childcare responsibilitigsy, for exampleproviding them with the opportunity of

taking or leavingheir children at school during the week.

Itisfort hi s reason that the issue of reasonabl e
is an issuahat will be specifically addressed by the empiriedearch part of this thesis. In
particular, participants to the empirical reseastlhbe questioed regarding their awareness of
reasonable adjustments and, for those with awareness of the ¢cahedpttors they took into

account in deciding whether or not to request reasonable adjustments from their employer.

CONCLUSION

In two areasthe manner in which PLHA are protected by the EA 2010 failsotaply with

relevant EU and international lawhe s e are first, the EA 20106s

discrimination and second, the manner in which the duty to make reasonable adjus&ments
been formulated by the EA 2010.

The concept amultiple discriminationhas its roots in the concept oférsectionalitydeveloped

by the American academic Kimberl@enshaw?®® Intersectionalityneans paying attention to

how multiple social forces, such as race, class, gender, age, sexuality, and culture, shape
i ndi v iexparientedfgdiscrimination®®” Thisin turn has shaped global legal approaches

to discrimination. By way of exampl@rticle 6 of the CRPD recognises that women and girls

with disablities are subject to multipldiscriminationwhilst theC o n v e npgrdarabte @lso

expresses States Part@scerns abounultiple discrimination®® TheEA201®s pr ovi si on
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relation to this concept appears at sectiorwbhére the intention is to tacktackle situations

where discrimination arises out prejudimeassumptions specific to a combination of factors.

Yet, at the tine of writing whilst the majority of th&A 2010has been brought into force,
section 14 has not. Indeed despite the apparent benefits of the section the Chancellor of the
Exchequer, Georg®sbane, announced in the 2011 Budghit the section would noteb
brought into force as it would place an unnecessary regulatory burden on emgfivyhis.is

a matter of concern arfdr thisreaso® L HA 6 s e xopirtarsectiomatlisceEminationwill

be examined from an empiricgerspective in Chapters 6 and IT it is apparent that
intersectional discrimination is a matter of concern for PLH®ilt be recommended in the

conclusion to this thesis that section ¥4he Act be brought into force.

In the employment ana the scopef the duty to make reasonable adjustments has been

curtailed This means that i employment the duty toake reasonable adjustments is reactive,

whereasn nonemployment areas (other than prem$€she duty imposed by section 20 to

make reasonable adjustments is anticipatory in nature as opjmosealctive Although the

approach taken by thict with regards to reasonable adjustments in employment is compliant

with the UK6és international and Eur ogbaman | ega
anticipatoryduty would be preferable, and this shallre&urned to and expandegon in the
Conclusion to this thesis. Oof more concern i
disabilities to be placed attas u b st a nt i abeford their @mdplogenid ptaceed dinder a

duty to make reasonable adjustms. Such an approachlfa8 t o comply with t
obligations under Article 2 of the UN CRPD afdicle 5 of the Framework Directive as neither

instrument requiremdividuds with disabilites o be pl aced at a adtdsubst an:
the requirement for the disadvargaip be substantial imposes an additional restriction on the

ability of individuals with disabilities to be afforded reasonable adjustments.

Also of concern is the mann& which popular myths regarding the transmissibgibhd risk of

HIV were acceptedby the court irHigh Quality Lifestylesy Watts However, discussion and

analysis of this case helpexbcertain areas of relevance formulating questions for the

empirical research part of this thesim High Quality Lifestyles Watts was subject to
discrimination once he had disclosed his HIV status to this employer. Consequently, it is
apparent that PLHAOGs experi e niffieulsy;therdeford thisc |l os ur e
is an area that wilbe explored in detail with the participaimshe empirical research associated

with this thesisThe investigation wilinclude discussion of the factors enabling disclosure in
enployment relationships, in addition tactorsprevening disclosure. It is also apparendin

the doctrinal research undertaken that, as discussed in section 4.3.7, the duty to make reasonable

adjustments only applies to employers ifthtepve knowl edge of an indiv
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Pl acing the employer under etisionmsakingprocgesswiery f or m
deciding whether or not to disclose their HIV status to their employer and so, participants taking
part in the empiricalesearch will also be questioned about their level of awareness of the current

legal framework relating tbllV and, more specifically, the concept of reasonable adjustments.

Finally, as Watts discovered High Quality LifestylesPLHA are protectedh the EA 2010 by

the concept of disability. Yet Watts was only 30 years of age at the time fadthe majority

of PLHA in the UK are below 50 years of atjé.Given the relatively young age of these
individuals now being classified as disabled hg EA 2010, participants to the empirical
research will also be questioned regarding their attitudes andhtoon being classified as
disabled by the Act. Indeed, having discussed the relevant case law and the manner in which
the EA 2010 protects PLHAdJmM discrimination in this chapter, the focus of this theslisturn

in the next chapter to a considiéoa of why the decision was taken to classify HIV as a

6 d i s afbrithé putpgsés of UK discrimination law.

57 Publ i ¢ He aPrdgtess Bwagds endird the HIV epidemic in the United Kingdom: 2018@epditPu bl i ¢ Heal t |
England 2018), 30.
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CHAPTEBRI YWSADSABI LI TY

5.1 INTRODUCTION

This chaptewill illustrate the reasons why the UK has taken a different approach to protecting

People living with HIV or with AIDS(PLHA) to that taken by both EU and international law

This will bedone through analysis of tleensultation exercise arnghrliamentary progedings

surrounding the passage of tiedevant legislationvhich, in addition,will assist irformulaing

guestions for the empirical studyhe chapter will demonstrate that the decision to deem HIV

a disabilty was heavily influenced by the stigma faéting PLHA which was a factor

specifically mentioned by Parliamentarians duribghe | egi sl ati onos passa
conclusion will summarise the analysithe chapter and set out questions arising ftbis

chapter that are to be addressed in the empirical research.

Whilst legislation to protect individuals against discrimination on the basisxaind race was
introduced in the 1970%2individualswith disabilitieswere not protected from discrimimai

until the introduction of theéDisability Discrimination Act 199 (DDA 1995. As shall be
detailed in sectiob.2, under the DDA 1995 as originally draftBtHA were only protected if
they were symptomatic. However, in an attempt to increase the séoptection and
overcome discrimination against PLHA, Parliamembkt the step of classifying HIV as a

6 d i s afioin the poigt 6f diagnosis and therefore afforded PLHA with protection under the
DDA 1995573

The employment provisions were to be foundPart Il of theDDA 1995 and from 6 December
2005, persons diagned with cancer, HI\Gnd multiple sclerosis were deemed to suffer from a
disability and hence be a disabled person, irrespective of whether they exhibited symptoms of
their diseasé&’* This chapterwill examine the background tnd reasons fathis legslative
amendment to thBDA 1995.

5.2 THE DISABILITY RIGHTS TASK FORCE

In December 1997, the then Labour Government establishdgighbility Rights Task Force
(DRTF).5"*TheDRTF consistedf 24 members drawn from the disability field, business, trades

572 Sex Discrimination Act 1975; Race Relatiohst 1976.
573 Disability Discrimination Act 2005s 18.

574

By way of amendement fmaragraph 6ASchedule 1 Disability Discrimination Act 1995.
575 lan Smith anddaron Bakey Sniith & Wood's Employmentlatv ( 12t h edn, Oxford University
Its members wer&hair: Margaret Hodge MPMinisterfor Disabled People, Stephen Alambritisederation of Small

Businesses, Bob BenserDisability Scotland, Jane CampbelNational Centre for Independent Living, Elizabeth
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unions and local authoritiég? For the majority of its lifeit was chaired by Margaret Hodge,
Minister for Disabled Peopléhaving been chaired initially by thprevious Minister for
Disabled People, Alan Howarthy.

The DRTBs objective was to examine the range of
and advise the Government on what further action it should take to promote comprehensive and
enforceableivil rights for disabled people. Its formal termireference wre:

To consider how best to secure comprehensive, enforceable civil rights for disabled
people within the context of our wider society, and to make recommendations on the
role and functionef a Disability Rights Commission. To provide the latter by Marc
1998 and to provide a full report of its recommendations on wider issues no later than
July 1999378

The first task of the DRTF was to develop proposals to establish a Disability Rights
Comnission (DRC)?"® The DRTF felt that the lack of an enforcement haegponsible for
ensuring compliance with disability rights legislation was one of the greatest flaws in the DDA
199558 Consequently, the DRC was assume these responsibilitighen itwasestablished

in April 2000581

In 1999,the DRTF publishedl t s Fe ponr EXx @ | u s i % im whichtheltasiforca s i on 0

considered a range of issues affecting the lives of disabled people including education,
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employment and travel amaosigother areas. It also made recommendations to achieve

comprehensive and enforceable civil rights for disabled people.

The DRTF specifically examined the definition of disability employed by the DDA 1995 at the
time and noted that it had significantdila. In relation to HIV, the DRTF noted that there was

a significant deficiency with regard to individuals with asymptomati¢.Ff This arose as a
result of the manner in which the DO®95dealt with individuals who hadvhat were termed,
progressive contdons. The relevant legislation was to be found in paragraph 8 of Schedule 1
of the original (mamended) DDA 1995. This stated

Progressive conditions

8 (1) Whered

(a)a person has a progressive condition (such as cancer, multiple sclerosis or muscular
dystrophy or infection by the human immunodeficiency virus),

(b) as a result of that condition, he has an impairment whisl{drahad) an effect on
his ability to carry out normal dap-day activities, but

(c) that effect is not (or was not) a substalnadverse effect, he shall be taken to have
an impairment which has such a substantial adverse effectdbtiubtion is likely to
result in his having such an impairment.

(2) Regulations may make provision, for the purposes of this parafjraph

(a) for conditions of a prescribed description to be treated as being progressive;

(b) for conditions of a prescribatkescription to be treated as not being progressive.

Thus although separate provision was made for progressive conditions giving rise to a
quaifying disability, there was a tendency by courts and tribunals to interpret this aspect of the
legislation stictly with the result that thoseith such conditions but whose symptoms were
limited might not qualify. Consequentlysimply having the catition was not sufficient to
ensure an individual fell within the definition, instead an individual had to demonstrate that their
condition in some way impacted upon their ability to carry out normatatagy activities and

that tre effect on that abiljtwas likely to be substantial in the future. The deficiencies of this
approach were illustrated by the decision of the Employment Appeal TribudialWwatBrown

v University of Surré* In this case, Dr MowaBrown was employed as lecturer in music

by the University of Surrey from October 1981 until 30 September 1998 under a series of
contracts. In 199%e began to have acute manifestations of what was subsequently diagnosed
as multiple sclerosis. At the time, he was engagedrundentract whereby hendertook duties
equating to 55% of an equivalent ftilne contract. Following the amalgamation of his

department with another, he was relieved of administrative and research duties for the academic
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year commencing 1 October 198&daonly offered a corsict amounting to 20% of an
equivalent fulitime contract. He declined the offer and brought claims for disability
discrimination and unfair dismissal against the University. The central legal issue in the case
was whether Dr MowaBrown was a disabled pens within the meaning ofestion1 of the

DDA 1995 The definition of disability under section 1 of the DDA 1995 was in substantially

the same terms as thadw employed by section 6 of the EA 2010 and discussed in section 4.2.

The initial EmploymentTribunal considered reports provided by Dr MosBaown's GP, Dr

Lane, and from Dr Bain, a consultant neugpio s t . Dr Lande&lébasvegfevr t st a:
symptoms and his disease seems to have troubled him very little. In fact higensalerosis
seemsqut e g u°Ehsec ernetp.odr t f r oMnesdhtly, hBia nohdisablechbly thel , 6
condition and is fit for work. Unfortunately, it is not possible to give an accurate prognosis for
any individual with multiple sclerosis becauskthe variable naturef the condition. The
absence of any abnormal signs, three years after his presentation to me, provides grounds for
some optimism about his fuir®®gThe tribunal said that it regarded Dr Mowitown's

evidence that he had weakne$she limbs and poor @rdination as vague and unconvincing

and went on to decide that his case did not fall within the definition of progressive conditions

in paragraph 8(1) of Schedule 1 to the DDA. The initial employment tribunal thus concluded
that DrMowat-Brown did not fall within the definition.

On appeal, it was argued on behalf of Dr MoBabwn that the initial employment tribunal's
conclusion was wrong in law. Counsel for Dr MovBabwn submitted that the structure of
paragrap 8(1) was such tha t he wor d e s telated&te they particolar medical
condition in question rather than the particular applicant, and that the approach taken by the
initial tribunal would remove many people with multiple sclerosis from the potential protection
of the paragraph if edcapplicant had to produce a diagnosis to the effect that future substantial
effects were more probable than not in their case. Counsel further submitted that the question
should be decided on a conditibg-condition basis, which rght involve a statistal approach

in the light of the particular disease and the known facts about the individual applicant. For the
majority of MS sufferersvith the relapsingemitting form of the diseasewould mean asking
whether or not most peaphwith that condition eentually experience some substantial effects

on normal dayto-day activities.

The Employment Appeal Tribunal rejected this argument and held that the initial Employment
Tribunal was entitled to find that the applicant's case didfalbwithin the defirtion of a
Opr ogr es s i \neorder tconddtérmime ovhedher an individual's case fell within the

definition relating to progressive conditions, the EAT was of the opinion that the question to be
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asked was whether, on the balaraf probabilities, thendividual had established that the

condition in their particular case was likely to have a substantial adverse effect. It was not

enough simply for an individual to establish that they had a progressive condition and that it

had orpreviously hachadan effect on their ability to carry out normal dé&y-day activities. A

claimant must demonstrate that it was more likely than not that at some stage in the future their

impairment would have a substantial adverse effect upon thetyabilindertake normalay

to-day activities. Indeedludge Reid)C stated that:

The claimant must go on and show that it is more likely than not that at some stage in

the future he will have an impairment which will have a substantial adverse effect on

his ability to carry otinormal dayto-day activities. How the claimant does this is up

to him. In some cases, it may be possible to produce medical evidence of his likely

prognosis. In other cases, it may be possible to discharge thef@masefdy staitstical

evidence®’

Onthe evidence before them, the Employment Appeal Tribunal was of the opinion that there

was no relevant statistical evidence and that the medical evidence relating to the applicant

entitled the initial Tribunal to find he was not cemtly disabled for thpurposes of the DDA

1995and that it was not more likely than not that in the future the condition would have a

substantial adverse effect on his ability to carry out-tdegay activities.Thus for PLHA

wishing to make a claim under the DDA 1995,thequt i on of o6di sabilityd w

by reference to their own prognosis and not to a normative understanding of what effects HIV

might typically have upon an individual in the futufes one legal specialist involved in DDA

litigation made clear

[T]he definition of likely was more probably than not. That gave rise to real

probl emséEven

f you can show that more th

on to develop a substantial and lengr m adver se ef fect from

necessarily help yo,

because the tribunals and court :

want to know whether statistically that condition leads to that. We want to know in the

case of your client, does your cliefatl into the 51 per cent who will go on to have

substantiahnd long term effects or are they in the 49 per®&ht

According to Grabhamhe effect of theMowatBrowndecision was thatriority was attached

t o an

progressi n

i ndi vidual 6 s egpanovwerapapllation eyelrundgrstamding sfthea nd | i

of

di
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for individuals with progressive conditions to satisfy the definition of disahditg to the
inevitabledifficulty of medical expertdeing able to predicton thecivil standard of proof,

whether garticular individuab s i mpai r ment wo substhntil advdrse éffect y t o
upon their ability to carry out normahy-to-day activitiesin the future.In recognition of the

difficulties the decision might causerfindividuals with asymptomatic HIV infection, when
considering the definition of disability employed by the DD@95 at the time the DRTF noted:

We were aware that our role was not to spedifywords that would be used in any
future civil rights legitation to define disability: that is the role of Parliament. We
focused on addressing rdidi& examples of disabled people who are inadequately or

unclearly protected, or not protected at allthy current DDA definition.

Asymptomatic HIV

6. The DDA déinition does not cover people with progressive conditions before they

have symptoms (‘asymptomatéc’)

7. People with the HIV infection sometimes attract fear and prejudice, which
affectstheir lives from when their HIV status is known about, even ifdheme no
symptoms and though there is no risk of transmission from normal contact. Estimates
suggest that there are fewer than 20,000 people with asymptomatic HIV. Their
coverage would repsent an increase of just 0.2% in the numbers of people protected
by the DDA.

8. We further considered whether people with asymptomatic HIV should be

covered from the point at which significant treatment is likely or from the point of
diagnosis. Given thapeople in this position, with the current state of medical
knowledge, are likely to require significant treatment at some time in their lives,
coverage should be from the point of diagnosis as this provides more certainty about
when protection &gins>®

This observation by the DRTF illustrates that the primary concerglation to PLHA was not
the possible effect the virus might have upon
to-day activities at some point in the future, but rather the stighiah affects the lives of

PLHA evenwhenno symptomsre presentn light of this the DRTF recommended:

3.2 HIV infection should be deemed a disability from the

point at which it is diagnosed!
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5.3

In 2001 theGovernment publishedlowards Inclusiofici vi | ri ght s f%Thisdi sabl e
was t he Gov e senmile Disabibty Rights Task frorascommendationand the
Government responddaly s a We willgensur@ that HIV infection counts as a disability

from the time at which it is diagsedd

In conclusion, the establishment of the DRTF meant thatideration took place as how best

to provide comprehensive civil rights foall individuals with disabilities. As part of this
exercisethe DRTF noted that individuals with progressive conditions were disadvantaged due
to the restrictive interpretation othe definition of progressive condition$t was also
specificallynoted that PLHA were subject to stigma and prejudice évemgh tlere wa no

risk of transmission from normal contaemtd even where PLHA experiencad symptoms
associated with the virughis led the DRTF to propose that HIV be deemed a disability from
the point of disability. This proposal was accepted by the Governwigo then proceeded to

undertake a consultation exercise, the responses to whlaiow be discussed and analysed.

THE CONSULTATION EXERCISE

Foll owing i ts response t o he tGbvernmbBnR Tainéhed ar e ¢ 0 mm
consultation exercise toese k s a kiass for further action, the views of disabled people,

disability organisations, employers, service providerd others on the way forward on some

specific legislative,and noal e gi s | at i V€ The puesiignmaieaitsaed dy the
Governmat as part of this consultation exercise
recommendationg he first question dse d W@ywy agrée that HIV infection should count

as a disability under the Disability Discrimination A&HA) from whenitisda gn o 8 d ? 6
Respondents to the consultation exercise were also free to add in additional comments in
relation to their rgzonse. The second question asked was also related to the definition of
disability. | t Dogyduagiee thai people with cancer ddaount as disabled under the

DDA from the time the cancer is diagnosed as being liketedaire substantial treatmér®

In order to obtain copies of responses to this consultation exercise, a number of requests were
submittedunder theFreedom of Information Act 200€ the then relevant Government

departmentthe Office for Disability IssuesUpon receipt of this idrmation from the Office
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for Disability Issues, it was discovered that a total of 207 responses were received whilgh direc
responded t @oyolhagreegtharHVtinfeotion, shodld count as a disability under

the Disability Discrimination ActfDA) f r om wh e n Of the 20%&responderdgsh o s e d ? ¢
57 requested that theadditional writtenresponsego the exerciseremained confidential.
However, it is possible to ascertain théttleese 57 individuals45 agreed with the question,

@do you agre that HIV infection should cou as a disability under the Disability
Discrimination Act DPDA) fr om wh e n , 8 disagieed andl 4 axgressed rodvievd
either way. Copies of the questionnaire responses from the 150 respondents who did not request
that theirwritten responses reain confidential were then sought from the Office for Disability
Issues. The Office for Disability Issues located and supplied copies of these 150 responses. Of
these 150 responses, 128 agreed with the proposal in relatidivi 16 disagreed and 6
expressed no view either way. Thua summary, of the 207 responses, 173 agreed that HIV
should count as a disability from the point of diagnosis, 24 disagreed and 10 had no view either

way.

However some respondentdespiteagreeing with the propag were somewhat cautious in

their support. For example one respondent, th
London, respondetbt he que st i on Making itethisspecifit prddlicesva sanking
systemwhich is not in line with the @rit of the legislation i.e. MS, Sickle Ceil other

disabilities which are progressive would tiferer e be | ef t .dnasimilarveinpnot final

the Employment Law Commée of The Law Society responded:

We agree tha[HIV and cancer]should quafly as disabilities from the point of
diagnosis. However, there is a problem with including specified illnesses unless by
way of example. There are other progressive illnesses which may be diagnoses before
symptoms (which arsufficient to bring a person thiin the current definition) appear

e.g. multiple sclerosis, muscular dystrophy. The definition should be broad enough to

include allserious progressive illnesses.

Somerespondents specifically commented upon the stigmaceded with the virus and how

the virus could be socially disabling. One respondent who did recognise this aspect of the virus
commented that HIV should count as a disapilitf r om t he poi uwettosacfal di agno
constructed stigmas and that scaustments may take place imer for individuals with HIV

to participate in works o c i a l and e c®§Anotmei respohderftonmentédsthat; ) 6

0 [he stigma of being diagnosed HIV+ is enough to result in discrimination. | would very much

welcomethis extension of the DDA intihhe more social model. Attitudes are usually the k8gge
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barriers for disabled peop®’ Whilst the Disability Equality Officer of Bath & Noréast

Somerset Council responded:

As a council we have adopted a Disability Hifygoolicy which reflects thesocial
model of disability. This in practice will mean that we aim to recognise the social
stigmas, and other barriers that people living with HIV may face in order to participate

within the social and economic world.

Finally, Disability (Oxford) Ltdr e s p o n d e dcausehah the feardfdctor] associated with
HIV, if someone wishes to inform their employer of their diagnosis they should be protected

against discrimination as a result of the diagnosis andeabisiontob@ ub |l i ¢ about it . (

Commentdrom those against the proposal were few in number. Claire dirtmas, then
Labour Member of Pari ament f or CHb/sHoyld notrcaust psoandesabitity 6

until the condition manifestly excludes an individual frparticipating in the workplae A 6

private individualr espoindkdow peopl e wi tc¢onsiHdr Memsaetves t hey
di s a ¥ITeisdresponse fails to elaborate the reasons why this ¢hdivi @cguaintances

with HIV fail to consider themselves disled however, one factiatentified in section 4.4.2

was the relatively young age of PLHA as evidenced by the fact that the majority of PLHA in

the UK are below 50 years of atfThis contrasts witthecommon perception thaidividuals

with disabilitiesare invariably old and thaccepted correlation between age and disal§ffity

Thisfurther highlights the fact thétere is a need for careful questionmg t h r egard t o Pl

thoughtsregarding beinglassified as disabled by th&\ 2010.

Some responsdo the consultation exess however revealed the significant levels of stigma
and prejudice that PLHA face. By way of example, a response from an organisation describing

itself as The Dameh Association read as follows:

The answer to this also cogeCancer, however, | answiis in the following way:

As this disease in the UK has been covered by most extensive publicity, it is very much
a disease which is either séiflicted or transmitted to healthy people by those
infected. By the publicity oiIV (AIDS) and media publidgons on some one (sic)

who has been sent to prison because of not informing the person that he had AIDS, this
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is felt to be a question which requires much thought. Thus it is thought it should not be

treated as a disability uadthe Act fom when it idirst diagnosed.

Similarly, when asked whether HIV should be a disability, one individuels pondiéd t hat,

depend®n how t hesé&* people got it.o

Surprisingly, no responses from any significant HIV charities or service ieeg@mms were
supplied by he Office for Disability Issues. Enquiries were made of the National AIDS Trust
and Terence Higgins Trust in order to obtain their respoiis@ny, to the consultations.
However, both organisations were unable to locatesaioh responsen their canputer hard

drives and both organisations stated that a search of their paper archives would have been
impractical.In an attempto attempt to address this, a further Freedom of Information Act
enquiry was made of the Office Dfsability Issues in Jul2012. Thisrequested that the Office
supply the consultation responses, if any, received from The National AIDS Trust, Terrence
Higgins Trust, Positively Women, Oasis North London, Positive &adttheUK Coalition of

People Living WithHIV and AIDS. These organisations were choseatate relevant time

they were allactvemmb er s of a UK wi de organisation catled theallk 6 u mb r
Coalition. The Office for Disability Issues response is containégppendix 1. h essene, the

Office responded:

I n the questionndiCirei TRwghts fpopcl Dssahbl ed
only one question about people with HI V. I
HIV infection should count aa disability under the Didlity Discrimination Act

(DDA) from when it is diagnosed? (Para 3.1
(sic). We have not been able to locate consultation responses from the other

organisations that you havaauired about

Following thissomewhat disappointing response, a further Freedom of Information request was
made in September 2012. In this request, | asked the Office to supply the consultation response

received from The National AIDS Trust in its entirety. The oese received indated that:

The Department for Work and Pensions has carried out a thorough search of the filed
responses for the information that you requested. We have not been able to locate the
original consultation response document from the Natiéids Trust. We do have an

Excel spreadsheet record of the responses provided to the Consultation by the National

Aids Trust and where these are recorded on thatrdent) they are reproduced below.

601 Mrs D SteeleDescribed as adndividual Disabled Persén by t he Office for Disability |Is
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5.4

The full text of t he in@dpdrdix?eud disappeirtingly,it giedded s ¢

no additional information of relevance to the issues under consideration in this piece of work.

In conclusion, this section has demonstrated that the majority of respondents to the
Go v e r n poasultatiors gercisewere supportive of the proposal to deem HIV a disability
from the point of diagnosis. Thus, 207 responsa®ceived 173 agreed that HIV should count

as a disability from the point of diagnosis, 24 disagreed and 10 had no view eith&rhigay.
section abo demonstrated that number of consultatioresponses displayestigma towards

PLHA based, in some cases, on ih@ccuratebeliefthat PLHA had inflicted themselves with

the virus®2 This builds upon section 5.3 which demonstrated thaigpéiie @ v e r nment 0 s
DRTFb6s deci si adsallitywas due tm anHatckiowledgment that PLHA were
indeed subject to such stigma even when they experienced no symptoms associated with the
virus. Attentionwill now turntothel e g i s | ashge throudgk Pagiament and analysis of

the opinions of Parliamentarians regarding the decision to deem HIV a disability.

THE LEGISLATIVE PROCESS

Following consultationa draft version of the Disability Discrimination Bill was publiskiad
December 200%r prelegislative scrutiny® It was considered by a Joint Committee of both
Houseswho reported their findings on 27 May 2084The Government published its response

to the Joint Committee's report on 15 July 2604.

The Bill originated in the House of ords®% It was introducedy Lord Grocott, the then Lords
Chief Whip, and received its first reading in the Lords ofi[46vember 2004In the House of
Commonsijt received its first reading or®*March 2005. The Bill eventuallyeceived Royal
Assent on the 7 April 2005, thus becoming the Disability Discrimination Act 2G05A
timetable fully outlining the progress of the Bill is attaciredppendix 3. Clase 18 of the Bill
pr o p o saameanhd thealefidition of disability irespect of peopleith mental ilinesses; deem

people with HIV infection, multiple sclerosis, or cancer to be disabled for the purposes of the
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DDA, and clarify that there is no implied limitation to the scope of the regulati@king power
which enables pedpto be deemedt be di%®s abl edad.

The Explanatory notes the Bill further clarified that:

Clause 18(4) inserts a new paragraph 6A into Schedule 1 to the DDA. New paragraph
6A(1) deems people with HIV, cancer or MS to be disabled before they exgeaieync
of the effects described in section 1 of, or paragraph 8 of Schedule 1 to, the DD

Whilst:

Clause 18(6) inserts a new paragraph 9 into Schedule 1 to the DDA to define HIV
infection in recognition of the fact that there are two strainsthef Human

Immunodeficency Virus recognised as capabfeausing AIDS in human being®

Cancer, like HIV, was included within the definition of deemed disabilities as a result of the

stigma attached to the iliness even in the early stages of the illmelssfore the cancéas a
substantial adverse effect upon an individual ¢
Indeedt he stigma faced by individuals with cancer
second reading in the House @dmmons. With regardto MS, it was originally thought that

individuals with MS would be protected by the original definition of disability contained in the

DDA 1995. Howeverthe decision ilMowatBrown v University of Surrélf discussed earlier,

illustrated the difficultiesthat the definition could present for individuals with MS and the

decision was thus taken to deem individuals with MS as disabled from the point of diagnosis.

During the passage and consideration of the Bill, clause f&{dived relatively little comnms

or scrutiny from Members of both Houses. However, comments made by a number of members
illustrate quite clearly that the intention of the Government was to protect PLHA from the stigma
attached to a diagnosis of HIV rathiban the effects of the virymer se. The fact that the same

was not proposed in relation to individuals living with cancer was the forum for heated debate.

Inthe House of Lol Commi tt ee stage of taswithB$adndHIV,Lor d C:
discrimination against a persoraghosed with cancer is often made on the basis of the diagnosis

of cancer per se rather than the type of canc
worth pointing out that the Under Secretary of State, Mari@leéEén a letter to Roger Berry,

said that: iPeople with cancer experience dis

point at which a diagnosis was made. Cancerisnorddéfent f r om HI Vi n this r
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However, at the Report Stage thfe House of LordsLord Tebbit was unmeed by this
argument. He advanced a powerful argument against the €ldaslwocating that it should be
taken out of the Bill. He stated:

As drafted, the clause would deem to be disabled certain categories afspefso
have no disability; that is to yait would say that black is white and white is black. It
provides that a person who has cancer, an HIV infection or multiple scterasis
those three conditions ordlyis deemed to have a disability and hence ta Hisabled

persore

Let us take a padular casd a welkknown one. Mr Chris Smith, the former Culture
Secretary, told us last week that he was diagnosed as HIV positive 17 years ago.
Happily, Mr Smith is well. He says that he suffers no symptoms, amsidhearly not
disabled, and | hope that will not be disabled by the infection which he has but
which these days can frequently be maintained under control. But in law Mr Smith
would be disabled if the Bill was enacted as drafted. | do not believeahaants to

be disabled; in the judmert of most of us, he is not disabled.

| understand that the reasoning that is not too strong a woddbehind the paragraph

is that a person with one of the three conditions that | mentioned will at some time in
future become disabled. But | am more Hied than Mr Chris Smith, although | do

not come within the scope of these provisions. My disabiditiespaired hearing and
vision, failing memory, weakening muscles, which are familiar to most of us in this

Housé are all attributable to advancing agjé

From an analysis of the above passage it i s
disability ought to be defined and assessed primarily by refettenttee extent to which a

physical or mental impairmegtf f ect s an i ndi vake noanbl @asy toaddyi | i ty
activities. This is an approach very much modelled on the medical model of disability and
discussed in sectiorgs2.5 and4.2. Yet this ignores theocial model of disability and the high

levels of stigma experienced by PLHA. Howeyveomments from other members of the Lords

in response to Lord Tebbit illustrate that members of the House were aware of the stigma faced

by PLHA. The most robust response holikord Teb
Baroness Hollis made expliciéference to the stigma experienced by PLHA and also referred

to a number of contemporary external sources whichrdeoted such stigma. She stated:
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For HIV and some cancers we have evidence to show that disaliimination
starts early, at the prasptomatic stage. This discrimination is often reinforced by
other prejudicial attitudes deriving from fear and ignorance but that does not make it

any the less disability discrimination which the Act ought to dethl. w

In particular, evidence in the fim of research reports, newspaper articles, and so on,
suggests that there is still widespread fear and prejudice against people with a diagnosis
of HIV infection. The noble Lord, Lord Tebbit, mentioned the exangbleny right
honourable friend Chris Smitl©one can see from his history just how finely balanced

a judeement some people must make when disclosing their HIV status. From his
experience one can draw exactly the opposite conclusion from the one drawn by the
noble Lord, Lord Tebbit; namely, that GhSmith did not feel able to declare his HIV
status even though, so far as he was concerned, he was well, able to climb the Munros
with John Smith, and so on. However, he did not feel able to declare his HIV status
because of the prejudice he consideredMould then face. He and the Government
considered that that prejudice should be protected against in the form of this Bill. As |
say, | think you can read the Chris Smith experience in exactly the oppositeodirecti
from that suggesteldy the noble Lord. or d Tebbi t é

We have widespread support for the clause from the DRC, the Disability Charities
Consortium, the Terrence Higgins Trust, the National AIDS Trust and the Multiple
Sclerosis Society. We are dealing with those few conditions where there naay be
impairment n the perception of the employer and others in advance of the obvious
visibility of symptoms which would automatically bring someone within the protection
of the DDA. We consider that in those exceptional cases we need this additional power
I hope that haing heard the views expressed all round the House the noble Lord, Lord
Tebbit, will accept that this is a decent, humane and proper way forward. | hope that

he will withdraw the amendmerft*

Confronted by widespread opposititkiord Tebbit reluctantly wihdrew his amendment to
remove the clause fromtheBiit no ot her stage of the Billds p
as a disability from the point of diagnosis provoke criticism and the Bill eventually received

Royal Assent on 7 April 20055%%

In conclusion, the decision to deem HIV as a disability from the point of diagnosis was largely
supported by Parliamentarians. The only individual to disagree was Lord Tebbittoginise

of disabilitywas very much formed by the medical aebof disabiltty. By holding this opinion

HL Deb 8 February 2005, vd69, col 680.
LexisNexis UK, Halsbury's Is it in Force? (tisNexis UK 2017)
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of disabilityasbeing somethingssessed by referertoghe extent to which a physical or mental

i mpairment affects an individual 6dordTebbitti ty t o
ignored thesocial model ofdisability and the high levels of stigma experienced by PLH#As
wassurprisingbecause the decision to deem HIV a disability axaacknowledgement of the

stigma that PLHA encounter in societpnd a factor specifically raised by the btite DRTF

and the Governmentés response t o tallisabilsgya me . Ho
has beerlivisive; therefore,empirical research into the question of how PLHA perceive the
conceptof disability is a necessary paof this thesis. The conclusion to this chaptélt now

address thether areas which merit consideration as part of the empirical research of this thesis

and outline theeasons why the UK has takewlifferent approach to protecting PLHA to that

taken by both EU and international law

5.5 CONCLUSION

This chapteiillustrated the reasons why the UK has taken a different approach to protecting
PLHA to that taken by both EU and international |&liswas uindertakerthrough analysis of
theconsultatiorexercise angarliamentary proceedings surrounding the passage dlthent
legislation whichin addition,will assist informulaing questions for the empirical studijhe
chapteralsodemonstrate that he decision to deem HI¥ disability washeavily influenced by

the stigma affecting PLHAvhich was a factor specifically mentioned by Parliamentarians

during the |l egislationbés passage.

The reasons why the Utdok a different approach to protecting PLHA to that taken by EU and
international lawwere twofold Firstly, it was a response to the relatively restrictive
interpretation of the definition of progressive conditions in paragraph 8(1) of Schedule 1 to the

DDA 1995 as evidenced by the decision MowatBrown v Universityof Surrey?!® This

decision placed prioritpnan i ndi vi dual s per s olikayltypipgt ognosi s
effects of arimpairmentin order to determine whethi&grwould have a substantial and adverse

effect upon an individual claimait the future. Many individual clinicians felt &b providing

such information about individual %pAséxpeent s was
medical evidencwas, and indeed still ifrequently required by courts and tribunals in order to

deermine whether an individual fell within th& e f i ni t i on of 6di sabl edo.

616 [2002] IRLR 235.
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progressive medical conditions were destined to fail due to the inherent uncertainty of being

able to provide detailed expert prognoses for individtidls.

The decisiorto deem HIVa disability was however primarily an expressacknowledgement
of the stigma that PLHA encounter in soci&¥Indeed, this wasecognisedy the House of
Lords when debating the Bill s passangeeof and
the social model of disdlty. 52° The fact that stigma towards PLHA exists wasBaroness

Hollis rightly pointed out, evidenced by empirical d&t&This fact was also accepted by the

maj ority of respondents tmwiset he Governmentds

However,the decisin to categoriseHIV as a disabilitywas, and indeed is, controversialth

at the domestic and international Ie¥lOne need only examine a number of responses to the

r

e

C (

Government 6s consul t at i o nejudice eowards BLEIA. Alithoughn cov er

these comments represent the view of the minority, they serve as a useful reminder as to why
legislation to protect PLHA from stigma was requir€tey also serve tivame thehemesand
guestionswhich meritconsideratioraspart of the empirical researdf this thesis Thus, the

i ssue o feludlahcEAperseive of themselves as disabled emerged as a theme again
duringthe course of this chaptérhe issue of stigma towards PLH#soemerged as a recurrent
theme. In reognition of this, in framing theemistructuredjuestiongor the empirical research
thought was given a® how stigma might interplay wita humber of areas affecting PLHA
within employmentThus questions were framadgarding an individuél s  d etadissldseo

or not disclose their HIV status. Questions were also formulated regardimdjvidualsd
experiences ofHIV discrimination within employmentnot only discriminabry acts
experienced to date but also the fear of experiencingastshin tke future.Finally, questions

were formulatedegarding fearsissociated witliob security because of HIV status and also
attitudinal barriersi mpact i ng upon dolheirAjébs.The foll schedulg oft o

guestions may be found in Appendix 6

The next chapter will focus upon analysing the ddittained from participants taking part in
the empirical researchlement of this thesis. It will focus on three primary aredstly,

attitudes of the general public to HIV/AID&hich necessarily wolves consideration of the
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stigma affecting PLHA. &condly the career choices dfoseparticipantstaking part in the
empirical reearch and how they have beeimfluenced by HIV. Thirdly, particb ant s &
experiences of employmeinicluding theirexperienesof disclosure and discrimination within
employment.
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6.1

CHAPTBEMPI RI EANDI NGS
SOCI OLOGITEHAIME S

INTRODUCTION

This chapter analyseghe empirical data obtained from the interviews wa#rticipants.As
discussed previously in secti@b, the objective of the empirical research undertaken was to
determinethe experiences dPeople Living with HIV or with AIDS(PLHA) in relation to

discrimination and the extent to which they feel adequately protected by the legal framework.

The themes examined by tlenpirical researcivereshaped by thanitial review of nonlegal

sourcesindertaken in Chapter, the doctrinal researamdertakernin Chapters &nd 4; and the
analysisn Chapter @®f the reasons why the Ultecided to deem HIVsaa disability Thus, the
initial review of nonlegal research detailed @hapter Joutlined that sgma and discrimination

against PLHA continue to bmnaters of significant concerrf?® This stigma prevents many

623
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140



PLHA from disclosing their HIV statu®* impacts upon their career choicaisd appears to

affectmembers of minority communities in a disproportionate maffier.

Chapters 3 and tbuched uporthe role that law and policy play in contrey discrimination

and stigma against PLHA. Of key sifjoance was the adoption afdefinition of disability by

the UN Convention on the Rights of Persons with Disabilities (CRP@)ngled in the social
model of disabilityThe definition employed by the CRPD attempts to recognise and counteract
the barrierdaced by individuals with disabilities be they physical, environmental or attitudinal.
By contrast Chapter Sdentified that, at the domestic leveH IV is deemed to be a disability
partly in order to combat stigma against PLHA and partly in order tacomer therestrictive
interpretation of thelegislative definition of progressive conditionsaken by courts and

tribunals®26

When considered from a purely normative perspective, the designation of PLHA as disabled by
the EA2010gesb e y o n d obtigations K fespect of PLHA as neither the United Nations
Convention on the Rights of Persons with Disabilitiegher FrameworkDirective provide
automatic protection for PLHA on the grounds of disahilijowever,as demonstrated in
chapter 4.3.1thenormative provisions of the EA 2010 are not being interpreted by the judiciary

in a manner which compliesgth the social model of disability éise employ of an unfortunately
outdated and stereotypical view of PLHA the case ofHigh Quality Lifestyles v Was

illustrates®?’

In light of this review of the relevant literatur humber of themes were ideigd as worthy
of analysis Semi-structured questions wetieenconstructed around the themesThe themes

were:

1. Public attitudesto HIV and PLHA this theme was selecteih order to ascertain

participantsd opinions aandral publigmHiVamdces of

PLHA. It was selected as a consequence of the identification of stereotypical attitudes
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persisting towards PLHA during the initiedview of nonlegal sources in chapter 1
andther evi ew of the | egi sl aentinchagiecs5 passage thr
2. Stigma this theme was selected to gatparticipant§experiencesf stigma directed
towards themselves or others. It was selectedtigma wasdentified as a matter of
key significance for PLHA during the initial review of ntegal sourcesn chapter 1
the doctrinal researdh chapters4and&nd t he review of the | e
through Parliament in chapter 5.
3. Discrimination this theme was selected in ordectdlectparticipant®experiencesf
di scrimination, assess fprdvigdnginretatoatoBliiess of
and also ascertain their opiniomsHIV being deemed a disability by the EA 2010
was selectetbassessyh et her the Actbés desiagpmeserts on of
an adequate responsetheissues faced by PLH#hich is a key issue of this thesis.
4. Disclosue;t hi s t heme was sel ected t osclisgmeoher par
their HIV status in the workplace. It was selected as the doctesabrch identified
in chapterd.3.7that PLHA are noadequatelyprotectedby the EA 2010 unless their
employer has actual or constructive knowledge of their disability. ifhé$fect, places
pressure on PLHA to disclose their status in order to ga&rpthtection of the EA
2010. Disclosure also emerged as a matter of key concern for PLHA during the initial
review of nonlegal sources in chapter 1.

A copy of the final inteview schedule outlining the final sesstiructure questions is attached
Appendix 6.

In this chapter, e dataobtained from participantsiill be analysed thematicallin three

sections Firstly, attitudes of the general public to HIV/AID&hich encorpasses ththemeof
stigma.Secondly theoverarching issue of themployment andareer choices of participants

which encompasses the themes of stigma and discrimindtion r d | vy , participant s
within employment which encompasses thteemesof disclosure and discriminatioMVhere

gudations from the research are used, a letter corresponding to the moniker ascehed

participant in sectior2.5 will be usedChapter 7 will also analyse the empirical data but will
concentrateipon the legaissues raised by participants, specificétie decision by theA 2010

to deem PLHA as disable@oncluding thoughts will be offered in Chapter 8 and in addition to
thematically analysing the interview data, possible implications for the law and leganhref

will be identified.

The chapter wildemonstrate that there is an overarching narratigtigrhatowards PLHA. It
will also demonstrate thahis stigmaprevents PLHA from disclosing their status to their
employers Finally, it will demonstratéhatthe stigma attached to HIV wasrticulaly acute
for black Africanparticipantgaking part in the empirical researstiggesng thatthe domestic

legal frameworKails to adequatelgddress the concept wiultiple discrimination.
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6.2

6.2.1

PUBLIC ATTITUDES TO HI V AND AIDS

Public attitudes to HIV were a matter of significant concern to participants. It was felt that there
was a lack of knowledge amongst the general public concerning matters relating to HIV. This
led to stigmatisation of the condition and an iased fear ofliscrimination amongst the

majority of PLHA. These mattersill now be explored further.

LACK OF KNOWLEDGE IN THE GENERAL PUBLIC

A significant issue encountered by participantst only in their employmertiut alsoin their

day to day lie was thedck of knowledge and awareness about the virus amongst the general
public. Many described how the stigma surrounding HIV was rooted in now mistaken
conceptions about the nature of the virus that had originated in the 1980s. Hence, often popular
myths stillpersisted regarding ¢htransmissibility of the virus

The majority, vast maj ority of the popul al
donot understand how difficult it is to t
shaking hands with seebody ordit i ng on a toil et seat afte

using the same knife and fork.

I, 40 year old, Heterosexual man who wasn't born in Africa

The first national health education campaign in response to the emergence of the virus in the

1980s sed powerfulmagery in order to highlight the severe and potentially fatal threat that the

virus posed. In one advert a tombstone was shown along with the,sloganA | D S : Donét d
i g n o r®8 Mmhisentage was designed to follow the example set by ealiblic he#th

education exercises and arouse fear in the general public in order to dissuade individuals from
engaging in particular behaviolfi8. As Soames) o b  n [@]tlagge ,numider of health

promotion campaigns are based on a simple strategy: lgietdhgeoplewith a big stick (lots of
threat and fear) in the hope thiswilldrivehem i n t he &esired directior

628

629

630

B F | AIDS:6Iceberg / Tombstofe ( Sc r e ht@/ivw.sereenonline.org.uk/film/id/1210462/indextit

accessed 27 November 2017.

R Soames) o [Effectige and ineffectivese offea i n heal t h pr(2988) 78i(20Americaa Jowrali gn s 0
of Public Healthl63.

ibid, 163.
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Yet this use of fear has the unintended consequence of ingetigima against PLHA! This

occurs due to members of the public deflegtime messagand assuming it is not intended for

them. Thus individuals whose fear has been aroused may project the message onto others who
they feel are more likely to face the harmful consequences given their personeterisiics

or behaviouf?? Individuals assme the message is not intexdfor them but for members of

6ot her, &g MEM arhiask Africans, and so stigma is increased for those who populate
these groups @aPLHA as a whole. As Boted:

| think, people still just think back to, yaknow,the Eighties or the Nineties...I think

people stildl put a mor al attachment on it
youbre a drug user or youdre homosexual or
get AIDS and die, or they think they cdujet itfrom you, becauséhtey dondt know
enough about it.

S, 33 year old, Heterosexual Woman not born in Africa

This lack of awareness was grounded in the fact that there was very little effort being made
currently to educate society about HIV. Accurdeetud information available to the general

public about HIV was felt to be either entirely lagkim certain areas or incorrect:

I do think that the body of information about HIV and AIDS is lacking. | say that not
only from my experience herbutasasch o | s s p e aokmany éndes ttere is
either no information, or the information is sotdated as to be quite scary.

Q, 53 year old, Man who has sex with other men

The implication of this is that younger members of society who were not withéss piblic
education campaign of the 1980s now have very little awareness about the virus.
Correspondingly for those members of society who did live through the 1980s, their perception
of the virus is based on outdated data and facts. The reality oBHtMnaeed living with HIV,
is today much different. However, due to stigma, the difficulties faced by PLHA today are not

medical but social in nature asléscribed

I am a healthy person. [l aughs] ondbm not
youk n o w, |l 6m going to |live a healthy 1ife.
why do they keep putting these bloody bar
anybody whds sexually active.

I, 40 year old, Heterosexual man who wasntnkio Africa

631 S B u nflwerding againét threatening HIV prevention messages: An informatiocessing modé(2000) 27(6)
Health Education &ehaviour, 780.
632 A Bourne,dMaking it Count Briefing Sheet : TlRo |l e of Fear i(SigmaRestar¢h?@®E®ent i on 6
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6.2.2

STIGMA

In the course of the interviews with respondents it quickly became apparent that despite the
effectiveness of current medication, stignewards PLHA persiss. One participant

commented:

Because the real ity wofksverhwveell. mdeainitalykeéepson now
you healthy, and as | said, CD4 count rockets, viral load becomes undetectable. So
effectively, it should be a neissue, apart from taking tablets in the morning, tablets

in the evening, which diabetics do, lots therpp o pl e do. But , you d
unpopul ar because yoeuéburnep oap udiaarb etfi cy;o uydborue b

C, 52 year old, Heterosexual man not born in Africa

By casually employing terminology | ikhea CD4 co
certain level of knowledge from the listener. C is, in a way, unwittingly constructing a boundary

by employing such terminology and distancing himself from individuals who are not members

of the HIV community. This boundary serves to separate PLH# fifto® who are not and

further exacerbates stigma towards PLHAe stigma associated with HIV éxacerbated by

fear, ignoance, anxiety, denial, shame,a c i s m, xenophot Bhiscoand oO6o0t
occurrence of multiple stigmatising characteristiceeferred by later work in this aredo as

doublestigma3* or layers of stigm&®

It is now advanced thahe nanifestationof stigmain relation to HIV/AIDS both varies
acording to time and place anddscially constructe® Accordingly,Petros and o#irsfound

that the 6éotheringd of blame for HIV is centr e

633

634

635

636

PDelusandCG@ser, 06Sex, Disease and Stigma in South Africa: Hi
of AIDSReg ar c h 2 9 Sex, Death arsl thé Fate of the Nation: Reflections on the Politicisdt®exualityin
Postapartheid Soudt6h (A)riA¢ ad c DeaihmBsfgre DyngNlhdbassandi ng Al DS St
(2007) 33 (4Yournal of Southern fican Studies345.

A Grossman,dGay men and HIV/AIDSUnder st andi ng t he d daurd of thesAssogiptivadf ( 199 1)
Nursesin AIDS Care28 A Al onzo and N Reynol ds, 6Sti gma, HI'V and AI D
stigmat r aj e ct or y)iSociallSeiehée)& Médicine(388] C War e, M A Wyatt and T Tug
relationships, stigma and adherence to antivétal therapy for HIVVADS 6 (2006) 18 (8) Al DS Care
N SchepeiHughes and M.ock, 6The message ithé bottle: llnessand he mi cropol i tics of resi st
Journal of Psychohistorg09; GHerek,6 Al DS and St i gAmeridan Beha®iutal)Scieht®st2(7)7206;

L Simbayi and others, 6 Me asur i WD thD BtersalizédgAiD&8Relatedn peopl e
Stigma Scaledé (2009) 21 (1) AI DS Care 27.

G Scambler and F Paol i, 6He alADS: Gidmrahkd Lock Bimensians o6StignaWor k er s
and Deviance as Barriers t ocEfafl e Stcii veer clentaenrdv evetdii ccn snée (1280
mercuri al piece of the puzzl ed: Under st andiinaiaf Sosiali gma and
Aspects of HIV/AIDS, 8.
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multiple prisms of race, culture, homophobia and xenopHdbBontag notes thatithin the

popular imaginationinjecting drug usesex amogst MSMV and/or promiscuity are associated

with PLHA 8% Activities viewed by society as indulgent, deviantlasometimes delinquefi#

All of these issues were raised by participants. However, the issues were not raised in a discrete

manner but overfgped with on@nother and, frequently, with other additional factors. Thus one

participant raised the issue of the marginalised nature of PLHA in conjunction with the issues

of the potentially infectious nature of the condition and its associatith unaceptable

pradices:

Youbre bei

soci al gro

ng discriminated

up s, al | the other

unpopular things in society lead to the disease being unpopiitat the ichg on the

cake is, vy

ou canot cure it,

makes it have such a stigma.

C, 52 year old, Heterosexual man not born in Africa

against for t h
good, good st
nd yoat can pa

a

MSM were particularly selaware that others might perceive them as being promiscuous and

engaging in unsafe sexual encounters. In effect they were doubly disadvantaged due to not only

of the association dfilV/Al DS association with unacctgble behaviour bulso the mistaken

perception amongst the wider population that MSM arthbir very nature promiscuous:

That M] was, you know, having colieielled orgies on a Saturday night with 200 men

or

somet hi

ng |i ke that 6s WhBheadgbepevpry enbt v s

time. And | know that a lot of people hold that view, and | see that amongst my friends

and | have to challenge them.

M, 23 year old, Man who has sex with other men

Following on from the concept gfromiscuity is the idea that througimacceptable practices

and behaviours PLHA are responsible for their adtjpiisof the virus®*® Thus acquiringhe

vVirus

by mehaught to lsefmore wilful aitherefére deserves more bladffeé This

idea is spported by interviews with individisliving with both cancer and HIV. In research

637

638

639

640

641

G Petros and othe
Health & Sexuality 67.
Susan SontaghIDS and Its Metaphoréenguin 1989).

G Her ek,

rs, OHI V/ AleDB|l amé& d&Otelse Oind @6 (i2MW0BQut8h (Af

Wi d a ma n-related dtigidand knowledge in the United States: prevalence and trends 1909 9 6

American Journal of Public Health 37Anish P. Mahajan and otteer, 6Sti gma

of the

l'iterature

and r ec @3aRAIDS 8670 on s

Susan SontaddIDS and Its Metaphor@enguin 1989).

ibid, 26.
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undertaken by Dawsoon e i nt er vi ewkéve ommbdt euiyecangeo ne ab o
diagnosislbecause you get sympathy for having canc
deserve to get Hity victim, whekeas wyhoca©e © ywo wdur e an i n

vict¥ m. 6

Scietybds fail ur e indivduadsanayealsd be HIW positived leadsrtansaciety
constructing HIV and AIDS as foreign concepts and, from aapietrical perspective, as
societalinvasion®*? This is not a new concept, Schiller, Crystal drelvellenarguethat there

exists an ancient paradigm that attributes lethal, transmissible disease to groups seen as
culturally different from the mainstream populatfRifhHIV has followed this dssic pattern of
blame. Ever since the first cases of HIV were reportetienearly 1980s, society viewdite
virus as origi fanhiemege fowasvared dbpddent dpendthe cultural
setting of the discussion in questidmitially, in places such as France and Germally was

said to be impor by MSM from the Wited States of Americ#® However, it was not long
before HIV became to be perceived as emanating from peoples who were not only culturally
different but also rdally different®7 Schiller, Crystal and Lewelleargle that Western
reseachers soon began searching for descriptions of unusual African sexual practices, seeking
to identify that the virus originated in remote populatiéfiglthough confusion still surnands

the origin of the virus Sontag notes that, illustrating the classipt qureviously takerby
diseases such as syphilis, Hi¥/believed to have started in Africapread to Haiti, thethe

United States anthenEurope. She argues:

Africans who detect racist stereotypes in much of the speculation about the
geographial origin of AIDS are not wrong (Nor are they wrong in thinking that
depictions of Africa as the cradle of AIDS must feed-&fitican prejudices in Europe

and Asia.) The subliminalonnection made to notions about a primitive past and the
many hypothesethat have been fielded about possible transmission from animals (a
disease of green monkeys? African swine fever?) cannot help but activate a familiar

set of stereotypes about aniityg sexual license, and blacks.
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RDawson6 Copi ng with a dual catmegtipdaté 36 (2007) 172 Aids Tr

D Crimp, AIDS: Cultural Anaylsis/Cultal Activism (MIT Press 1988) 3; Susan SontAfDS and Its Metaphors

(Penguin 1989)N Schi | | er , S Crystal and D Lewell en, 6Ri sky Busi
Gr ou p s 0 (Y0ySectldStiend & Medicine 1337;lkeberman Boundaries of Contagion: How Ethnic Politics

Have Shaped @&ernment Responses to AlP8inceton University Press 2009).

N Schiller, S Crystal and D Lewel IferAl DSRIRS ksyk B3 iurpesss :( 1 BH
Social Science & Medicine 1337

ibid.

S Gilman, Disease and Repsentation: Images of llinesoMm Madness to AID&ornell University Pres$998).
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Social Science & Medicine 1337.
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This idea of certain marginalised ralcor cultural groups being in some way responsible for
HIV invariably leads to greater levels of stigma and discrimination against the members of such
groups. ThusAfrican partigpants felt that being HIV positive merely contributed to and
reinforced tleir position as outsiders in the UK. They also felt that certain sectors of the UK
media portrayed immigrants as diseased, scrounging individuals with little of ecoveloéc

to offer the UK. R noted:

[Flor the general public, HIV is something that happ&vay over there, you know.
So, bringing it up close and personal, to
things about iembodyyoutselfdo[mdt wa vVt atna Al DS, vy
diseased,yaur e fil thy, youdbre about to die.

R, 38year old, Heterosexual man born in Africa

Later in the interviewhe same participant commented:

Becauseas a black African man, you feel like an outsider... And when yoe ha
newspapers like the Sun for instance talking about tlees@gners, these scroungers,
health tourists and, carrying their diseases to the UK to benefit from tBetNat does
play on your mind.

R, 38 year old, Heterosexual man born in Africa

The stigna against lack Africans is also exacerbated by the forroelonial relationship
between the UK and many African countries which plays a unique role in ascribing a
disadvantageous identity to Afeins within the UK5%0

Mistaken perceptions of the natwkthe virus itself also contributed to stigma for all PLHA.
These were often firmly rooted in the now mistaken perception that the virus is inevitably fatal
and were especially prevalent amongst older participants. Reference was made to thexmanner
which the virus was initially portrayed in the 1980s with itdgeportrayed s.an inevitably fatal

condition:

ltds the baggage, itds the stigma thatods a
wife is the only person who knows of my status. She willetane tell anybody else

I meanwe 6 ve t al ked averridingpicture that we botth havehire our

minds is that television advert from the 1980s with the tombstone comind the o

ground saying, ybwn Rgoaknevo i Al DS s, Rgotu are g

650 Dodds and others, O6Outsider Status: Stigma eanw tdh skIrMémi n e
(Sigma Research 2004).
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I, 40 year old, Heterosexual man who wasn't born in Africa

Not only did participants experience stigma from others, #igyfrequently selstigmatised
and held negative perceptiookthemselves:

And, when you come to the prejudice, | mean | anbpiiy as prejudiced about HIV
as anyone else; the difference is
and see yourself, you know, your esteem and everything. Becauses & bloody
dumbthing to get.

C, 52 year old, Heterosexual maot born in Africa

From a legal perspective, the fact such high levels of stigma continue to persist against PLHA
indicates that the UK is failing to meet its obligations under the CRPArticle 8(1) of the
CRPD provides that :

States Parties undertateeadopt immediate, effective and appropriate measures:

a) To raise awareness throughout society, including at the family level, regarding
persons with disabilities, and to foster respect for the rightslignity of persons with
disabilities;

b) To canbat stereotypes, prejudices and harmful practices relating to persons with

disabilities, including those based on sex and age, in all areas of life;

c) To promote awareness of the capabilities and contiwitiof persons with
disabilities.

Accordingly, there is aduty onStates Partie® improve awareness regardiimglividuals with
disabilities.Whilst there are some measungihin the UK to reduce prejudice and negative
attitudes towards individuals wittisabilities®® it appears sucmeasures have little effet®
Indeed, his matter was specifically raised by the @dmmittee on the Rights of Persons with

Disabilitiesin its inquiryinto the UKunder Aticle 6 of the Optional Protocdk recommended

651

652

653

See section 3.2.5 for discussion of the CRPD.
Forexamples® (5) of the Equality Act 2010 places a duty

who share a relevant protected characteristicendg ons who do not share itbo.

M Bell and L WaddingtongThe Employment Equality Directive and supjimgtpeople with psychosocial disabilities

intheworkplacé ( Eur opean Commi ssion 2016) .
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that t he Wppropriatkneeasesdo combat any negative and discriminatory stereotypes

or prejudice against persons with disabiliies publ i c &nd the media. d

With regard specifically to PLHA it appears that little has been done to raise awaretaesie
negativestereotypes. Ashe UK has been %ain addressingtigma towards PLHAt has been

left to HIV charities to fulfil this taskBy way of example, the Temce Higgins Trustunsthe

0 Posi tisveemmunityi progect where PLHA are employed as speakers to share their
personal storiesn a range of settingsncluding schools, colleges, faittased groups and
community organisatics) with the aim of raising awareness of HIV andipotingresponsible
sexual healtfi®® With regard specifically temploymentthe Trust runsa dNork Positiveé
programme whiclecombines volunteer work experience, coaching, peer support and networking

opportunities to suppoRLHA back to works>¢

Stigma impats significantly upon the lives of PLH®’ Indeed, a study by Denaind others
assessed suicidal tendencies amongst womeg livith HIV and discovered that of 214 women
interviewed, 31% reported suicidal thoughts but no attempts, and 14% reported bgtiighou
and attempt&2® Whilst Croxford and others found that Hpositive men are twice as likely to

commit suicide compared toen inthe general populaticf?

6.2.3 FEAR OF DISCRIMINATION

The fear of possibly being discriminated against was a real concerulifddirals who had not
disclosed theiHIV status to their employer. wanted to work with children but feared the

reactinsof parents to her HIV status:

We | | I think in the future, Il 6d quite |

does bring up #ot of questions in my mind, because you have to have quite a good

654 UN Committee on the Rights of Persons with Disabilitieguiry concerning the United Kingdom of Great Britain and
Northern Ireland carried out by the Committee emdrticle 6 of the Optional Protocol to the Conventiol doc
CRPDI/C/15/R.2/Rev,Para. 114 (h)

655 Terence Hi ggi ns Trust, Midgioss iTrust, v 2017) Vhtta:/fenewsthd.org.yk/6we r e n ¢ e
charity/Resources/Communiprojects/Positive/oices> accessed 4 December 2017.

656 Terence Hi g\Wdrkn Rositivr u6 Ter edn c e Hi g og<http:dvwwitht.argsuk/myhivroud 7 )
rights/Work/WorkPositve> accessed 4 Decemb2017.

657 See section 1.3 for discussion regarding stigmatisation of PLHA.

658 A D e Biuiicidal thoughts of women with HIV infection: Effect of stressors and moderating effects of family céhesion
(1998) 12 (3Yournal of Family Psshology344.

659 SCroXf or d a n dvortality laedrcauses a death in people diagnosed with HIV in the era of highly active

antiretroviral therapy compared with the general population: an analyaisatfonal observational cohért ( 220 1 7 )
(1) LancetPublic Health e35< http://www.thelancet.com/journals/lanpub/article/P1IS22667(16)3002/fulltext>
accessed 4 December 2017.
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relationship with the parents, whether | should telitheor not é And i f you t
would they really want to leave their childreittwsomeone who isllV positive over
someone who isot?

F, 32 year old, Heterosexual Woman not born in Africa

The fear of discriminatiofor some was so acute that one paptcithad failed to disclastheir

status to anyone ali:a

My view is that if my status became known, luhdbe discriminated against by work
if work knew. My neighbours if neighbours kneMy family if the family knew My
friends if my friends knew.

C, 52 year old, Heterosexual man not born in Africa

Others who had failed to disclose their HIV stato their employer or fellow employees had
thought of cover stories in order to deal with potential enquiries frork waifeagues about
their health:

And, if anybody ever sees,yduht akvhmg taahbel
tabl etisOhfi,otrj?®&ntAmd otya@cws, 0Oyou kind of brust
d ways that question, y ofuWeklnlo Whypaéd@h ,fi ar e
taking ant i $hutopgandeswopsking meqrestian. flaughs]

I, 40 year old, Heterosexualan who wasn't born in Africa

In complete contrast, those who had disclosed to their employers did not fpassitglity of

being discriminated against:

| would dare somebody to discriminate me. | really, | would, | would welcome the
opportunty to haul them over the coals.

O, 45 year old, Man who has sex with other men

These individuals were primarily in pessional occupations, they were also white. ftack
Africans, the situation could not have been more differBlack Africans overwhelming did

not disclose due to the possibility of being discriminated against. For them not only was there
the possibity of being discriminated against on the grounds of their HIV status, they also faced
the possibility of being discriminated against becanfSéheir colour and/or nationa}. In
addition, as their colour and nationality wereithraore visibleidentites they were loath to

di scl ose and ma k &histcduledubjecttHdmt arother pdsdible ¢éager of
discrimination. Commestmale by Lsupport this:

151



=13

| know it would be differenf or t he whi tled mp ep Gaeitréaimere s ay ,
will be different.

QuestonYou think ités harder for black HIV po
to white HIV positive people?

Definitely. Definitely. Definitely.

QuestionrAnd what, thereds jminaion, yauthink?xtra | ayer

Yeah, an extra jger of discrimination, exactly.

L, 49 year old, Heterosexual man born in Africa

CAREER CHOICES

Being diagnosed as HIyositive frequently prompted individuals to rethink their life and, in
particular, theichoice of career. Individuals often then went on to alter their employment. Such
changes in career could be made for either positive or negative reasons. In theGabe o
change in employment was for negative reasoasdesire for greater privacy amal avoid
medical examingons connected with employment:

I moved from permanent employment into being -sefiployed. And the big
advantage of t thhave alomgern dommitmentytotbe jotvon 6 r e
not under any obligation to createyasocial links or social networking within the

j o briée other advantage is that you never have to take a medical, because, what
happens with a lot of senior joss you end up having to go for a medical, and when
you take a blood tés h e y 6 rtefindjomti n g

C, 52 year old, Heterosexual man not born in Africa

A common theme was that PLHA often sought employment with companies that they thought
would have god equalityand di ver si t yHIVprendiyan oeder toaavod théd e 6
threat of dscrimination. These organisations were, on the whole, organisations specifically
targeted at PLHA or public sector organisations. There was also evidence of PLHAl\care
thinking about their future career path and altering it. A significant numbertidipants had
chosen to work for charities or service organisations that were targeted towards PLHA.
Throughout the course of the interviews, three factors coulddegtained which explained this
decision. The first was to avoid the prospect of beisgrihinated against atme grounds of

HIV, thus when Svas asked whether she worried about being discriminated against at work in
the futue, her response was as fol
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Yeah, definitely. After Easter when

provider], andhat kind of makes me go, dtdwvely! [laughs] Because obvioudlyh at 6 s

going to be great. But yeah, I think if | was being employed somewheré eiseld
worry about it, frankly.

S, 33 year old, Heterosexual Woman not born in Africa

The second reason was that some quite simply wamiask their HIV as an assetd®scribed

how he decided to apply for a job in the HIV sectdem$eeing positizss advertised:

And, obviously, my HIV status at that point was, [laughs] was part a&myn terms

of the programme, you know, it was, it was, to my eyes, the best qualification that |

had. And | liked that. That, all those sort of clichés, life gives kemons, make

| emonade; émy r seawaslimimgevthHY/f expert

O, 45 year oldMan who has sex with other men

Finally, there was a desire telp others in the same position:

It was, the difference was, is that | was doing something | ntassely passionate

about, and that every day | would, | would be working with somebloaitywould be

incredibly grateful for my experience, and for the fact that, they could identify with
what | had been through, that they could understand that, andahleltake hope that

actually they were gointp be OK after it.
O, 45 year old, Man whbas sex with other men

It is important to note though that a key theme that emerged for many individuals was that HIV
had limited their employment opportunities. HINmited not only opportunities during

employment but, in some instances, entire caradrspO had initially wanted to be an actor

but reevaluated his positioafter receiving his diagnosis:

The big concern for me while | was doing the drama coursewtes do | do in terms

of acting, how many out HIV positive actors dhere?...What do | do about that?

What should | do if 1 86m in a scene
no transmission risk, but what, what about, how would somefeslythinking that
that 6 s t howwauld they dealavithdhat®

O, 45 year old, Man who has sex with other men

Having a career | imited by HIV made aand

led to feelings of anger. blad previoust worked in a variety of international countries teaching

English as a foreign language. She had started at the lowest rung of her profession and described

the sacrifices she had made to succeed in her chosen field. Throughout the coumse of h
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6.4

6.4.1

interview t became apparent that she loved both her career and international travel. She was
however forced to abandon both when she discowbedshehad beeriagnosed with HIV:

| 6ve, you know, over the yelydiffcultipérieds ki nd o
when | 6ve got very, very angry about havi
career that I | oved. é froma mentalehé&akthnpoinnef a | ot
view.

U, 46 year old, Heterosexual Woman not born in sfri

A common heme in relation to HIV affecting the employment opportunities of PLHA was the
entry restrictions imposed by some counttipen PLHA. By way of exampl& had firm plans

to work in the United States. The employment he was planning to ukeleequired hin to
undertake additional study and an examination before he would be allowed entry into the

profession in the United States. He learned of his diagnosiaffastpassing this examination:

But | had worked so hard for it, because | wagplagtogotd¢ he USéSo 2007, |
after Christmas, which was when US yaiot the
getaHl V positive r es utnissibletdtletUdited States. you ar e

D, 41 year old, Heterosexual man born in Africa

Whilst T discountedpplying for a position in Singapore because of their entry restrictions

A friend recommended a job to me in Sing
possibility, but Singapore doesndét all ow g

[laughs] So,lwald n 6t even apply for that job.
T, 50 year old, Man who has sex with other men

EXPERIENCES IN EMPLOYMENT

Participants had varying experiences in relation to disclosure of their HIV status. A number had
disclosed their status to their emydos, whilst dhers viewed their status as an inherently
private matter and chose not to disclose. In addition, some participants had experienced acts of

discrimination whilst in employment. These matter now be explored further.
DISCLOSURE OF HIV STATUS

In comron with other individuals with hidden disabilities, disclosure presents a predicament
for PLHA. By way d comparison, Engel and Mungeandertook sixty interviews with two

distinct groups of individuals with disabilities imd@r to ascertain the effect ththe passage of
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