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ABSTRACT

There is a child trafficking problem in football which exists beneath public awareness. The
problem involves African minors being transported to foreign countries by unscrupulous
intermediaries who either abandon them to fend for themselves or control their mobility for
the explicit purpose of exploitation. Child trafficking in football occurs within a football
environment that benefits from the increased commodification of children, but football does
not provide the requisite protections to prevent the African minors from being trafficked and
exploited within the sport. Though football trafficking is a subset of the wider child
trafficking issue, particular consideration must be given to the specificity of sport and the
unique incentives which football provides to both the perpetrators and potential victims of

the crime.

This research aims to understand the key factors which leads to football trafficking, to
evaluate the efficacy of FIFA’s anti-trafficking policy responses, and to propose
recommendations which improve the performance of FIFA’s regulations and offer better
safeguards to the African minors. The study uses an interdisciplinary research method, by
combining the legal doctrinal and socio-legal approaches to better analyse the core drivers
of football trafficking, and to offer solutions which are tailored to the circumstances of the

at-risk child players.

Moreover, by examining the problem through the theoretical lens of regulatory theory, the
analysis uncovers that there are several social, systemic, and structural factors in and around
football’s regulatory environment which have undermined the performance of FIFA’s anti-
trafficking policies. The study concludes that FIFA’s regulatory shortfalls can be remedied
by adopting procedures aligned with effective regulation, applying a child-centred approach
to further anti-trafficking policies, and introducing practices which can tackle some of the
fundamental vulnerabilities of the African minors. When combined, these measures could

lead to a reduction in the prevalence of football trafficking.
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Chapter 1 - INTRODUCTION

The issue of the human trafficking of African minors within football is belatedly gaining
recognition in both academic and non-academic circles. Talented children are recruited by
football agents as a means of making profit by selling them to bigger European football clubs.
This problem has existed for a sufficient period of time that it can no longer be referred to
as “a new form of labour exploitation”,! as was noted by the Special Rapporteur on the Sale
of Children, Child Prostitution, and Child Pornography, during her visit to Belgium in 1998.2
In the years gone by, the legal responses to the growing instances of the crime have remained
slow and largely ineffective, thus continuing to place African minors at risk of exploitation.
Though this thesis focuses on the increased risks to African minors specifically, it is
acknowledged that football trafficking exists beyond Africa and has occurred in parts of
South America and Asia over the years. It is argued that these occurrences are indicative of
football being a global sport that is by far the most watched and followed sport in the world.®
Thus, in turning attention back to the African minors, it is significant that football also has a
good (recent) history of showcasing players from Africa.* For example, in the English
Premier League, the most watched league in the world,® the award for the highest goal scorer
in the 2018/19 football season was shared by 3 players, Mohamed Salah (Egypt), Pierre-
Emerick Aubameyang (Gabon), and Sadio Mané (Senegal).® With the common factor

between these players being their African heritage/nationalities.

The images of the players holding up their respective golden boot awards was broadcast
around the world, and this undoubtedly motivated aspiring African footballers to dream

about equally succeeding at top European football clubs. Considering football is sold to the

1 Scarpa, Silvia. "Child trafficking: International instruments to protect the most vulnerable victims." Family Court
Review 44, no. 3 (2006): 429-447. p/432

2 United Nations, Economic and Social Council, Commission on Human Rights, Rights of the Child: Report of the Special
Rapporteur on the Sale of Children, Child Prostitution and Child Pornography, Ms. Ofelia Calcetas-Santos—Addendum—
Report on the Mission of the Special Rapporteur to Belgium and the Netherlands on the issue of Commercial Sexual
Exploitation of Children, 56th Sess., Agenda Item 13, at 4-5, 88 14— 16, U.N. Doc. E/CN.4/2000/73/Add.1 (1999).

8 Sawe, Benjamin, “The Most Popular Sports in the World> (WorldAtlas, April 2018)
<https://www.worldatlas.com/articles/what-are-the-most-popular-sports-in-the-world.htmlI> accessed 11/06/2020

4 Okpara, Christian, “Why African players are dominating European leagues” (The Guardian, May 2019)
<https://quardian.ng/sport/why-african-players-are-dominating-european-leagues/> accessed 11/06/2020

5 Premier League, “Entertaining Audiences” <https://www.premierleague.com/this-is-pl/the-
fans/6864897%articleld=686489#:~:text=The%20Premier%20L eague%20is%20the,90%20minutes%200f%20unpredictabl
e%20action.> accessed 11/06/2020

6 Goal, “Premier League top scorers 2018-19: Salah, Mane & Aubameyang share Golden Boot” (Goal, May 2019)
<https://www.goal.com/en/news/premier-league-top-scorers-2018-19-salah-mane-
aubameyang/luwar9gb81cdtlflhxsvjtdngv> accessed 11/06/2020
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https://www.premierleague.com/this-is-pl/the-fans/686489?articleId=686489#:~:text=The%20Premier%20League%20is%20the,90%20minutes%20of%20unpredictable%20action.
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https://www.premierleague.com/this-is-pl/the-fans/686489?articleId=686489#:~:text=The%20Premier%20League%20is%20the,90%20minutes%20of%20unpredictable%20action.
https://www.goal.com/en/news/premier-league-top-scorers-2018-19-salah-mane-aubameyang/1uwar9gb81cdt1f1hxsvjtdngv
https://www.goal.com/en/news/premier-league-top-scorers-2018-19-salah-mane-aubameyang/1uwar9gb81cdt1f1hxsvjtdngv

public as a sport for every and anyone,’ there are consequently limited mental barriers
regarding the possibilities of becoming a professional player abroad. However, unfortunately
for the aspiring players, the practical barriers to entering professional football at the top level
are high, and the images representing the success of the few African players outshines the
failures of the vast majority who have had similar dreams.® The overriding situation indicates
that only one in thousands of aspiring players will realise anything resembling their sporting
aspirations in Europe.® Yet, notwithstanding the apparent myriad of obstacles in the way of
their success, the aspirations of the African players largely remain undeterred. The players
persist in the pursuit of a footballing career abroad because they see football as a means of
escaping some of the intrinsic socio-economic and developmental issues they face in their

home countries.

The eagerness to escape can be aligned with the migratory disposition of the African minors,
and their decision is often supported by their parents, and the sporting and football
environment which benefits from the commodification of child participants. On the one hand,
in sport, the livelihoods of many adults (parents, coaches, and trainers) depend on children
and the performances of the children in sports competitions.'° These pressures could bring
about instances of child labour and exploitation, as several forms of maltreatment are known
to take place when children are over-trained and abused in the name of improving their
sporting performance.* Whereas, on the other hand, and in football specifically, the abuse
of child players generally leads to the sale of such players to foreign clubs, as the players are
viewed as potential sources of revenue.!2 This creates an incentive for persons looking to
benefit from the profits involved in selling a young player abroad. Thus, unscrupulous
intermediaries are able to leverage the eagerness of the child players who want to escape, by
promising them a professional contract at a major European club, before requesting a

facilitative fee for the trip to be made possible.r® Though the players’ families consider the

TFIFA, ‘Our Strategy’ (Explore FIFA, 13 October 2016) <https://www.fifa.com/about-fifa/who-we-are/explore-fifa.ntml>
accessed on 03/10/2019. And see UEFA, “#EqualGame — Football is open to everyone” (December 2018)
<https://www.uefa.com/insideuefa/social-responsibility/news/newsid=2587064.html> accessed on 09/01/2020

8 Ungruhe, Christian. "Mobilities at play: the local embedding of transnational connections in West African football
migration." The International Journal of the History of Sport 33, no. 15 (2016): 1767-1785. p/1776

9 McGee, Darragh. "Displacing childhood: Labour exploitation and child trafficking in sport.” In Labour Migration, Human
Trafficking and Multinational Corporations: The Commodification of Illicit Flows, (Routledge, 2012) pp. 71-90. p/73

10 Weber, Romana. "Protection of children in competitive sport: Some critical questions for London 2012." International
Review for the Sociology of Sport 44, no. 1 (2009): 55-69. p/64

1 1bid. p/61

12 Darby, Paul. "Moving players, traversing perspectives: Global value chains, production networks and Ghanaian football
labour migration." Geoforum 50 (2013): 43-53. p/49

13 pete Pattison, ‘Football’s broken dreams: The African teenagers sold a Premier League lie’ The Guardian (London, 16
May 2018) <https://www.theguardian.com/global-development/2018/may/16/football-broken-dreams-african-teenagers-
sold-premier-league-lie-nepal> accessed on 19 November 2018
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fee to be a small price to pay to be a successful professional footballer in Europe,* the
transaction often triggers a series of events culminating in the minor being trafficked and

either abandoned or exploited in the foreign country.®

The International Labour Office (ILO) reported that of the 40 million victims of modern
slavery in 2016, 1 in 4 were children.!® Of this number, there are reportedly 15,000 African
football minors who are trafficked and exploited every year by unscrupulous persons using
false pretences and deceptive practices.’’ In some cases, the African minors are taken to a
European country for trials but are subsequently abandoned when they are unable to secure
a professional football contract.!® In other situations, upon arriving in Europe, the players
are made to train and play football for long hours without being paid for their work.'® These
instances illustrate that the vulnerabilities of the African boys and their eagerness to escape
puts them at a significant risk of trafficking and exploitation, irrespective of the laws and
regulations introduced to prevent such practices from taking place. This thesis focuses on
the conditions faced by the young males because the current football landscape does not
have a similarly burgeoning market for young foreign female talent. However, with growing
calls for gender equality and bridging the pay gap in female football,?° young girls may soon
be subjected to the same adverse treatment as the young boys.?

Much of the recent commentary on trafficking refers to trafficked persons as “survivors”, as
this gives the power back to the individual.?? Yet, in this thesis, the trafficked boys are
referred to as victims of football trafficking because their power and autonomy is arguably

never returned to them. To explain, the trafficked African minors are found in precarious

¥4 Esson, James. “l10-step guide to football trafficking” (Loughborough News Blog, 2015)
<http://blog.lboro.ac.uk/news/politics/10-step-guide-to-football-trafficking/5/> accessed on 1 June 2016

15 Poli, Raffaele, “The migrations of African football players to Europe: human trafficking and neo-colonialism in question”
(2010) Football for Development, Vienna, Awustria.
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situations such as homelessness, slavery, child prostitution, and they are sometimes forced
to engage in criminal activities to repay their “debt”2 for passage into the foreign country.?*
However, upon detection, the African minors are treated as irregular migrants or criminals,
rather than as the victims of this human rights violation. This results in them being stripped
of any power or status applicable to their circumstances as victims, often resulting in them
being returned home to face the same conditions that prompted their being trafficked in the
first instance.?® Hence, the African boys cannot be termed as “survivors” of human

trafficking, as they are barely even treated as “victims”.

The occurrence of football trafficking persists despite FIFA’s regulations imposing
significant restrictions on the international transfer of minors.?® Mala fide intermediaries,
football academies, and football clubs, all continue to find loopholes within FIFA’s rules to
traffic, transfer, and exploit young African boys to the more lucrative leagues in Europe.?’
The football trafficking situation is furthered by the lowly stature of West African football
within the global game, where there is a limited range of revenue streams for the teams, so
children are increasingly seen as vital assets that can be groomed and sold for profit. As
Esson succinctly explained, “the structural logic of a football industry that promotes
movement as a prerequisite to financial success merges with the migratory disposition in
West Africa, and it is in this context that exploitative and irregular migratory practices are

able to occur.”®

The growing prominence of irregular migration and the football trafficking phenomenon
suggests that there may be a gap between what the relevant laws are “on paper”, and how
the laws are being interpreted and applied in practice. To examine this disparity, the thesis
adopts a socio-legal approach which involves understanding a specific social situation by
considering the relationship between the situation and the laws which directly apply to it.?°

Thus, the thesis will explore football trafficking by putting into perspective the relationship

23 Zimmerman, C. and M. B. Schenker, “Human trafficking for forced labour and occupational health” (2014) Occup
Environ Med 71(12) 807. p. 807

24 Esson, James, “Better Off at Home? Rethinking Responses to Trafficked West African Footballers in Europe”, (2015)
Journal of Ethnic and Migration Studies 512. p/519

25 Lishorg, Anders, Sine Plambech, "Going Backs Moving On: A synthesis report of the trends and experiences of returned
trafficking victims in Thailand and the Philippines” ILO, Bangkok, 2009. Cited in Paasche, Erlend, May-Len Skilbrei, and
Sine Plambech. "Vulnerable Here or There? Examining the vulnerability of victims of human trafficking before and after
return.” Anti-trafficking review (2018): 34-51. p/35

% FIFA, ‘Regulations on the Status and Transfer of Players’ (2020) Article 19 & 19bis

2" FIFPro, “FIFPRO AND FIFA IMPROVE PROTECTION OF MINORS” (28 January 2015)
<https://www.fifpro.org/news/fifpro-and-fifa-improve-protection-of-minors/en/> accessed on 11 May 2017

28 Esson, James. "Playing the victim? Human trafficking, African youth, and geographies of structural
inequality." Population, Space and Place (2020): 2309. p/6

29 Schiff, David N. "Socio-legal theory: social structure and law." (1976) The Modern Law Review 39, no. 3: 287-310.
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between the relevant anti-trafficking laws (at FIFA and international law levels) and the
social situation to which the laws are ordinarily supposed to apply (i.e., the prevention of
child trafficking). A socio-legal approach will enable the thesis to highlight the role the
relevant laws have played in the creation, maintenance, and/or changes, to the social

circumstances of the at-risk minors.2°

The following analysis of anti-trafficking laws is aimed at demonstrating that football
trafficking is a poorly understood phenomenon. Despite it being a subset of the broader child
trafficking issue, football trafficking, in particular, has been under-examined. This lack of
an in-depth understanding has significantly limited the efficacy of FIFA’s regulatory
responses to its occurrence. As it is commonly noted that effective regulations cannot be
formed when the regulator does not understand the full extent of the problem being regulated
against. The thesis argues that FIFA’s current anti-trafficking regulations have been
modelled on incomplete information, and this has been to the detriment of the African (and
other foreign) minors involved with the sport. Thus, obtaining an understanding of the full
extent of the football trafficking problem is pertinent for FIFA to be able to develop effective

anti-trafficking policies in the long-term.

1.1 GAPSIN THE LITERATURE

There are several gaps in the policies and research on football trafficking which this thesis
looks to bridge.

At an international law level, there are instruments which should limit the occurrence of
trafficking, such as the UN Convention against Transnational Organised Crime (UNTOC),!
the UN Convention on the Rights of the Child,*? and the UN Sustainable Development Goals,
which aims to eradicate forced labour and human trafficking.®® Despite the strength and
global applicability of these instruments, there are two core limitations to their usefulness
within the context of football trafficking. First, these regulations do not explicitly deal with
the specificity of sport, instead, they view the occurrence of trafficking through the prism of
human rights, immigration, or criminality. The anti-trafficking regulations therefore do not
account for the unique incentives and rewards (pull factors) which football offers to the

aspiring African minors. These incentives consequently amplify the vulnerabilities and

30 1bid.

31 United Nations Office on Drugs and Crime, “United Nations Convention against Transnational Organized Crime and
The Protocols Thereto” of 25 December 2003

32 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty Series,
vol.1577. (1999) The Preamble.

% United Nations, “The Sustainable Development Agenda: 17 Goals to Transform Our World”
<https://www.un.org/sustainabledevelopment/development-agenda/> accessed 20/11/2019
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inherent factors pushing the African minors into the hands of unscrupulous persons. Second,
the applicability of international law in this sporting context is hindered by the insularity of
FIFA and football’s regulatory environment. FIFA, the global regulator of the sport, is a
unique self-regulatory organisation which does not openly welcome external interference in
football matters. FIFA has its own internal legal mechanisms and determines how all matters
related to the sport are to be resolved, thus limiting the use of wider regulatory instruments
for tackling this football related problem.

There have been several gaps in FIFA’s regulatory responses to football trafficking.
Instruments such as its current ban on the international transfer of minors (ITMs), shows a
lack of understanding of football trafficking and the root causes leading to its occurrence.
For example, FIFA’s ban does not account for the peculiarity of the push and pull factors
faced by the aspiring African players. FIFA’s regulations and the practices fostered within
football has incentivised the intense recruitment of foreign child players, and has created
loopholes which unscrupulous persons and teams have been able to use to traffic and exploit
players, both within and beneath FIFA’s radar. FIFA believed that the ban on ITMs would
protect minors from the adverse human rights risks related to trafficking, but in practice, the
ban has pushed minors into positions of heightened vulnerability in their quest to go abroad
and attain professional playing contracts. Considering the significant supply of willing
African football talent looking to leave, FIFA’s regulatory responses has neither created a
model to quell their football related migratory disposition, nor has FIFA introduced policies
to significantly deter the foreign clubs from demanding the “cheap” labour which the African
players are eager to provide. FIFA created a global football transfer market which makes it
possible for players to be signed on a transnational basis, but FIFA’s policies have been
unable to offer the requisite protections for some football minors. This lack of protection
continues to occur whilst the sport benefits from the commaodification of child players, and
the constant development of “cheap” football labour into profitable assets.

At an academic level, sociologists Esson®* and Darby® have explored football trafficking in
depth. And from a legal standpoint, Drywood considered the role the EU could play in

correcting this human rights issue in sport.®® Yilmaz and others proposed that FIFA’s anti-

34 Esson, James. "Better off at home? Rethinking responses to trafficked West African footballers in Europe." Journal of
Ethnic and Migration Studies 41, no. 3 (2015): 512-530.

35 Darby, Paul, Gerard Akindes, and Matthew Kirwin. "Football academies and the migration of African foothall labor to
Europe." Journal of Sport and Social Issues 31, no. 2 (2007): 143-161.

3 Drywood, Eleanor. "“When we buy a young boy...”: Migrant Footballers, Children’s Rights and the Case for EU
Intervention." Stalford, Helen and lusmen, Ingi (eds.) (2015): 191-220.
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trafficking policies have not been formed in the best interests of the child.®” Najarian
provided a range of regulatory recommendations which FIFA could adopt to offer better
protections to the at-risk minors.*® Of the academic discourse on football trafficking, this
thesis fills a gap by combining the use of the socio-legal research method, and the theoretical
lens of “regulatory theory”, to conduct a thorough analysis of the problem and propose
tailored solutions.

1.2 RESEARCH QUESTIONS

The gaps in the literature led to the following research questions:
1. What are the key factors leading to the trafficking and exploitation of African
minors?
2. Are current regulatory responses to the problem adequate?
3. How could an alternate regulatory framework succeed in limiting football
trafficking?

1.3 RESEARCH AiMS AND OBJECTIVES

With the research questions in mind, the thesis aims to achieve the following core objectives:

1. To understand the football trafficking problem and the factors that have contributed
to its prominence from the perspective of FIFA, the football teams, and the African
minors.

2. To locate FIFA’s position within football’s regulatory space, and to highlight the
organisation’s legal authority over all matters related to the sport.

3. To evaluate the legal and regulatory context of FIFA’s anti-trafficking laws, and to
uncover the systemic, structural, and social factors affecting the performance of its
policies in practice.

4. To understand when regulatory failure occurs, and what remedies are available for
correcting such failures.

5. To propose essential amendments to FIFA that will enable the organisation to
produce more effective anti-trafficking policies that can prevent football trafficking

and safeguard the African minors from exploitation.

37 Yilmaz, Serhat, James Esson, Paul Darby, Eleanor Drywood, and Carolynne Mason. "Children’s rights and the
regulations on the transfer of young players in football." International Review for the Sociology of Sport 55, no. 1 (2020):
115-124.

38 Najarian, Alex C. "The Lost Boys: FIFA's Insufficient Efforts to Stop Trafficking of Youth Footballers." Sports Law.
J. 22 (2015): 151.
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6. Torecommend a nuanced alternate regulatory model, able to curb football trafficking
by limiting some of the core vulnerabilities of the African minors.

1.4 RESEARCH DESIGN

A model framework for this type of social and regulatory research was developed by Crotty>®
and refined by Losoncz.*® The framework proposes that researchers address three questions
which would guide the analysis and aid the development of a coherent and consistent

research design. These are:

1. What is my theoretical perspective? That is, in my view, what theoretical
rationale would capture effectively the interplay between actors, events and

mechanisms?
2. What is my overarching research strategy or methodology?

3. What methods or tools will I use for my data collection?*!

1.4.1 Theoretical Perspective

This thesis adopts the use of regulatory theory as the chosen theoretical perspective. Through
this lens, the evaluation of FIFA and the football trafficking problem will be able to go
beyond traditional legal tools and mechanisms.*? In addition, the study will benefit from the
interdisciplinary and flexible nature of the chosen theory, as the ensuing analysis will
account for the specific context of sport. This capacity of the theory stems from the fact that
much of what is commonly referred to as “sports law” coincides with regulation and
regulatory theory. Therefore, regulatory theory is significant for the analysis of the specific
factors contributing to football trafficking. The theory will aid the exploration of FIFA’s
anti-trafficking policies and the examination of FIFA’s position in football’s regulatory
space. Then, the theory will be used in a diagnostic capacity to evaluate the performance of
FIFA’s anti-trafficking policies. Finally, the theory is adopted as a remedial tool to apply
social, political, and economic pressures on FIFA to remedy the performance and failure of
its anti-trafficking regulations.*®

39 Crotty, Michael. The foundations of social research: Meaning and perspective in the research process. Sage, 1998.

40 Losoncz, Ibolya. "Methodological approaches and considerations in regulatory research." Regulatory Theory:
Foundations and Applications (2017): 77. p/80

41 Ibid.

42 Charlesworth, Hilary. "A regulatory perspective on the international human rights system." Regulatory theory (2017):
357. p/368

43 Charlesworth, Hilary. "A regulatory perspective on the international human rights system." Regulatory theory (2017):
357. p/361
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1.42 Methodology
The methodology for this project is primarily legal doctrinal, with a significant socio-legal

dimension that enables the further analysis of the relevant anti-trafficking policies in context.
Within the law discipline, the legal doctrinal methodology is the most accepted due to the
distinctive element it brings to legal research.** The methodology consists of deriving
arguments from authoritative sources and presenting the law as a coherent set of principles
and rules.* Conversely, the socio-legal methodology allows the research to provide new
perspectives on the law, in a manner that complements the doctrinal research and contributes
to law’s critical awareness of itself.*® The socio-legal dimension allows for the incorporation
of key analysis from other academic disciplines into legal research, in order to offer
innovative solutions for tackling a problem.*’ For example, by using the socio-legal
approach, the research will be able to examine the social factors underlying the effectiveness
of FIFA’s anti-trafficking regulations.“® Such an examination will consider the “social
origins, social conditions of existence, and social consequences”*® of FIFA’s policies, to

determine how its rules are being implemented in the real world.

This type of legal research that combines the legal doctrinal and the socio-legal research
methodologies often benefits from the insight drawn from consulting varied but relevant
intellectual sources. *® The combined methodologies allows this analysis to be more
balanced, ®! and able to transcend the limitations of the individual approaches.® The
overriding positive of the combination is that this research will be able to propose quality
solutions and regulatory recommendations which are informed by the factors that undermine
the performance of FIFA’s anti-trafficking policies.

4 Hutchinson, Terry, and Nigel Duncan, “Defining and Describing What We Do: Doctrinal Legal Research” (2012) 17
Deakin Law Review 83, p/102

45 Hutchinson, Terry, “Doctrinal research: researching the jury”. In Watkins, D. & Burton, M. (Eds.) Research Methods in
Law. (Routledge, UK. 2013), pp. 7-33. p/10

46 Jessica Guth and Chris Ashford, ‘The Legal Education and Training Review: regulating socio-legal and liberal legal
education?’ (2014) 48 The Law Teacher 5, p/14

47 Cotterrell, Roger, "Subverting orthodoxy, making law central: a view of sociolegal studies" (2002) Journal of Law and
Society 29, no. 4: 632-644. p/634

48 Argyrou, Aikaterini. "Making the case for case studies in empirical legal research." Utrecht L. Rev.13 (2017): 95. p/97
49 Siems, Mathias M, and Daithi Mac Sithigh. “Mapping legal research.” (2012) The Cambridge Law Journal 71, no. 3:
651-676. p/655

50 Cotterrell, Roger, "Subverting orthodoxy, making law central: a view of sociolegal studies" (2002) Journal of Law and
Society 29, no. 4: 632-644, p/635

51 Banakar, Reza and Travers, Max, Theory and Method in Socio-Legal Research (Oxford: Bloomshury Publishing; 2005),
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1.5 RESEARCH METHOD AND STRATEGY

1.5.1 Research Question 1 — Literature Review

To answer the first research question and determine the key factors leading to the trafficking
and exploitation of African minors, this thesis will illustrate a comprehensive literature
review of the academic discourse pertaining to the trafficking of persons, the continued
emigration of talented personnel from Africa, and the regulatory environment surrounding
football. However, it should be noted that the data (both qualitative and quantitative) on
trafficking is generally sketchy, so many of the sources relied upon when discussing this
phenomenon are perhaps more anecdotal than academically robust. To compensate for this,
the thesis will draw from a wide range of sources, disciplines, and documents,® as relevant
to the occurrence of football trafficking. The research method involves using sources such
as case law, FIFA regulations, UN reports, journal articles (both law and non-law), sports
law textbooks, relevant websites, and media reports. This research method coincides with
the expectation that doctrinal researchers are to conduct an in-depth literature review,** in

order to have a structured reasoning of the available literature.>®
The following chapters will provide an answer to the first research question:

2. The Trafficking of Persons: understanding human trafficking and discussing
relevant anti-trafficking laws at an international law level; and analysing football
trafficking, explaining how it occurs, and identifying the factors that have contributed
to the growth of the problem in the sport.

3. The Migration of the African Labour Force: considering the impact of labour
migration on Africa and the migratory disposition of the African football minors.

4. Regulation, Regulatory Space and FIFA’s Anti-Trafficking Policies: exploring
the importance of regulation in understanding FIFA’s regulatory structure and
strategies; analysing FIFA’s role as the global regulator of football; and discussing

FIFA’s anti-trafficking regulatory responses.

1.5.2 Research Question 2 — Analysis of Requlatory Responses

To answer the second research question and determine the adequacy of FIFA’s anti-
trafficking policies, regulatory theory is used as a diagnostic tool in combination with the

53 Argyrou, Aikaterini. "Making the case for case studies in empirical legal research." (2017) Utrecht L. Rev.13, 95. p/109
54 Hutchinson, Terry, and Nigel Duncan, “Defining and Describing What We Do: Doctrinal Legal Research” (2012) 17
Deakin Law Review 83. p/113

%5 Fourie, Andria Naudé. "Expounding the Place of Legal Doctrinal Methods in Legal-Interdisciplinary Research."
(2015) Erasmus L. Rev. 8: 95. p/96
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socio-legal approach. Regulatory theory will help to provide a critical insight into the
conditions and consequences of FIFA’s anti-trafficking policies,®® by highlighting the
structural, systemic, and social factors which have affected its policy performance thus far.>’
To conduct this diagnosis a list of amenable benchmarks, which are based on the “general
currency” areas of regulation, are going to be used.® The benchmarks offer a means of
assessing how regulation should work,* such as by ascertaining: the policy objectives; the
aspect of regulation; the assessed party; and the decentred regulatory regime. With the socio-
legal approach, the evaluation of FIFA’s policies will address issues that neither a legal
doctrinal,® nor a strict social science methodology, would be able to address individually.5*
Through this research method, the thesis will determine the true impact of FIFA’s anti-
trafficking rules,® and will highlight the gaps between the operation of the policies in theory,

and that which occurs in practice.®

The analysis will draw on existing empirical football trafficking sources of data.®* For
example, Esson, a leading academic in the field, has undergone substantial empirical
fieldwork with African football minors in Ghana (conducting 211 informal interviews)® and
France (interviewing Guinean, Ivorian, and Cameroonian minors who had been involved in
irregular football migration),% to identify the full extent of the football trafficking problem
first-hand. Esson’s findings will inform the examination of the social factors negatively
impacting the performance of FIFA’s anti-trafficking policies. Additionally, the thesis will
expand on other systemic and structural factors to illustrate how these contribute to the

ineffective performance of FIFA’s anti-trafficking policies.

The analysis will be conducted through the following chapters:

5. Evaluating the performance of FIFA’s policies in attaining its policy objectives.

% Siems, Mathias M, and Daithi Mac Sithigh. “Mapping legal research.” (2012) The Cambridge Law Journal 71, no. 3:
651-676. p/655
57 Argyrou, Aikaterini. "Making the case for case studies in empirical legal research.” (2017) Utrecht L. Rev.13: 95. p/97
58 Baldwin, Robert, Martin Cave, and Martin Lodge. Understanding regulation: theory, strategy, and practice. Oxford
University Press on Demand, 2012. p/35
59 Prosser, Tony, The regulatory enterprise: Government, regulation, and legitimacy (OUP Oxford, 2010). p/3
60 Banakar, Reza. "Reflections on the Methodological Issues of the Sociology of Law." Journal of Law and Society 27, no.
2 (2000): 273-295. p/274. Cited in Argyrou, Aikaterini. "Making the case for case studies in empirical legal research."
(2017) Utrecht L. Rev.13: 95. p/96
61 Banakar, Reza and Travers, Max, Theory and Method in Socio-Legal Research (Oxford: Bloomsbury Publishing; 2005)
p/25
62 Jessica Guth and Chris Ashford, ‘The Legal Education and Training Review: regulating socio-legal and liberal legal
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8 Drahos, Peter, and Martin Krygier. "Regulation, institutions and networks." (2017) Regulatory Theory: Foundations and
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64 Banakar, Reza and Max Travers, Theory, and method in socio-legal research (Bloomsbury Publishing, 2005) 25
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6. Evaluating FIFA’s regulations - Aspects and Assessed Party: examining the
social and systemic factors which impinge upon the effectiveness of ‘aspects’ of
FIFA’s anti-trafficking policies. Also, discussing FIFA as the ‘assessed party’ to
determine the structural factors preventing optimal regulatory performance.

7. Evaluating FIFA as a decentred body/non-state regulator, to understand the
common regulatory problems such bodies face, and to explain how an organisation’s
set up can influence the performance of its policies.

8. FIFA’s regulatory failure? — exploring the circumstances around failing
regulations and drawing inferences with the performance of FIFA’s anti-trafficking

policies.

1.5.3 Research Question 3 — Proposed Solutions

To address the third research question and justify how the proposed alternate regulatory
framework could succeed in limiting football trafficking, regulatory theory is deployed in a
remedial capacity. The discussions will expand on the findings from the evaluation of
FIFA’s laws, to propose remedies for countering regulatory failure, and to propose adequate
regulatory recommendations to FIFA. Hutchinson argued that “good quality doctrinal
research goes well beyond description, analysis, and critique, and invariably suggests ways
the law could be amended, or [...] improved”.®” Hence, the regulatory recommendations and
alternate model being proposed will be informed by the analysis into the internal and external
factors which have affected FIFA’s policy performance. Thereby allowing FIFA to produce

more effective anti-trafficking policies in the future.
The following chapters will discuss the third research question of this thesis:

9. Remedying FIFA’s Regulatory Failure and the performance of its anti-trafficking
policies. Analysing how organisational reform and improved legitimacy and
accountability practices could result in better protection for the at-risk minors.

10. Creating Effective anti-trafficking regulations: Discussing the core facets of
effective regulation and modelling this to the regulatory environment of football and
FIFA, illustrating how the proposed practices could fit the specific circumstances
around football trafficking. In addition, the UNCRC is considered as an important
yardstick to proffer a child-centred regulatory approach to better anti-trafficking

policies, whilst a legal route into professional football is also discussed.

67 Hutchinson, Terry. "The doctrinal method: Incorporating interdisciplinary methods in reforming the law." (2015)
Erasmus L. Rev. 8: 130. p/132
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11. Alternate Regulatory Model for tackling football trafficking. Analysing how the
development of African football, through the adoption of Sport for Development and
Peace programmes, could lead to the eradication of some of the intrinsic factors that

contribute to the occurrence of football trafficking amidst the African minors.

1.6 CONTRIBUTION TO KNOWLEDGE

This research provides a two-fold contribution to the literature on football trafficking: the
theoretical perspective being used to analyse the problem, and the alternate regulatory model
being proposed.

The use of regulatory theory as both a diagnostic and remedial tool has not previously
occurred within football trafficking research. With the area ordinarily being under-
researched and having a limited range of law related academic discourse, this project offers
a significant contribution to the knowledge and understanding of football trafficking from
this legal and regulatory perspective. This perspective views the problem as occurring
beyond the confined prisms of human rights, immigration, or criminality. The diagnostic
application of regulatory theory paves the way for a thorough evaluation of FIFA’s anti-
trafficking laws in a different manner to the pre-existing literature in the field. Moreover, the
examination and assessment of FIFA’s relevant policies provides an in-depth insight into the
internal and external factors which have contributed to the underperformance of FIFA’s anti-
trafficking policies over the years. This level of examination into FIFA’s regulations will
inform future research and policy actions pertaining to football trafficking. Leading to more

tailored and effective regulatory responses to the problem.

The adoption of regulatory theory as a remedial tool allows this research to contribute to the
football trafficking field in three ways: 1) through the proposed remedies to correct FIFA’s
organisational and structural failures, as a means of improving the performance of its anti-
trafficking policies; 2) by offering a comprehensive range of regulatory recommendations to
FIFA that will result in it improving its regulatory practices, and enable it to create more
effective anti-trafficking policies; and 3) by using the socio-legal approach as an underlying
basis to offer regulatory recommendations to FIFA, which are reflective of the social factors

that undermine its policy performance (i.e., the alternate regulatory model being proposed).

The alternate regulatory model represents a contribution to knowledge when considered and
applied as a specific means of curbing football trafficking. It provides a nuanced solution to
the problem that uses the resources, globality, and popularity of football, to counter the
vulnerabilities of the at-risk African minors. By using football to tackle the root causes of
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the problem, it is argued, that the minors would be less likely to enter the precarious football
trafficking related circumstances, thereby limiting the occurrence of the crime in the long-

term.
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Chapter 2 - THE TRAFFICKING OF PERSONS

Prior to discussing football trafficking, it is essential to understand human trafficking on a
general basis and to examine some of the relevant international law instruments related to
trafficking. This is to contextualise football trafficking and explore the peculiarities of its
occurrence as a subset of the wider literature on human trafficking. After which, the steps
involved in football trafficking can be considered, before analysing the factors that

contributed to the initiation of the trafficking problem within the sport.

2.1 DEFINING HUMAN TRAFFICKING

Human trafficking occurs when an individual, by himself or through an intermediary, assists
the illegal entry of another person into a foreign territory. The trafficker subjects the “alien”
to fraudulent practices, violence, threats, or other forms of constraint to take advantage of
the individual’s illegal administrative status.®® In various instances, the trafficker also looks
to profit from the sale of the trafficked individual’s labour or sexual services in the
destination country.®® The prevalence of trafficking is known to be driven by economic gain,
and human trafficking, in particular, is considered to be an especially lucrative trade. This is
because unlike the one-time profits of drug and arms trafficking, a single human trafficking
"investment" generally yields consistent future profits for the traffickers.’® In addition to
these profits, human trafficking has notoriously low risks of detection, apprehension,
prosecution, and penalties for traffickers. In some cases, this is due to insufficient laws
against trafficking in persons in a given region.”* Whilst in other instances, the impunity of
the traffickers can be ascribed to the decidedly "soft" approach adopted by state authorities
when dealing with human traffickers at the prosecution stage.”? Hence, human trafficking
has been described as the “perfect crime”’® because of an apparent absence of criminal

liability.
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For several years, there was no internationally accepted definition of trafficking.”* However,
the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons
(Trafficking Protocol) provided a globally accepted definition for the problem. According
to “The EU Strategy towards the Eradication of Trafficking in Human Beings 2012-2016”,"
the Trafficking Protocol is one of the most prominent international instruments introduced
to abolish human trafficking.”® Hyland explained that the Trafficking Protocol is the first
international instrument to comprehensively define trafficking, and that “the Protocol
reflects the first international consensus on the definition of trafficking, which is the first

step toward a concerted international effort to combat trafficking”.”’

Thus, Article 3 paragraph (a) of the Trafficking Protocol defines trafficking in persons as
the:

Recruitment, transportation, transfer, harbouring or receipt of persons, by means of
threat or the use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or
receiving of payments or benefits to achieve the consent of a person having control
over another person, for the purpose of exploitation.”

It has been contended that the definition is intentionally broad so it can be applied flexibly
to multiple contexts of exploitation.” This empowers the Protocol’s definition to address
other yet-to-be-conceived forms of trafficking and guarantees the instrument’s longevity.°

The trafficking definition has a threefold structure:

1. An ACT, consisting of: Recruitment; transportation; transfer; harbouring or receipt
of persons.

2. By MEANS of: Threat or use of force or other forms of coercion, abduction, fraud,
deception, abuse of power or position of vulnerability, giving or receiving payments

or benefits to achieve consent of a person having control over another. Article 3(b)
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of the Trafficking Protocol states that consent on the part of the victim is irrelevant

if one of the means is used.8!

3. For the PURPOSE of: Exploitation (including, forced labour or services, slavery or
practices similar to slavery, servitude, or the removal of organs, the exploitation of
the prostitution of others, or other forms of sexual exploitation).8?

All three elements must be present for the Trafficking Protocol to become operational.
Therefore, for trafficking to have occurred, there would need to be an ‘act’ through a ‘means’
and with a ‘purpose of exploitation’,% such as when the victims of trafficking are recruited
through the means of deception for exploitative labour. The only exception to this rule is in
the case of minors (under 18 persons), wherein the ‘means’ requirement is waived,®* as
codified in Articles 3(c) of the Trafficking Protocol.® This exception was added to
acknowledge the fact that a child is “unable to consent to certain types of activities”.%®
Consequently, a minor is a victim of trafficking once they have suffered the above ‘act” and
‘purpose’ elements of the Trafficking Protocol. For the child, coercion, deceit, abuse of
power or any other “means” of trafficking does not need to be proven, as is often the case
when dealing with adult victims.®” Thus, this thesis focuses on the trafficking of minors due
to their specific vulnerabilities, and the “ruthless exploitation” trafficked children generally

face, according to UNICEF.8

2.2 INTERNATIONAL LEGAL INSTRUMENTS ON ANTI-TRAFFICKING

International law is an essential tool in the fight against human trafficking, especially

considering the number of regulatory instruments introduced to combat this epidemic.® The
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United Nations (UN), along with other governmental bodies and states recognised the
importance of protecting children from precarious circumstances related to human rights and
trafficking, and have consequently produced several declarations and resolutions to aid this
objective. Similar to the international regulatory and legal environment, FIFA also
commissioned an independent report by John Ruggie, Professor in Human Rights and
International Affairs at Harvard Kennedy School, and former top United Nations official on
business and human rights.®® Ruggie was tasked with developing recommendations on how
FIFA can embed respect for human rights across its global operations,® and his report
consequently led to FIFA’s commitment to respect all internationally recognised human
rights through its first Human Rights Policy in 2017.%2 FIFA’s Human Rights Policy is
considered further in chapter 7.%

Nonetheless, this section focuses on three international instruments from the UN that will be
most relevant to the analysis of football trafficking. The section discusses the provisions and
their relevance by way of an introduction, whereas further analysis on the adaptability of the
instruments within the specific context of football trafficking is discussed later in chapter
5.94

2.2.1 UN Convention against Transnational Organised Crime (UNTOC)
The UNTOC is a multilateral treaty that was adopted by the UN General Assembly (UNGA)

on 15 November 2000, it came into effect on 25 December 2003,% and has been ratified by
147 countries.® States that ratify this instrument commit themselves to taking a series of
measures against transnational organised crime.®” The treaty represents the first serious
attempt by the international community to invoke the weapon of international law in the
battle against transnational organised crime.®® The treaty is commonly referred to as the

Palermo Protocols, and it is supplemented by the Protocol to Prevent, Suppress and Punish

% Gavel, Doug, “Independent Report Recommends how FIFA Needs to Manage the Far-Reaching Human Rights Risks of
its Global Enterprise” (2016) Harvard Kennedy School <https://www.hks.harvard.edu/announcements/independent-report-
recommends-how-fifa-needs-manage-far-reaching-human-rights-risks> accessed on 18/08/2021

%1 Ruggie, John, “For the game. For the world. FIFA and human rights” (2016) Harvard Kennedy School
<https://www.hks.harvard.edu/sites/default/files/Ruggie _humanrightsFIFA_reportApril2016.pdf> accessed on 31/08/19.
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94 5.3: Comparing Performance
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Trafficking in Persons, especially Women and Children (Trafficking Protocol); % the
Protocol against the Smuggling of Migrants by Land, Sea and Air (Smuggling Protocol);1%
and the Protocol against the Illicit Manufacturing and Trafficking in Firearms (Firearms
Protocol).'%! Of the three protocols, the Trafficking and Smuggling protocols are the most

important to this discussion on human trafficking.

Trafficking Protocol

The Trafficking Protocol is a multifaceted instrument which is considered to be the most
comprehensive and explicitly articulated international legal framework on human
trafficking.’°> The United Nations Office on Drugs and Crime (UNODC) is responsible for
implementing the protocol, and offers the practical help to nation states regarding drafting
their laws, creating comprehensive national anti-trafficking strategies, and assisting with

implementation.1%3

There are two overriding accomplishments of the Trafficking Protocol. The first is in
developing a global legally binding instrument with an agreed definition on trafficking in
persons.% The second is by replacing a strict, traditional law enforcement approach to anti-
trafficking, with a three-pronged (3-P) approach that takes into account trafficking
prevention, punishment of traffickers, and protection of victims.1% As Fredette explained,
the 3-P approach enjoys considerable overlap, because successful prosecution which results
in incarceration will not only operate as a specific deterrent and, hence, prevent future

offenses, but it will simultaneously protect the victims.1%®

Prosecution

The Protocol sets out mandatory criminal law enforcement provisions for state parties,
directed at successfully apprehending and prosecuting traffickers. Article 5 of the protocol
requires nation states to adopt necessary measures to criminalise trafficking, attempted
trafficking, and other intentional participation in a trafficking scheme, in order to protect and
deter the further trafficking of women and children. %’

9 United Nations Trafficking in Persons Protocol (UN TIP Protocol) of 25 December 2003

100 United Nations Protocol against the Smuggling of Migrants by Land, Sea and Air of 28 January 2004

101 United Nations Firearms Protocol of 3 July 2005
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Prevention

The Protocol contains provisions which are purportedly "victim-focused"'% and directed at
preventing trafficking offenses. Article 9 of the Trafficking Protocol calls on state parties to
develop comprehensive programs policies and measures to combat and prevent trafficking
and protect victims from re-victimisation. The provision requires states to “take or strengthen
measures ... to alleviate the factors that make...women and children [especially] vulnerable

to trafficking, such as poverty, underdevelopment, and lack of equal opportunities.” 1%

Though the identified aspects are well-known push factors that influence the occurrence of
trafficking, the provision only requests that member states “endeavour to undertake
measures such as research, information and mass media campaigns and social and economic
initiatives to prevent and combat trafficking in persons”.'® This requirement does not
provide a concrete framework for tackling the listed push factors, nor does it provide
instructions on how the measures are going to be implemented in practice. As acknowledged
in the Travaux Préparatoires of the Trafficking Protocol, “the high costs of these benefits
and the fact that they apply equally to all State parties in which victims are found, regardless
of the level of socio-economic development or availability of resources, precluded these
from being made obligatory.”*!* Thus, without making the Article 9 requirement obligatory
and collaborating with state parties to devise a concrete way to level the resource, structural,
and general socio-economic gap between the source and destination countries, the propensity
of the Trafficking Protocol to actually prevent the occurrences of human trafficking is likely

to be limited.

Protection

For anti-trafficking legislation to be thorough and effective, it is commonly held that there
must be strong provisions for the protection of trafficked persons. To this end, Article 6(1)
of the Trafficking Protocol requires that state parties protect the privacy and identity of
victims by making legal proceedings confidential. Article 6(2) requires that States provide
victims with relevant information and legal assistance during any criminal proceedings

against offenders. Article 6(3) provides that state parties consider implementing measures to

198 Fredette, Kalen. "Revisiting the UN protocol on human trafficking: Striking balances for more effective
legislation.” Cardozo J. Int'l & Comp. L. 17 (2009): 101. p/127
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11 United Nations, General Assembly, Report of the Ad Hoc Committee on the Elaboration of a Convention Against
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(travaux préparatoires) of the negotiation of the United Nations Convention against Transnational Organized Crime and
the Protocols thereto, UN GAOR 55th Sess., § 3, UN Doc. A/55/383/Add.1 (2000) p/288, § 62
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provide for the physical, psychological, and social recovery of victims of trafficking in
persons. Article 6(4) requires that state parties consider the age, gender, and special needs
of victims of trafficking in persons. Article 6(5) adds further that each Party "shall endeavour
to provide for" the physical safety of victims of trafficking while they are within its territory.
Article 6(6) mandates legislation affording victims compensation, which provides additional
incentives for victims to cooperate with the prosecution.'? Article 7 calls on member states
to consider measures for allowing trafficked victims to remain in the state into which they
were trafficked.!*® Article 8 deals with the repatriation of the trafficking victim, and notes

that this should be done with regard for the safety of the person.t**

Despite the inclusion of these protection provisions, the Protocol has received criticism for
being overly oriented towards the protection and assistance of victims primarily due to their
utility as witnesses for trials.!*® This is further validated by the fact that some of the measures
are mandatory for the member states, whilst others are only optional.''® Coincidentally,
Articles which de-emphasise the victim’s role as a witness, like Article 6(3),(4) and Acrticle
7, carry markedly diminished State obligations.'!’ Article 6(3) requires that States only
"consider" the aforementioned measures, rather than directly compelling them to provide

such victim assistance.'®

Article 7 requires that states “consider” adopting measures to permit stay for trafficked
persons. Without making this a mandatory requirement,'® States can refuse a person from
staying, especially when the individual’s “victim” status is still in dispute. In this instance,
the child runs the risk of being removed from the destination country as part of a State’s
claim to protecting the victim.*?° However, the decision to return a trafficked child to their
home country is often made without consideration of the complex circumstances that led to
their being trafficked in the first instance. For example, trafficking victims who are returned
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potentially face the same “pressures upon return that had prompted their departure.”*?* They
are deported to a “home” and family circumstances filled with anxiety and
disappointment.t?? In the case of victims of football trafficking, the players are left to face
their families or wider communities who likely financed the ultimately unsuccessful
clandestine trip abroad.?® Some parents of the trafficking victims have even asked their
children not to come back to Africa and to stay abroad, even under precarious circumstances,
just so they could achieve their footballing aspirations.!?* Outside football, returned victims
have faced additional problems, such as being mocked for coming back with no money,
receiving demands for the repayment of debts, and being shamed for the type of work
engaged in whilst abroad.'?® Hence, sending child victims of trafficking back home may not
be in the child’s best interest, and may contravene Article 9(b) of the Trafficking Protocol,

which compels States to protect the child victims from re-victimisation.

Smuggling Protocol

The Smuggling Protocol adopted by the UN General Assembly resolution 55/25 entered into
force on 28 January 2004. The Protocol deals with the growing problem of organised
criminal groups who smuggle migrants, often at substantial risk to the migrants and at great
profit for the smugglers. The major achievement of the Protocol was that, for the first time
in a global international instrument, a definition of smuggling of migrants was developed
and agreed upon.'?® The Protocol aims to prevent smuggled migrants from facing the worst
forms of exploitation which often characterises the smuggling process,'?’ by protecting the

rights of smuggled migrants.'?8

Unlike trafficking, smuggling does not entail coercion or deception, indicating that

smuggling is often a voluntary act on the part of those smuggled.*?® Smugglers are said to
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be present and participate actively during the recruitment and transportation processes.!3
The services of smugglers end when those smuggled have reached their destination, whereas
trafficking would result in the persons being exploited upon arrival in the destination
country.®®! In some situations where smuggled migrants are forced into dependency through
mental and/or physical violence, or where they are exploited, this could be seen as trafficking
rather than smuggling.232 This is because when exploitation occurs, the smuggled migrant is
arguably no longer willingly taking part in the activities that are imposed upon them.

2.2.2 UN Convention on the Rights of the Child (UNCRC)
The UNCRC was adopted by the United Nations General Assembly in 1989, and it came
into force on 2 September 1990. The UNCRC is the most highly ratified instrument in

international law (196 parties), with the USA isolated as the principal dissenter.!3® The
UNCRC was the first comprehensive, internationally binding treaty to give full recognition
to the individual rights of children.'3* The instrument was the driving and decisive force in
mobilising the international community in favour of respecting and protecting the rights of
children.'® It has 54 articles that cover all aspects of a child’s life and sets out the civil,
political, economic, social, and cultural rights that all children everywhere are entitled to.13¢
Through the UNCRC, child rights would penetrate all sectors of society, such as, from the
schools to the military, from the family to the sport context, and applying in public as well
as private domains, “with no exception.”*” The UNCRC is the main reference regarding
the situation of trafficked children, considering its provisions deal with the illicit transfer of
children, their exploitation, and trafficking.3 It is expected that signatories to the treaty
adapt their laws, policies, programmes, and institutions, to the minimum standards and

requirements enshrined within the UNCRC 1%
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The United Nations Committee on the Rights of the Child monitors the Convention’s
implementation.'*® The committee consists of 10 experts (Art. 43 UNCRC), and state parties
are expected to regularly submit reports on the measures they have taken to enforce the
UNCRC’s provisions. The Committee in turn produces a set of concluding observations on

the extent to which a State is complying with its obligations.*!

The UNCRC defines a child as “every human being below the age of eighteen years”, and
recognises that children require special consideration based on their increased susceptibility
to exploitation.1*> The UNCRC contains specific provisions concerning the well-being of

minors, including their rights to:

e Being protected from abduction, sale or moved illegally to a different place in or
outside their country for the purpose of exploitation. *® This provision is
augmented by the optional Protocol on the Sale of Children, Child prostitution
and Child Pornography (2000), which prohibits trafficking in children for any
purpose, including for exploitation and forced labour.'**

e Protection from all forms of mistreatment, physically, or mentally;4°

e Special care for the child when deprived of family environment;4¢

e Protection from economic exploitation and from performing work that will
interfere with the child’s education;**’

e A standard of living adequate for the child's physical, mental, spiritual, moral,
and social development;48

e Rehabilitation, as a victim of trafficking;**°

e Protection from all other forms of exploitation prejudicial to any aspects of a

child's welfare.1*®
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The "Best Interests of the Child" principle

Outside the provisions that protect children from trafficking, an additional area of specific
interest within this study is Article 3(1) UNCRC, which provides that “in all actions
concerning children, whether undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative bodies, the best interests of the child
shall be a primary consideration”.*®! The best interest principle recognises the vulnerability
of children and the need to offer them special protections by adopting a paternalistic
approach. 2 However, the choice of terminology used by the drafters suggests that the
child's best interests are not to be considered as the single overriding factor,**® but rather, are
to be translated as “a” primary consideration instead of “the” primary or paramount factor
in matters relating to a child.*®* In considering the best interests of the child, Article 3
UNCRC is often read in conjunction with the autonomy principle in Article 12 UNCRC.
Article 12 establishes the right of every child to freely express his or her views in all matters
affecting them, and the subsequent right for those views to be given due weight according
to the child's age and maturity.*> The autonomy principle is discussed in greater detail in
Chapter 10.1°®

Zermatten explained that there are three elements to the best interest principle. First, it is a
rule of procedure, as whenever a decision is to be taken that will affect a specific child or a
group of children, the decision-making process must consider the possible impacts of the
decision (positive or negative) on the child/children concerned.'® Second, the best interests
of the child is the foundation for a substantive right,*>® as State parties have an obligation to
put in place the necessary mechanisms needed to apply the principle “in relation to all actions
concerning children”, rather than only in legal and administrative proceedings or other
narrowly defined contexts. ! Third, the best interests of the child is a fundamental,
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37



interpretive legal principle, based on the recognition that an adult is only in a position to take
decisions on behalf of a child because of the child's lack of experience and judgment.6°

The UNCRC committee continues to issue recommendations to State parties, requesting that
they fully operationalise the best interests of the child in all the policies, projects, and
programmes which have an impact on the daily life of children.1®! The best interest provision
has at times been criticised for being a “vague principle”,'®? because no one really knows
what is in the best interest of a child, or a group of children.'®® Though, as Doek argued, the
thorough implementation of the UNCRC to its full potential will undoubtedly be in the

child’s best interest.'%

2.2.3 UN Sustainable Development Goals (UNSDGS)
At the UN Summit in September 2015, world leaders accepted to adopt the 17 SDGs, and

on 1 January 2016 the SDGs came into force. The SDGs apply to all countries and is an
attempt to mobilise efforts to end all forms of poverty, fight inequalities, and tackle climate
change, whilst ensuring that no one is left behind.'®® The SDGs’ are considered to be a
uniquely powerful international mechanism, 1% not only because of its exhortation to leave
no one behind, but also due to the universality of the instrument. This universality and
emphasis on human rights has led to praise for the SDGs because the goals are presented in
amanner that makes it applicable to both developing and developed countries.'®” In line with
the SDGs human rights emphasis, the goal of eradicating human trafficking is listed under
Goal 5, Gender Equality; Goal 8, Decent Work and Economic Growth; and Goal 16, Peace,
Justice and Strong Institutions. Regarding the specific task of stopping child trafficking,

goals 8.7 and 16.2 provide that nation states:

8.7 Take immediate and effective measures to eradicate forced labour, end

modern slavery and human trafficking and secure the prohibition and
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elimination of the worst forms of child labour, including recruitment and use

of child soldiers, and by 2025 end child labour in all its forms

16.2 End abuse, exploitation, trafficking, and all forms of violence against

and torture of children.68

In addition to putting the end of child trafficking on the agenda, the SDGs also target the
facilitation of safe mobility in Goal 8.8, which addresses the need to protect labour rights

and promote safe and secure working environments for all migrant workers.°

2.3 WHAT IS FOOTBALL TRAFFICKING?

Unlike the accepted definition of human trafficking provided by the Trafficking Protocol,
there is no universal definition for football trafficking. However, when the circumstances
faced by several African football minors are considered alongside the criteria for the
occurrence of trafficking as set by the Protocol, it is apparent that football trafficking is
merely a subset of the much larger human trafficking issue. In football, unscrupulous persons
adopt the “means” of coercion and deceptive practices to commit the “act” of trafficking and
transporting minors from Sub-Saharan Africa to Europe for exploitative “purposes” and

financial gain.'’® FIFA, the world governing body of football, admitted that:

Every country is affected by human trafficking, whether as a country of
origin, transit or destination for victims... The world of sport, including
football, has not been spared from this problem. Every year, thousands of
young people, particularly from Africa, Asia and South America, are at risk
of being sold a false dream of a career in Europe by those who may aim to

exploit them for profit and economic gain.*’

The people at the heart of the crime are often the fraudulent football agents/intermediaries
looking for a means to make profit through football. The high competition amongst the
thousands of licensed and unlicensed agents operating around the world has forced several

of them to adopt deceitful means to locate and contract promising young players.’2 The
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agents use illegal and unethical methods to acquire the rights to African minors,'’® often
focusing on the Sub-Saharan region (i.e., Nigeria, Ivory Coast, Ghana, and Senegal) because
the area exports the greatest number of footballers.'”* The agents mislead the player’s

parents to make them the child’s representative,*”

putting the agent in a position where they
can promise the child high paying salaries at top clubs in Europe in order to transport them
abroad. Upon arrival in the destination country, the players find themselves earning below
the minimum wage requirements (if they are paid at all), whilst having their professional
mobility monitored and controlled.*’® Poli reported that some of the African players are

made to accept contractual terms which their EU counterparts would otherwise reject.t’”

To this end, there are two parts to football trafficking, human trafficking occurring in

football, and human trafficking occurring through football.

2.3.1 Human trafficking in football

This occurs when an intermediary takes advantage of their position with a football minor.
Whereby, after the intermediary has received money to procure a contract or trial with a
foreign club, the intermediary provides a contract of an exploitative nature, which is to the
detriment of the young player.'’® Poli identified that human trafficking in football takes place
in various circumstances, these include: when there are inconclusive trials abroad and the
player is subsequently withdrawn and abandoned; when the player is kept in a football
related illegal situation and labour exploitation occurs (for instance, when the player is not
paid for his work); and other occasions, such as when there is exclusive control over a
player’s professional mobility, which may be due to the exploitative contract terms that

unknowingly binds them to an intermediary.1"

It can be argued that such instances of human trafficking in football are allowed to exist and
thrive when the minor is coerced into signing an employment (or legal representation)

contract that he or his parents do not thoroughly understand. As Castle and others reported,
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African minors have been known to sign contracts in foreign languages, resulting in them
“diverting a large proportion of their earnings to an agent” without being aware of the terms
and consequences of the agreement.'8 These contracts allow the unscrupulous agents to take
advantage of young players for a considerable number of years, as the players are kept in
situations of debt bondage. Zimmerman and Schenker explained that debt bondage occurs
when a victim of trafficking is told that they are in debt to the lending agents or traffickers,
and that they must pay for undeclared expenses.'® Such expenses could include demanding
money back for travel costs, or money for the documents procured during the course of
undertaking the clandestine trip. The costs are demanded as a means of pushing the victims
to work beyond fatigue to repay the supposed debt. In a football context, this translates to
scenarios whereby children are expected to play and train — under instruction from their
trafficker — for a substantial period of time, without appropriate care or regard given to the
child.! These circumstances are detrimental to the child’s physical and mental well-being,

and most of all, are not in the child’s best interest.'8

Admittedly, there is a significant overlap between trafficking in football and other forms of
labour exploitation. Within football, the unscrupulous intermediaries and economically
powerful multinational sports franchises combine to obtain ownership of and control over
the life of the young players.'8 Whereas with labour exploitation, boys are trafficked by
local syndicates that use false papers to transport them, as they threaten the boys with
disclosure to the immigration authorities if the boys try to escape.®® The victims of
trafficking in football, modern slavery, and labour exploitation, mostly find themselves in

circumstances that are comparable to one another.
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2.3.2 Human trafficking through football

Human trafficking through football transpires in an indirect but nevertheless more prevalent
manner, as the evidence from the vast majority of human trafficking instances reveal.'&
Human trafficking through football occurs when the promises made by an intermediary of
the existence of an interested foreign football team is a charade, and on arrival in the
destination country, the intermediary abandons the player, having appropriated his fees from
the player and his family prior to the journey.'®” The unscrupulous persons involved here are
essentially smugglers who give false promises to young players and their families. To
convince them to pay large sums of money for expatriation, only to then leave these minors

to their own devices on arrival in the foreign country.'88

The trafficking through football literature can be divided into two components.

Retain to Exploit

In the first component, the traffickers or smugglers do not abandon the minors on arrival in
the destination country, as they are at times part of a wider criminal network who seek to
exploit the victim beyond the initial migration, and in order to make continued profits in a
non-football sector in the destination country.® This component cannot be classed as
trafficking in football because the minor is trafficked for a different sector, but the child has
been trafficked through football, with exploitation occurring in a non-football related field.
There are various examples of sectors which witness this example of retained labour
exploitation when a young player arrives in a foreign country, these could include the
agricultural, construction, manufacturing, hospitality, care, prostitution, and domestic work

sectors.

When luring the football players into the precarious trafficking through football
circumstances, “football” is often the key tool that persuades the boys and causes them to
pursue the opportunity which may lead to their exploitation. In the general trafficking
literature, the luring techniques are often similar. Football is replaced with other promises

that hint at prosperity and a better life abroad for the persons being trafficked. Hence, the
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false promises of a playing contract at a professional European football club are substituted
with other key employment or educational opportunities to sway the young persons.'® These
promised employment opportunities could range from working in restaurants and domestic
work, accountancy roles, and even education or training opportunities.*®* In addition, there
are also promises made to the family to persuade them to give their child to the trafficker,
such as claims that their child will send money back home and that he will return with
valuable experience and savings.'® The false promises to the individual about foreign work
opportunities, and to families about subsequent remittance, aligns these scenarios with the
circumstances being replicated in a footballing context. However, football provides a
peculiar case because of the parties involved and the uniquely high monetary incentives on
offer.

Abandonment

In the second component, the player is abandoned in the foreign country, which creates a
further array of problems. Some players are given the opportunity to attend trials in the
foreign country whilst others are abandoned upon arrival. Players who are given trial
opportunities but do not secure playing contracts, and players who secure short term
contracts but their contracts are not renewed by t