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*Comp. Law. 41 Introduction

The law of partnership has changed little since the Partnership Act 1890 (“the 1890 Act”), which
codified the law relating to the general partnership, and the Limited Partnerships Act 1907 (“the 1907
Act”), which introduced the limited partnership. Partners enjoy considerable flexibility and privacy,
since the law imposes few requirements on their formation, terms or termination, and although limited
partnerships must be registered,* registered details are minimal and accounts need not be filed.
Partnerships are tax transparent, as it is the partners rather than the partnership itself that are taxed.?
The key difference between general and limited partnerships is that partners in the former are all
jointly and severally liable without limit for debts and obligations of the partnership,® whereas the latter
need only have (as a minimum) one such general partner and one limited partner. The liability of a
limited partner is limited to his capital contribution,* provided he does not take in part in management.®
The impg)rtance to partners of flexibility, ease of operation and privacy have been cited regularly in
surveys.”

However, globalisation, consumerism, and social, economic and technical developments have led to
changes in the membership of partnerships, the services offered, and the expectations of clients. As a
result, many partnerships, as well as the Department of Trade and Industry and the Law
Commissions, have identified the need to reform partnership law’ and, in response to a request from
the DTI in 1997, the Law Commissions have now produced two consultation papers “Partnership
Law: a Joint Consultation Paper”® (“the GP Consultation Paper”) and “Limited Partnerships Act 1907:
A Joint Consultation Paper”? (“the LP Consultation Paper”), and are now drafting a new Bill on
partnership law. The fact that this is to take the form of a single statute will be particularly
advantageous to limited partnerships, which must currently refer to both Acts to ascertain the relevant
law.

The purpose of this article is to discuss the reforms to partnership law proposed by the Law
Commissions and therefore likely to be contained in the Bill, and those reforms which it is submitted
should be included but are perhaps unlikely to be. The reforms will be considered under three broad
headings; setting up a partnership, running a partnership, and terminating a partnership. Possible
reforms which are beyond the Law Commissions' remit will also be briefly considered.

Reforms to the setting up of a partnership
The definition of a partnership

1. Section 1 of the 1890 Act

Section 1 of the 1890 Act defines a partnership as “the relation which subsists between persons
carrying on a business in common with a view of profit”. The Law Commissions propose, first, that the
definition should include an agreement.* It is not entirely clear from the GP Consultation Paper what
is meant by this. If it refers to an agreement to form a partnership, this would significantly change the
law, making partnerships more formal, and giving rise to problems of proving whether a partnership
was intended. The fact that the Law Commissions recognise the continued existence in the future of
partnerships formed unintentionally** makes this interpretation unlikely. Alternatively, the Law
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Commissions may mean that there should be an agreement to carry on a business, in common, with
the objective of making a profit. However, this must in practice exist, at least impliedly, whenever the
current elements of the definition are satisfied, and therefore this reform would not change the law.

Secondly, the Law Commissions propose that partners need only to have the objective of carrying on
business, rather than actually to do so, in order to allow a partnership to subsist before or after the
business is in operation or *Comp. Law. 42 during temporary cessation, and to reflect the House of
Lords' ruling in Khan v Miah ** that preparatory acts are sufficient for a partnership to exist even
where the intended business never comes into operation. However, if a dispute arises at a later date,
it may be difficult to establish the objective of the alleged partners, and it is submitted that a better
approach would be for the definition of “carrying on” business to include ancillary acts which could
have no purpose other than the carrying of the business in question.

Thirdly, the Law Commissions propose that if partnerships are to have separate legal personality (see
below), it should be the partnership, not the partners, which carries on a business. The difficulty with
this is that s.1 provides that a partnership exists only if a business is carried on by it, but this provision
would mean that until a partnership exists, a business cannot be carried on.

2. The limit on the number of partners

The Law Commissions recommended™ the abolition of the 20-partner limit,** from which a number of
professional partnerships were already exempted.® This recommendation was accepted by the
government and the Regulatory Reform (Removal of 20 Member Limit) Order 2002 came into force
on December 21, 2002.*

3. Nature of partners

Section 1 of the 1890 Act and s.4 of the 1907 Act require that partners be “persons”, and therefore
companies, LLPs or individuals may be general or limited partners, but partnerships may not (unless
and until they are given separate legal personality (see below)). However, the only express provision
is that a corporate body may be a limited partner,*” which might imply that such a body may not be a
general partner, or that other persons may not be limited partners. The Law Commissions propose to
make clear that a body corporate may be either a general or a limited partner,*® but it is submitted
that, in the interests of clarification, the statute should provide that any natural or legal person may be
a general or limited partner. Section 3 of the 1907 Act defines as a general partner any partner who is
not a limited partner. The Law Commissions have invited comments on whether to lift this prohibition
on a partner being both a general and a limited partner at the same time.*® However, it is argued that
this could cause confusion for partners and third parties, as to when such partners would have
unlimited liability.*

The Acts are silent on which partners must approve a change in the status of a partner from general
to limited, or vice versa.?* Although the fact that the introduction of a new partner requires only the
consent of the general partners? implies that a change in status must also require only their consent,
this should be set out expressly in the statute.

4. Business

The partnership business may, according to s.45 of the 1890 Act, consist of “every trade, occupation
or profession”. In Smith v Anderson, # the Court of Appeal held that the management of a “once for
all” investment did not constitute a business, but commented that management of “a repetition of
investments” would have done.” On the basis of this, the Law Commissions argue that the term
“pusiness” includes investment activities® but they consulted on whether this should be made
express. It is submitted that this is desirable since limited partnerships are predominantly used as
investment vehicles.?

Renaming of the limited partnership entity

The Law Commissions propose that, in order to avoid confusion with the limited liability partnership
(“LLP"), the limited partnership be renamed “mixed partnership” or “investment partnership”.*
However, it is submitted that limited partnership is an accurate description, whereas “mixed
partnership” is meaningless and ‘“investment partnership” implies, misleadingly, that limited

partnerships are only for investment purposes.
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Registration

1. Limited partnerships

Section 5 of the 1907 Act provides that a limited partnership must be registered, and “in default
thereof” is deemed to be a general partnership. The Law Commissions assume that this applies in the
event of inaccurate registration (including failure to register changes), as well as non-registration, but
*Comp. Law. 43 propose that it should not® and that a certificate of registration be conclusive
evidence of proper registration® (as is the case for companies®).

It is submitted that this, though welcome, clarifies rather than changes the law. While an unregistered
partnership clearly cannot be a limited partnership, because registration is a precondition for the
existence of such a partnership, this argument does not apply to an inaccurately registered
partnership. Where there is at least one general partner, and one limited partner who has contributed
the capital stated in the register, and registration has taken place, the partnership must be a limited
partnership, since the definition in ss.4 and 5 of the 1907 Act is satisfied. In addition, by providing that
failure to register changes renders the general partners liable to fines, s.9 of the 1907 Act implies that
there is no other penalty, and loss of limited liability would certainly be a disproportionately severe
penalty on the limited partners.

In any event, the Law Commissions' proposals would only protect limited partners and not third
parties who rely on the registered details. A provision similar to s.42 of the Companies Act 1985
should therefore be inserted into the statute, stating that a limited partnership may not rely, as against
other persons, on changes affecting the registered details if those changes have not been registered.
This would also be consistent with the Law Commissions' proposal to repeal s.10 of the 1907 Act,
which provides that notice of the conversion of a general partner to a limited partner is only effective
when advertised in the Gazette **

Similarly, the statute should also clarify the relationship between registration and ss.14 and 36 of the
1890 Act. Section 14 provides that those held out as partners are liable as such, and s.36 provides
that former partners who have failed to give proper notice of their retirement continue to incur liability.
The statute should state that third parties (but not partners) may rely on ss.14 and 36 even where the
person concerned is not registered as a partner, or is registered only as a limited partner but is held
out to be a general partner. This is not proposed by the Law Commissions.

The Law Commissions propose that limited partnerships be required to register a registered office,
instead of their principal place of business as at present, in order to enable the business location to
be changed without alteration of the register. They also queried whether the nature of the business
and details of limited partners should continue to be stated.* It is submitted that the former is relevant
to whether business is “of the kind carried on by the firm”, and thus to whether a partner engaging in
such business has apparent authority under s.5 of the 1890 Act, while the latter is relevant if a limited
partner ever becomes liable as a general partner.

In addition, it is submitted that the requirement that the name be registered® should be accompanied
by a prohibition on the use of the same name as another limited partnership, since at present the
Registrar will only “advise against” the use of such a name.* This would bring the law into line with
that applicable to registered companies.®

In the interests of transparency, the statute should also expressly state that names which are
offensive, or the use of which would constitute a criminal offence, are prohibited. It should also refer
to the filing requirements imposed on certain partnerships by the Partnerships and Unlimited
Companies (Accounts) Regulations 1993.%

The Law Commissions propose that the level of fines levied on general partners for default in filing
information should be increased from the present sum (£1) to the level set for companies.®

2. General partnerships

The Law Commissions consulted on whether registration should be required for general partnerships
which wish to obtain separate legal personality (see below), although they tentatively suggest that all
partnerships should have legal personality without registration.* It is submitted that the fact of
registration would make partnerships less informal, and the details registered and the need to notify
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alterations would impact adversely on privacy and flexibility. Filing would impose an administrative
and financial burden, and default might result in civil or criminal penalties.

The agreement

Although the lack of a model agreement was one of the few issues mentioned expressly in the Law
Commissions' remit,*® and indeed they themselves had previously identified its absence as a problem
for partnerships,* they have not proposed the introduction of a model agreement. This is particularly
surprising given that the government is proposing a simpler and clearer model document for
companies,”? and that the absence of such a document undoubtedly contributes to the fact that at
least half of all partnerships have no comprehensive agreement.*® Such partnerships are governed,
often without realising, by inappropriate default provisions in the Acts. Even partnerships which do
have an agreement would benefit from a model agreement to reduce drafting costs and ensure their
own agreement is comprehensive.

A model agreement should therefore be annexed to the statute. The Law Commissions' argument
that partnership legislation is insufficiently extensive to form the basis of a model agreement does not
apply if use of the agreement is optional, because it can then include provisions or list alternatives
which are not contained in the statute.

*Comp. Law. 44 Application of the Business Names Act 1985

Although the Business Names Act requires the names of all partners to be disclosed on documents
and at the partnership's premises, neither the partnership nor individual partners need be identified as
limited or general. Third parties who have not consulted the register may therefore be unaware that
the assets of some partners are not available to creditors, and the Law Commissions propose
disclosure of limited partnership status, through compulsory use of the suffix “limited partnership”, “Ip”
or “limited firm”.** It is submitted that either of the first two, but not the third, would provide sufficient
notice, and that disclosure of the registered number should also be compulsory, in order to notify third
parties of the fact of registration and the availability of registered details. The registered number is
particularly useful if registration in the same name as other limited partnerships continues to be
permitted (see above).

The Law Commissions also propose an express provision that merely disclosing the name of a limited
partner pursuant to the BNA cannot constitute holding out.* It is submitted that this could be
prejudicial to a third party and that it is open to the partnership to state that a partner is limited if they
wish to be certain that this does not hold him out as a general partner.

Reforms to the running of a partnership

The introduction of separate legal personality

Partnerships in England and Wales have no separate legal personality, unlike partnerships in other
jurisdictions, such as Scotland.”® The law does recognise the partnership as an entity for some
purposes, for example, value added taxation,*’ litigation (a partnership can sue and be sued),”
enforcement (judgments against the firm may be executed against partnership property),*® and
insolvency (an insolvent partnership is wound up as an unregistered company).>®> However, the
introduction of separate legal personality could simplify a number of areas for partnerships, which are
discussed below. If partnerships are given separate legal personality, their tax position will require
confirmation. Scottish partnerships and LLPs, both of which have legal personality, are tax
transparent, and therefore it is likely that English partnerships would be treated similarly, although the
Inland Revenue has not yet confirmed this.>*

1. Continuity

Legal personality would mean that partnerships would not be obliged to dissolve automatically on a
change in membership (see further below).

2. Land

Legal personality would also enable a partnership to own land in its own name, instead of through up
to four partners as trustees for the partnership. However, reform would then be required in two other
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areas: the absence of statutory presumptions on the execution of documents by partners, and the
absence of public disclosure of the authority of particular partners to transact in land.

In respect of the execution of documents, the Law Commissions propose that a provision be inserted
into the statute stating that a deed would be duly executed if expressed to be so and signed by a
partner.® In respect of public disclosure, the Law Commissions propose that the names, or minimum
number, of partners entitled to buy or sell land be registered, and that a voluntary register of such
information be set up if general partnerships are not to be registered.® It is submitted that this would
not provide certainty, and that instead a statutory presumption similar to s.36A of the Companies Act
1985 should be included in the statute, to the effect that due execution would be deemed to have
been effected where two partners signed the document. Alternatively, the Land Registry could state
on the register that details of partners authorised to transact land were available from the partnership,
thus putting third parties on notice that some partners might not have authority. This latter solution
would be preferable for partnerships, but the former would be simpler, and more certain for third
parties.

3. Other property

Ascertaining whether property belongs to the partnership is crucial because this determines its
accounting treatment and its availability to creditors, and because in the absence of contrary
agreement, partnership property may only be used for the purposes of the partnership.®* The Law
Commissions assert that these provisions “do not cause any legal problems”,* and propose only
minimal adjustments to the definition of partnership property in ss.20 and 21 of the 1890 Act to reflect

the granting of separate legal personality.

It is submitted, however, that while legal personality would enable the partnership to own property,
and thus simplify the process of establishing what belongs to it and what to individual partners, ss.20
and 21 would continue to cause problems. These sections define as partnership property that brought
into the partnership stock, bought on account of the partnership or bought with the partnership's
money. However, it can be difficult to establish that either of the first two events have in fact occurred,
and if any can be established, it is unlikely that the status of the property so acquired will be disputed,
and therefore ss.20 and 21 are superfluous. If none can be established, then those sections provide
no assistance in determining whether the property belongs to the partnership.®® A possible solution is
for property paid for with partnership money, credited to a partner's capital account, or used regularly
by more than one partner, to be *Comp. Law. 45 presumed to belong to the partnership, subject to
contrary agreement.

4. Contracts

Separate legal personality would enable partnerships to enter into contracts, but it must be
remembered that disputes could still arise, particularly as between partners,®’ over whether the
partner(s) who signed on behalf of the partnership had authority to commit it to the contract.®®

5. Floating charges

Partnerships with separate legal personality could grant floating charges, although these would have
to be registered, and therefore in the absence of a partnership register a separate register would be
required.

6. International recognition of English partnerships

The introduction of separate legal personality could promote international recognition of English
partnerships, but it is submitted that harmonisation of the partnership form and partnership law in the
European Union would be a more significant development.>

Sharing of profits and losses

Section 24(1) of the 1890 Act provides that, subject to contrary agreement, profits and losses must be
shared equally. The Law Commissions consulted on whether the statute should provide that a limited
partner's share of any losses must be offset against future or undrawn profits.®® It is submitted that it
should, since limited liability is intended only to protect personal capital and therefore ought not to
apply to profits.
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Amendments to the capital contribution of limited partners

A limited partner remains liable to the extent of his original capital investment even if he withdraws
some of it,™* and the Law Commissions do not propose to alter this. However, it is submitted that this
is disproportionate to the aim of ensuring that such partners provide actual money or property and not
merely a guarantee® and, in practice, it can easily be avoided by a limited partner making only a
minimal capital contribution and the remainder of his contribution by way of loan. It is also inconsistent
with the rules applicable to private limited companies,® since if they purchase shares from their
shareholders out of capital, the shareholder ceases to have any liability in respect of those shares. It
submitted that so long as the withdrawal is disclosed on the register, and a statutory declaration of
solvency is made, a limited partner should only be liable to the extent of his actual remaining
contribution.

Duties

The Law Commissions consulted on whether the duty of good faith® should continue to apply and, if
so, whether it and the fact it may not be excluded should be stated in the statute.®® It is submitted that
this duty is fundamental to partnerships and that in the interests of transparency, it should be made
statutory.

Secondly, the Law Commissions propose a statutory duty to the partnership to act with the skill and
care to be expected of a person with the experience and qualifications possessed by that partner.
However, this would add nothing significant to the duty of good faith, and in any event a subjective
standard of skill is inappropriate for many modern partnerships, in which large numbers of partners
and the fact that new partners often enter the firm from outside mean that expectations are likely to
stem less from perceptions of the person and more from the requirements of the post.

Thirdly, the Law Commissions propose that some duties be owed to the partnership and others to the
partners, instead of all duties being owed to the latter. However, this could cause confusion, and in
fact most duties would need to be owed to the partners and the partnership since they would be
essential both to the partnership business and the mutual trust between partners. Since the Law
Commissions reject the idea of duties being owed to the partnership only, on the basis that this would
cause problems with derivative actions just as the corresponding provision in company law has done,
£ or to the partners and the partnership concurrently, on the basis that this could give rise to conflicts
between them as to whether the duty should be enforced, it is submitted that there should be no
change.

In addition, s.29(2) of the 1890 Act provides that the duty to account for a benefit derived from use of
the firm name or connection continues to apply between dissolution and winding up where dissolution
is due to the death of a partner. The Law Commissions argue that no amendment is required, since
their reforms to dissolution (see below) will reduce the scope for this subsection to apply. However, it
is submitted that it should not apply at all, since it is anomalous and could cause problems for
partners who commence work for a rival business. It should therefore be deleted.

Management and decision-making

The Acts provide, subject to contrary agreement, that decisions as to “ordinary matters” must be
taken by majority®” while decisions as to certain specified extraordinary matters must be taken by all
the partners unanimously.®® However, there is no provision for the taking of extraordinary decisions
generally. The Law Commissions propose to specify additional extraordinary matters which would be
subject to unanimity, and consulted on whether there should be others. *Comp. Law. 46 It is
submitted that a provision that all extraordinary decisions should be taken unanimously is required. It
may sometimes be difficult to categorise decisions, but this is also true at present, and at least the
procedure to be adopted subsequently would be clear.

Section 6(1) of the 1907 Act provides that a limited partner has no right to manage, and that he loses
limited liability if he does take part in management. The Law Commissions' proposal that third-party
knowledge of this should continue to be irrelevant is to be welcomed,* since it is non-involvement in
management, rather than concealing involvement from third parties, which is important. By way of
exception to s.6(1), s.6(5) expressly permits limited partners to inspect the books, examine the state
and prospects of the business and advise other partners on these matters. As the Law Commissions
suggest, further guidance should be given,” although the list could not be exhaustive. It is submitted
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that the exercise of any power over the conduct of the business, including voting, should only be
listed in so far as it is already mandated by the Acts.

The departure of partners

1. Expulsion

Section 25 of the 1890 Act permits the expulsion of a partner only if the partnership agreement so
provides but, in the absence of such provision, partners can instead dissolve and re-form the
partnership without the partner. However, where neither is possible, the only alternative is to apply to
the court for dissolution under s.35 of the 1890 Act. The Law Commissions consulted on whether a
power to expel should be given to the court.” It is submitted that this would be less destructive and
more consistent with their reforms to promote continuity (see below).

The proposed grounds are the same as those for dissolution by the court under s.35, except for the
omission of the ground that the business can only be carried on at a loss where, of course, only
dissolution would be appropriate. However, the Law Commissions do not refer to s.96 of the Mental
Health Act 1983 as modified by s.6(2) of the 1907 Act, which provides that dissolution may be sought
on grounds of the mental incapacity of a general partner, or that of a limited partner if his share
cannot otherwise be realised. It is submitted that this should also be a ground for expulsion.

2. Transfer of a partner's share

If departing partners are to lose the right to trigger dissolution (see below), they are left with the
options of assigning their share to an assignee, or selling it to a new partner. Section 31 of the 1890
Act provides that an assignee is entitled only to a share of the profits and not to manage the
partnership, and therefore the value of the share is less than that of a full partner. However, the
admission of a new partner is subject to the consent of all partners.”

The Law Commissions propose that the share be automatically assigned to the other partners, with
its value becoming a debt due to the departing partner. However, the other partners might be
unwilling or unable to purchase the share, and the proportions in which they would own it, and their
individual liability to pay for it, would be unclear. It is submitted that the remaining partners should
have an option to purchase, and issues of ownership and payment would then have to be resolved
before this was exercised.

3. Valuation of a partner's share

In order to value the share it is necessary to ascertain the proportion of the partnership assets and
income to which the partner is entitled. At present, s.24(1) of the 1890 Act provides that income
profits and capital are to be shared equally, subject to contrary agreement, and in Popat v
Shonchhatra © the Court of Appeal held that this applied to capital contributions. This default position
as to capital is clearly unsatisfactory, and the Law Commissions propose that in the absence of
contrary agreement, partners would be entitled to the “return of their capital contributions in the same
proportion as they were contributed”.”

The position is further complicated by s.42 of the 1890 Act, which provides an exception to s.24(1) for
profits accruing after dissolution. Rather than an equal share, an outgoing partner may take either the
profits attributable to the use of his share of the assets™ or five per cent interest on that share. In
Barclays Bank Trust Co Ltd v Bluff ©® the court ruled that this only applied to profits made in the
ordinary course of business, and not to capital profits (assets over and above the firm's capital), which
remain subject to s.24(1). A partner was thus entitled both to the post-dissolution income profits
attaching to his share of capital (or five per cent interest), and to a proportion of the post-dissolution
capital appreciation under s.24(1).

The Law Commissions propose to replace the alternatives with a simple right to interest at the Bank
of England base rate or a certain amount above it.” This would be preferable to five per cent, which is
often uneconomic either for the partnership or for the partner, but it seems unduly restrictive to
remove the option to take a share of the profits, since this could be more valuable. It is also submitted
that the profits to which s.42 applies should also be made clear.

Having ascertained the share to which the partner is entitled, it is then necessary to value that share.
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In the absence of dissolution giving rise to a realisation of the assets, the valuation is based on an
account,” to be taken on the basis of any express provision in the partnership agreement or, if none,
the conduct of the partners.” The Law Commissions propose a statutory method of valuation and
consulted on two alternative methods. The first, a notional sale of the business, requires clarification
as to whether the sale would be as a going concern, or on a break-up basis, or the more (or less)
valuable of the two. The second, the accounting practice in the last annual accounts, may not be
*Comp. Law. 47 apt to apply to the situation which has arisen.? The first option, properly clarified, is
therefore preferable. Since it is for the court to take an account, a statutory method of valuation would
entail no further loss of flexibility or privacy, and would provide certainty and the opportunity to plan
the financing of the payment.

4. Liability of departing partners

Section 17 of the 1890 Act provides that a partner who “retires” remains liable for debts incurred prior
to their departure. The Law Commissions propose that that this should apply to all partners who
leave, but it is submitted that although replacing the word “retiring” with “departing” or “leaving” would
clarify the law, it would not alter it. The word “retiring” in the 1890 Act encompasses all voluntary
departures, as indicated by s.26 of the 1890 Act, the title of which uses this word in relation to
termination by notice.

The Law Commissions also consult on whether a time limit should be imposed on the liability of
limited partners.®* However, it is submitted that there is no inherent unfairness in continuing liability for
limited partners as opposed to general partners, and therefore no justification for introducing a
time-limit.

Reforms to dissolution and winding up

Automatic dissolution and continuity

Sections 32 to 34 of the 1890 Act provide that partnerships which have no contrary agreement
dissolve automatically on the death, bankruptcy, or departure of a partner or illegality affecting only
one partner.?? This is less likely to apply to limited partnerships because s.8(e) of the 1907 Act
requires their term to be registered and Form LP5, on which a limited partnership is registered,
requires that if the term is not fixed the “conditions of existence of the partnership” must be stated.
Automatic dissolution is unlikely to reflect the wishes of the partners, and may give rise to problems,
particularly as a result of the temporary non-existence of the partnership prior to re-formation.® It also
runs counter to the rules governing taxation, since the Revenue now recognises only actual
discontinuance of the business,* rather than automatic dissolution followed by re-formation.

The Law Commissions propose that there be no automatic dissolution, subject to agreement to the
contrary in the partnership agreement in respect of death, bankruptcy® or illegality.® It is not clear
why contrary agreement is not to be permitted where a partner leaves,®” and it is submitted this is
inconsistent and liable to cause confusion. In addition, requiring contrary agreement to be in the
partnership agreement is unduly inflexible, since the partners might prefer to make such decisions as

the need arises.

The Law Commissions consulted on whether a partnership which is reduced to one partner should be
given time to find a new partner before automatic dissolution applies, on the ground that this would
avoid having to transfer contracts and property.® This would reflect the position for other
organisations with a minimum membership, the public company®® and the LLP,* but those bodies are
not formed by a “relation” (or “voluntary association” as proposed by the Law Commissions™ ),
whereas such a relationship is fundamental to partnerships. It is therefore submitted that it would be
inappropriate for a partnership of one partner to be permitted.

Section 33(2) of the 1890 Act as amended by s.6(5)(c) of the 1907 Act provides that if the share of a
general (but not a limited) partner is charged for a private debt, the partnership may be dissolved by
the other partners. The Law Commissions argue® that this option is exercisable by all partners
unanimously, and propose that this be set out expressly in the statute. It is submitted that the statute
is ambiguous and, since the financial position of limited partners is already protected by their status,
their consent is unnecessary. The statute should therefore state this expressly.

Dissolution by the court
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Dissolution may be ordered by the court on the application of one or more partners on the grounds
set out in s.35 of the 1890 Act and s.96 of the Mental Health Act 1983. Although the Law
Commissions consulted on whether further grounds are required for limited partnerships,® it is
submitted that they are not, since there are no material differences between limited and general

partnerships in this respect.
Dissolution by the partners

As discussed above, ss.32 to 35 of the 1890 Act set out the circumstances giving rise to dissolution;
expiration of the term or undertaking, notice, bankruptcy, death, charge, illegality or court decree.
However, the Act omits to state that the partners may at any time unanimously dissolve the
partnership. While this may be obvious, it is submitted that since the statute sets out all other grounds
for dissolution, this should also be included.

winding up

Solvent partnerships may be wound up by the partners themselves, or by the court through a receiver
and/or manager. The Law Commissions consider that where the partners are in dispute but the
partnership is solvent, the business should be wound up not by the court but by a partnership *Comp.
Law. 48 ‘“liquidator”. The liquidator would have the powers of a receiver to get in the assets and pay
the debts, but would also be able to carry on business, determine the rights of the partners (instead of
the court taking an account) and do all other acts necessary for winding up the partnership. The
unanimous approval of the partners would be required in order for the liquidator to make
arrangements with creditors, compromise a partner's liability to contribute under s.44 of the 1890 Act,
or carry on the business.

It is submitted that these proposals have a number of flaws. First, the Law Commissions criticise the
current system on the grounds that the receiver has frequently to consult partners who are in dispute
with each other, yet its proposals involve the liquidator obtaining unanimous support from such
partners for key decisions. Secondly, the court should be the final arbiter of the determination the
rights of the partners inter se, and therefore the liquidator's decision on entitlements should be subject
to court approval. Finally, as the Law Commissions accept, the name ‘“liquidator” is pejorative,
whereas the name “receiver” is not, and is already widely understood. The statute should therefore
provide that a partnership receiver has powers not only to get in assets and pay debts, but also to
manage and to take an account subject to court approval.®

Other matters

A number of other matters not falling within the Law Commission's remit, but also touching on
partnership law, require reform. Since the focus of this article is the reforms which may appear in the
Bill, these will be mentioned only briefly. First, the exemption of limited partners from the prohibition of
discrimination on grounds of sex or race under s.11(5) of the Sex Discrimination Act 1975 and
s$s.10(1) and (4) of the Race Relations Act 1976 should be abolished.®

Secondly, the Insolvent Partnerships Order 1994 (“IPO”),%® which applies to partnerships which the
courts in England and Wales have jurisdiction to wind up, requires reform. It fails to specify what
proportion of “members” must apply for a voluntary arrangement,”” administration®® or winding up,®
and, although case law indicates that an application may be made by a single partner,*® the IPO
should be amended to make this clear. It should also include a definition of the term “director” in the
context of partnerships, since the offence of wrongful trading under s.214 of the Insolvency Act 1985
applies only to directors, a term which is not defined in the IPO, although the offence applies to
partnerships. In particular, it is unclear whether the term applies to limited partners since it can be
argued that their position, unlike that of general partners, is not analogous to that of directors.

Thirdly, Sch.1 to the CPR re-enacting Ord.81 RSC refers to the possibility of enforcing a judgment in
the firm name against the partners, without distinguishing between general and limited partners.*™ As
this might prejudice third parties by implying that they can enforce a judgment against the private
assets of a limited partner, it should be amended to make it clear that this is not possible unless that
partner has engaged in management.

Conclusion
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Although the sheer coverage of the Consultation Papers and the number of alternative reforms put
forward by the Law Commissions make it difficult to predict the exact content of the forthcoming Bill,
this analysis has indicated a considerable number of probable reforms, together with a number which,
though less likely, are desirable.

However, two cautionary comments should be made. First, the current Acts have the merits of brevity
(50 sections in the 1890 Act and 17 in the 1907 Act) and, as a result, simplicity and transparency,
particularly when compared to the Companies Act 1985 (over 700 sections). With rationalisation and
deletions, a new statute could be kept to 50 or 60 sections, and the fact that the draft Companies Bill
1% is less than half the length of the Companies Act 1985 is an encouraging sign, although it is to be
hoped that concision will not be achieved through excessive reliance on secondary legislation as

occurred with the Limited Liability Partnerships Act 2000.*%

In the meantime, the option of forming an LLP is resulting in the diversion, since April 6, 2001, of
some existing--and possibly some would-be--partnerships, particularly large professional
partnerships.*® It will be interesting to see whether reforms to partnership law are mirrored by reforms
to the Limited Liability Partnerships Regulatilgens 2001, which utilise a number of provisions from the

1890 Act as the default provisions for LLPs.™
Elspeth Deards Solicitor and Senior Lecturer, Nottingham Law School

This article is based on a paper given as part of the Company Law Lectures 2002-03 at the Institute
of Advanced Legal Studies.

Comp. Law. 2004, 25(2), 41-48

1.

B s.5 of the 1907 Act.

2. . ) )
s.111 of the Income and Corporation Taxes Act 1988 (“ICTA”) and s.59 of the Taxation of Chargeable Gains Tax 1992 (“TCGA”).
ss. 9 and 12 of the Act and s.4 of the Civil Liability (Contributions) Act 1978.

4.
s.4(2) of the 1907 Act.
s.6(1) of the 1907 Act; cf. members of a limited liability partnership (LLP), who all have limited liability but who may retain personal liability
for their own wrongdoing (s.6(4) of the Limited Liability Partnership Act 2000). See further V. Finch and J. Freedman, “The Limited
Liability Partnership: Pick and Mix or Mix-Up?” (2002) September Journal of Business Law 475 and E. Deards, “Partnerships and the
Problem of Unlimited Liability” (2000) Commercial Liability Law Review 73 on the uncertainty surrounding the extent of this liability.
Surveys of limited companies, sole traders and partnerships conducted by J. Freedman and M. Godwin at the Institute of Advanced Legal
Studies as part of the ESRC Small Business Programme, covering over 400 firms (J. Freedman, “Small Business and the Corporate
Form: Burden or Privilege?” (1994) 57 Modern Law Review 555); by J. Smallcombe, covering over 150 firms (A. Hicks, R. Drury and J.
Smallcombe, Alternative Company Structures for the Small Business (ACCA Research Report, Certified Accountants Educational Trust,
London, 1995); and by the Business Development Centre, Manchester Business School, covering almost 200 firms (The Forum of Private
Business, A Report into Business Legal Structures (1991)).
See n. 6 above, and the Law Commissions' 1994 Feasibility Study incorporated in the DTI consultative document Company Law Review;
the Law Applicable to Private Companies (URN 94/529).
Law Commission Consultation Paper No0.159 and Scottish Law Commission Discussion Paper No.111, 2000. See also E. Deards,
“Partnership Law in the 21st Century” [2001] J.B.L. 357 and D. Faber, “The Law Commissions' Review of the Law of Partnership” (1997)
June Butterworth's Journal of International Banking and Finance Law 242.
Law Commission Consultation Paper No.161 / Scottish Law Commission Discussion Paper No0.118. See also E. Deards, “Limited
Partnerships: limited reforms?”, forthcoming.

10.
GP Consultation Paper, n.8 above, at 5.26.

11,

GP Consultation Paper,. n.8 above, at 6.23.



Pagell
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