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Abstract

The emergence oflax specialigegime and its interaction with the establishexegninglex generalisn their
overlapping spheres of application is always arigning legal relationship to explore. In this al#j, the focus
will be on the development of legal principles antes that has/can be collectively describedeassportiva.
However, it is notable that those involved in tlemsideration, usage and application of this notiame not
agreed as to the scope and delimitation of theejoin It is debated whethlkex sportivaexists in the first place,
its legal sources and its purpose. The risk ighierconcept becoming redundant when not vilifiech dédden
strategy to exclude non-sports-related law from dhwbit of sport. Through an examination of the etiht
propositions to the framework of the term, thiscégtwill shed light on the existence, utility ahinhits of the

development of this conceptualisation.



1. Introduction

The natural impulse of any emerging branch of lawioi define itself by delimiting its area of influge by
comparison to other more established areas. Insthaggle it is almost unavoidable attempting tacte off the
influence of public policy or mandatory provisioimsa sort of becoming-of-age legal ritual. Thathie context
where thdex sportivafinds itself at the moment: a look to the pastithwa reminiscence of traditional roots of
thelex mercatoria—, an orientation to the future — consolidatiomhaf Court of Arbitration for Sport (CAS)—, and

a gained confidence in its existence — echoedvirt@ally non-existent challenge to its effects —.

Against that background, it is noticeable to restisat, very much like thex mercatorialex sportivais not an
agreed concept and its scope and its neighbourenesawith public policies have not been considgueaperly.
In particular, when it comes to EU mandatory ruths,principles deduced from the arbitral awardseHhzeen, at

best, contradictory, when not straightforward confational.

Two factors cannot be ignored: one, tleatsportivais thelex specialiof a specialised branch of the law, namely,
Sports Law; second, that the tetex sportivahas a deliberate abstract component part of #ésch for

legitimacy.

This article attempts to outline the problems wgitiygested meanings of the idea, problems witheitsagcation

and suggests its right place in the world of aaidn of sport-related disputes.
2. The problem with the lack of definition of lex sportiva.

There is a certain misleading assertiveness ifioaldo the understanding of the scope and defimitf lex
sportiva Amongst the most vocal supporters Michael Lenareinber of the International Council of Arbitration
for Sport! which oversees and operates the Court of Arbitnaor Sport believes that the time for discussian
the existence of Eex sportivahas now passedHis opinion is founded on the fact that CAS opisier briefs
submitted to it cited previous opinions of the sarifeinal dealing with sports regulations. Thikédly evidence
of lex sportiva. Self-citation (CAS to its own preus awards), invoking previous decisions (by thetips in
dispute before CAS) or uniform reading of sportgutations don't prove the existencelex sportiva certainly

not, as the cited author implidex sportivaas the body of CAS awards.

L As of January 2014
2 Michael Lenard, ‘The Future of Sports Dispute Ratson’. [2009-2010] 10/1 Pepperdine Dispute Resolu

Law Journal, 179.



The difficulty is that this conceptualisation— itbe precedents of the CAS — is only shared inAmmerican
literature? and not even uniformlyEven assuming that the majority of the North Amani CAS’ arbitrators
shared Lenard’s view, they only represent a 14%hefotal® Perhaps the debate cannot be abouéximence
but it certainly needs to be aboutnigturesince the consequences can be substantial siisoexipected to affect
any party involved in a sports-related dispute, tvbeit is before CAS or another panel, whethey & regulatory

issue (e.g. doping) or more commercial.

Certainly, not all of the panellists of CAS are emced of the extent of tHex sportiva To that end thédvisory
opinion Fédération Internationale de Football Asisdion (FIFA) & World Antidoping Agencgrovided to FIFA

in relation to its obligation to amend its Anti-dog rules to comply with WADA Code, it expresshidgtlhe
exact content and the boundaries of the concepteof sportivaare still far too vague and uncertain to enable it

to be used to determine the specific rights anajatibns of sports associations towards athlétes’.

When it comes to use the notionlex sportiva there are roughly two dividing lines. Those whanivto use the
concept ofex sportiva taking the words of Denning L.J. @ombe v Combheasa shield and as a swofaarving
out an area free from government regulation anal r@lying on it to override any resource to dispatgolution
mechanisms or protection of the national or sugianal law; and those who seek to determine thmeies that

are unique and distinctive of sport and which nieege preserved.

For the former group the ultimate goal of tb& sportivais, as expressed by Beloff and Beloff, ‘to immaenis
sport from the reach of the law, to create, in ptherds, a field of autonomy onto which even amtellsports

tribunals should not trespass’.

Under that perception, the blanket of fles sportivaseems to be stretched almost capriciously caflarg

assistance from the governments (for example, ifjet fagainst doping consolidated in the Internatlon

3 Matthew J. Mitten and Hayden Opie, “Sports Lawfaplications for the Development of International,
Comparative, and National Law and Global DisputedRdion’. [2010] 85/2 Tulane Law Review, 302; Alsba
Ravjani, ‘The Court of Arbitration for Sport: A Silé Form of International Delegation’. [2008-20@%2 Journal
of International Media & Entertainment Law, 284.

4 Allan Erbsen, ‘The Substance and lllusion of Legpo@iva’ in lan S. Blackshaw, Robert C.R. Siekmama
Janwillem Soek (edsT;he Court of Arbitration for Sport, 1984-2008.M.C. Asser Press 2006) 441; Richard H.
McLaren, ‘Twenty-Five Years of the Court of Arbiti@n for Sport: A Look in the Rear-View Mirror’. [210]
20/2 Marquette Sports Law Review, 333; Matthew Jttévi, ‘Judicial Review of Olympic and Internatidna
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65; Maureen A. Weston, ‘Simply a Dress Rehearsa®. Olympic Sports Arbitration and De Novo Revietw a
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Convention against Doping in Sport, adopted unaoshoby the 3% UNESCO General Conference on October
19, 2005) while arguing a lack of understandingrfrilne authorities. In their assistance, the suppeif that
current of thought often cite the words of Lord Delg MR in Enderby Town Football Club Ltd. v Football
Association Ltd- ‘better by a good layman than by a bad lawyevhen back in 1970s, it was accepted a flexible
procedure ‘in activities like football and otherosis, where no points of law are likely to arised dt is all part

of the proper regulation of the ganf&nother common quotation is the understanding ofyatey V-C in
‘Mcinnes v Onslow-Fane and Anothtirat ‘courts must be slow to allow any impliedlightion to be fair to be
used as a means of bringing before the courtsefaew honest decisions of bodies exercising juctsain over
sporting and other activities which those bodiesfar better fitted to judge than the coutfsSimilar sources are
relied on in the US courts, when kabozny v. Barnhill the Appellate Court of Illinois made the followin
observation: This court believes that the law should not planesasonable burdens on the free and vigorous
participation in sports by our youth. However, weoabelieve that organized, athletic competitiorsloot exist

in a vacuum. Rather, some of the restraints ofization must accompany every athlete on to thgiptafield.
However, we also believe that organized, athletimpetition does not exist in a vacuum. Rather, sohike

restraints of civilization must accompany evenjetthon to the playing fielt}!

However, it is convenient to point out that abdig same time that the Vice-Chancellor was callorgchution
in reviewing decisions of the sport governing badidhe Privy Council irCalvin v Cari, a matter related to
Australian horse racing, ruled that the cawilt look into thenatural justiceof the disciplinary proceedings of
the sport governing bodies (SGB$)n fact, back in 1931 the English High Court stited that a claimant should
be bound by the decisions of the stewards provithed those proceedings are conducted in accordaitbe

natural justice®?

In their pursuance for identity, some authors deifem this thesis have gone as far as presentinG &t as the
body that introduced the due process of [law] Amdamental right in sports lalfor equal treatment and level
playing field® This search for legitimacy seems to rest in thengrpillars. Firstly, the judgements invoked in
assistance of an implied recognition by the coofrslex specialisare based precisely in a lack of legal entity to
the disputes. Conversely, if the dispute had subatdegal issues to be considered, the courtccook accept
self-regulation. Secondly, unlike thex mercatoria considered as a body of law created by the doleof
merchants, the defenders of an autonontexisportivahave an excessive CAS-centrism which fails to jpl®v

a theoretical underpinning of the proposition beedex sportivaneeds to be able to exist on its own. Otherwise

nolex specialisvould exist outside the organisation or organiseiwhich purports to apply it. It would be as if
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the International Chamber of Commerce Internati€@alirt of Arbitration purported to creatdex arbitralis
which binds those involved with the ICC and whislexkclusive creation of its awards. In fact, takirtg account
that the CAS doesn’t have the custom of rejectimgtens for not being sufficiently sports-relatédt, is ironic

that this sort ofex sportivaMidas-like touch of the CAS should expand to ppmmercial disputes.

The opposing current of thought tries to provideaiaty to the notion ofex sportivato allow it to develop on a
firm foundation. Rather than sports-centrism orrenurecisely, CAS-centrism, the approach shoulb beéentify
the necessary elements of self-regulation andréeagnising the influence — and even the restristioimposed
by external elements. This line of thought is méigantly represented by Foster, who rejects thedimgrlex
sportivaas ‘a dangerous smoke screen justifying self-atnrl by international sporting federatiofsInstead,
Foster proposes the labelgibbal sports lawunderstood as ‘transnational autonomous legal@m@ated by the
private global institutions that govern internatibisport’'8 Opposite to those theories that promulgaiexa
sportivainclusive of everything that carries the word $pboster indicates that the concept needs todtimcliive
and unique, and it is circumscribed to the prirespthat emerge from the rules and regulationstefriational
sporting federation¥. For Foster, this system is based on agreemeet salhject to the authority and jurisdiction
of international sporting federations and its inglegience from national legal systethégainst that background,
the mission of the CAS is harmonising standards lzagt practice amongst the international sport gong
bodies (IFs)? Otherwise, ‘[t]he danger for the Court of Arbifmat for Sport is that the use of ‘lex sportiva’as
concept leads to the position that its principaiction as a ‘supreme court of world sport’ excludesnodifies

the other functions that it perforn#®.
3. A new lex mercatoria?

As part of this search of legitimacy, the telem sportivaevokes thdex mercatoria an image not exempt of

controversy. CAS has evoked precisely this parallehmongst otherddEK Athens and SK Slavia Prague vs.
Union of European Football Associations (UEFENIC)?3, Club Atlético Pefiarol c. Carlos Heber Bueno
Suarez, Cristian Gabriel Rodriguez Barrotti & Paaint-GermainBueno & Rodriguéz* and The Gibraltar

6 McLaren (n 4), 333.

7Ken Foster, ‘Is there a Global Sports Law’. [20@8] Entertainment and Sports Law Journal, 17.

18 1bid, 2.

191bid, 4.

20 |bid, 2.

21 Ken Foster, ‘Lex Sportiva and Lex Ludica: the Qo@f Arbitration for Sport's Jurisprudence’. [2008]2
Entertainment and Sports Law Journal, para 6.

22 |bid para 56.

23 CAS 98/200 [156];

24TAS 2005/A/983&984 [66];



Football Association (GFA)/Union des Associationsdpéennes de Football (UEFASome authors have also

assimilated the processlek sportivawith thelex mercatoria?®

Waincymer indicates that one problems of the udexomercatoriain commercial arbitration is that ‘the content
usually combines principles that are truly accefigall civilised countries and other principlesittare more
aspirational in the context of the proponents' s about the needs of international commefddie author
refers a non-exhaustive list of principles some/ich are shared witlex sportivaas cited by Parrish: ‘the contra
proferentem principle, equal treatment, proportibjadue process, the right to be heard and thg thugive
reasons’ as principles adapted to sport byekesportiva?®The difficulty is that while the principles are doubt
beneficial, it lacks specificity and foreseeabilifyhat is why Born warns against the choicéeafmercatoriaas
applicable law because there is ‘little authoritpat what such clauses mean, and there are doowtsvidely
they are enforceable (e.g., English courts in paldr have expressed reservatiort8)f.in the context of
international commercial arbitration this referemaild not be ideal, it cannot be more advisablénfiernational

sports arbitration.

Rodriguez Fernandez attempts to explain the siittaloif lex mercatoriato commercial relations, bearing
testimony of the controversy existing to acceptdrémitation of the term’The sources of this law would be
uniform terms and conditions published by interoradil agencies, general terms and assisted by fbecement
of the international arbitratiott. In reality, this system ofex mercatoriawouldn’t be so inconvenient. The
difficulty comes when the parties subject to thepdie are expected to be bound by usages and custmm
adhered to in the contract or just not publishedhWegards to the idea of the arbitrators siftingpugh the pith
of commercial customs, it is distant from real#ince the arbitrators are normally chosen on theisha their
expertise in a specific area. It would be illogittat, for example, a banking expert was askedjiodécate in a
construction or shipping dispute precisely for fpecialist nature of the norms. At the same tirhe,idea of
arbitrators as “communicators of law” is against tHea of arbitration as a confidential disputeohatson

mechanism.

In reality, thelex mercatoriaof Rodriguez Fernandez is distant from the ideeoofimercial law created by the

merchants. The international custom that the awudberes to is formulated by international orgaiisa like

25 CAS 2002/0/410 [4].
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the International Chamber of Commerce (e.g. Incesgor the United Nations (e.g. Uncitral). This rabdf lex
mercatoriatransposed to sports would cover the WADA Cédaut not the IFs, because they are regulating thei
sport while assuming control of the commercial apydties generated. Therefore, this modesomercatoria

is ill-inspired to sport.

It would be necessary to go the primitive and etigedex mercatoriathe one allegedly created by the medieval
merchants. An extremely thorough research on tisegice olex mercatoria of Emily Kadens, takes notice of
those scholars ‘fallen in law with the Middle Ages’ fields including sports law® Kadens meticulously
dismantles the myth of l@x mercatoriaas international custom created by merchantseMfldle Ages and
demonstrates that in reality the rules arose frontract and legislation. In the author’s opinidiihe invocation

of the term law merchant to refer to a uniform amiversal merchant-created customary body of laanis
invention of the nineteenth and twentieth centuriésder definition of custom, straight from Bartolug d
Saxoferrato, is repeated behaviour to which thensonity has tacitly consented to be botfraihd she points out
that ‘[w]e do not need a special phrase to desdtibeact that merchants historically used consracty more

than we need one to describe the same fact ffow’.

Two final salient points for those theorists of thg sportivaas a newex mercatoriais that the customs were
frequently faked to create a custom once it waspted by the arbitrato¥and ‘merchants sometimes had good

reason to want an authoritative institution - ecgurt, public legislature, or guild - to establ&hule for them?®

Therefore, the traditional perception lek mercatoriaas a custom created rule which would be enforged b
special courts and or arbitrators is detached freafity. In fact, the realities of thex mercatoriaprovide an
interesting lesson for tHex sportiva The contractual creation of obligations betwdengarties is not going to
be threatened by the national or transnational .léwgreat deal of self-regulation needs to be prah@and
protected. However, these creations will find gapd inconsistencies that need to be filled witlcgjesolutions.
The reference to general principles will aid in therpretation of the rule, but a rule needs tister the first
place. Accordingly, just as for the merchants ia Middle Ages, the complementary use of legislatioh

provide certainty and resolution.

In reality as Hatzimihail shows, the usel@t mercatoriahas nothing to do with the historical accuracyhsf

concept. In fact, the ‘historical revisionism has far made few inroads among mercatorists or ewethé

S2WADA, ‘World Anti-Doping Code’ swww.wada-ama.org/en/World-Anti-Doping-Program/Speahd-Anti-

Doping-Organizations/The-Codeaccessed 27 January 2014.
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mainstream of international business law: the razeani the law merchant still casts a powerful sgé\nalysing
the opinions of the fathers of the moddex mercatoria Hatzimihail remembers that Schmitthoff wasn't
suspicious of the state, which helped to ‘furthisrmormative agenda of producing authoritativegdmt bringing
together customary rules, mercantile practice, state legislation’ while for Goldman ‘state law]léoved by
legal particularism, can only corrupt the law memff®. The process oex sportiva a ‘spin-off of thelex

mercatoria follows a very similar procedure as seen abtive.

In conclusion, the comparison between the two domnstof transnational law shows that in the appiren
innocuous terminology there are two agendas, tks wmo want to enhance the ability of self-reguiatexclude

other foreign laws and the ones who want to cradgégitimate space for a branch of law.
4. Proposal for a concept of lex sportiva

The previous sections have been exploring the wifiyhe framework ofex sportiva This section tackles the

different interpretations of the concept.
4.1 Lex sportivaas CASjurisprudence

In section 2 above it was sketched out that a nurmb&lorth American authors considiex sportivaas CAS
jurisprudence and the fact that this opinion isadeth. CAS panels have also been inclined to shaaeiew. In
Canadian Olympic Committee (COC) & Beckie Scotinternational Olympic Committee (IOC)he panel

confirmed that the reliance on CAS precedents byptrties amounts to a choice of lawef sportiva*

The proposition has two serious flaws and one itgporrisk. The first flaw is the lack of precedesetting
intention or indeed capacity; the second, the lafckvailability of the awards. The risk is, agatihe dubious
strength of a body of law which exists no furth@nfi the Arbitral Tribunal that holds it as mentidrizefore. The

referred flaws are dealt with next.

Looking at the doctrine oftare decicisor precedent setting, CAS panels concede impagtamehe previous
decisions, but avoid creating an obligation to ddms International Association of Athletics Federatidh8AF)

v. USA Track & Fieldthe tribunal expressed an intention to maintaie same conclusions of previous CAS
Panels in matters of law, avoiding grounding ttesoms for this: ‘[w]hether that is considered ateraif comity,

or an attempt to build a coherent corpus of lawttens not.*3 In a more recent decisioAndrea Anderson and
others v. International Olympic Committee (IQ@e tribunal stated that ‘it must accord to poergi CAS awards

a substantial precedential value and it is up ¢opifrty advocating a jurisprudential change to supersuasive

3% Nikitas E. Hatzimihail, ‘The Many Lives — and Face— of Lex Mercatoria: History as Genealogy in
International Business Law’. [2008] 71/3, Law anoh@mporary Problems, 173.

40 |bid 187.
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42CAS 2002/0/373 [14].

43 CAS 2004/A/628 [19].



arguments and evidence to that efféttii other words, the panels will accept submissi@hgng on previous
decisions, but will not admit an expectation to stoin the future. If there was such intention, dwd be
expectable to see that acknowledgement. Futurelpaveuld always be able to draw the differencesnfro
previous cases to justify another approach (seexample, the differences betwaafigan Athletic FC v/ Heart
of Midlothian, Heart of Midlothian v/ Webster & Wig Athletic FC and Webster v/ Heart of Midlothiarand
FC Shakhtar Donetsk (Ukraine) v. Mr. Matuzalem Fralimo da Silva (Brazil) & Real Zaragoza SAD (Sp&in
FIFA*, when the panel rejected to be overruling any iptesvdecisions and claimed to be following a maadat

of FIFA to resolve on a case-by-case basis).

This reluctance by the panels themselves is nocaental. CAS panellists come from different legaditions.
Binding precedent is generally assumed in the legalition of equity (or court-created law) and rhuess by
the called civil law traditiorf” While common law practitioners are used to the-fijipg function of the
decisions of the courts, civil law lawyers normatike a more persuasive authority approach, triongresent
previous decisions as one more argument in thenbaldBe it as it may, precedent setting is unheéid the
field of arbitration. Dealing with the value of pieus awards in commercial arbitration, Blackaby athers
express the lack of binding precedent of arbitvadrals saying that the “award of the first tribunt,is known—
and it may not be known, because of confidentiatityay be of persuasive effect, but no mdfeEven accepting

a purpose as decisive authority, Born acceptshimtdoes not mean that they enjoy binding autibff

With those ambitions of Supreme Court for spodaibnot be surprising that sports law practitionmpose a
Grand Chamber of CAS precisely to resolve conttamtis between CAS awards and to set preced®nidas
proposal implies acceptance by those who operatkeirsector that CAS jurisprudence is not a bodiawf
However, whether a tribunal is formed of three @altdrs or five, it cannot purport to have a highdor better —
perspective of the interpretation of the applicdake. That goes against the very nature of arlinainderstood
as consensual, non-governmental, impartial decisiade on the merits of the case, final and bindinghe

parties®* An arbitral award can be a very persuasive authdsit should not be more than that.

44 CAS 2008/A/1545 [55].

45 CAS 2007/A/1298, 1299 & 1300.

46 CAS 2008/A/1519 & 1520.

4"For a general view about the differences betweenvtio legal traditions, see John H. Merryniahne civil
law tradition: an introduction to the legal systemf Western Europe and Latin Amer{&anford : Stanford
University Press 1969).

8 Nigel Blackaby and others, ‘An Overview of Intetioaal Arbitration’ inRedfern and Hunter on
International Arbitration(Oxford University Press 2009) pp. 38— 39 .

“Gary B. Born/International Arbitration: Law and PracticéKluwer Law International 2012) pp. 365 — 366.
%0 James Segan, ‘Does the Court of Arbitration foorSpeed a “Grand Chamber"?’ (Blackstone Chambers
Sports Law Bulletin19 April 2013) sttp://sportslawbulletin.org/2013/04/19/does-thent@f-arbitration-for-
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Authors who have considered this specific aspecttdm as far as saying that the CAS produces parwase
law’, understood in the common law rule of precdd®ting, but a persuasive precedent in the wapvilflaw
jurisdictions. Mitten asserts that previous decisiserve as guidance to ensure that like caseseated alike in
accordance with Swiss public polig¥McLaren, himself a frequently appointed CAS adiitr, points out that
while there is no obligation to follow previousings arbitrators typically do so for the sake @fit).>® The fact
that CAS awards refer to previous decisions is detaly understandable; a panel dealing with tectrigsues
(for example, doping), or with specialist contradtmatters (for example, transfer rules) would sgeklance
and reassurance in previous decisions. Howevearasnlt mean that CAS panels intend to establisairg

precedent.

Intrinsically linked to the issue of binding efféstthe second flaw, which is the availability oAE awards, it
needs to be pointed out that while CAS publishegstis of its decisions, it wasn’t until 2009 th&SCstarted to
make available a large number of its aw?irid.is still a work in progress and confidentialityay still restrict
publication of important decisions. CAS awardsppeal (i.e. appeal against decisions of sport gorngrbodies)
are made public, unless both parties agree thgtsteuld remain confidential (article R59 of CASAE®D), but
those coming from the ordinary procedure (i.e.teation referred to directly by the parties) areamieto be
confidential unless both parties agree that theyldvde published (article R43 of the CAS Code)tHose
countries with legal tradition of precedent settipgiblic hearings and case reporting are essemhféadard
considers the importance of publication of CAS aigao improve and refine tiex sportiva but this is tiptoeing
a very essential feature of arbitration, whichdafadentiality >® It could be suggested that the awards can be made
anonymous, but this is rarely a solution. For exanibe decisions of the Dispute Resolution ChaniD&C) of
FIFA are published in FIFA's website and have baeonymised; the same happens with a number of jneges
of the Swiss Federal Tribunal (SFT); but it doesmipede an identification of the parties. Only whend if, the
report of CAS awards is fully developed and conitibd cases are excluded from the consideraticzasé law,
it could be spoken about as precedent settinghifgs stand today, a party in a dispute before €&8d be in
a situation of defencelessness if CAS was to censtdelf bound by previous unreported cases. kliteen
throws the idea of a hypothetical challenge basedialation of principle of good faith and equaddtment’ In
practice, those active in arbitration before CABtt extend their network to have access to whnaatd refers
to as ‘an "underground" library of opinions mostizeed in CAS proceedings that were gathered bylalsg/ers

and arbitrators®®

52 Mitten (n 4), 61.

53McLaren (n 4), 306.

S4CAS, ‘Welcome to the Database of CAS Awardsttg://www.tas-cas.org/jurisprudence-archivescessed
26 January 2014.
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Therefore, lex sportiva as the body of CAS awasddearly an inappropriate concept. CAS panelstdmave the
vocation or possibility of setting precedent anc timsufficient number of available decisions create

unpredictability.

4.2 Lex sportiva as CASjurisprudence, general principles and sportsregulations

Some authors understand the concepgxportivanot as a noun, but as an adverb which accompanighing
“sport”. In that way, Lorenzo Casini includes thehble complex of norms produced and implemented by
regulatory sporting regimes’, including IFs and NGB addition to ‘principles and rules’ created ®%S and
international law® Casini laments that the existence déxa sportiva which he also callglobal sports lawis

not universally accepted. According to this thekas, sportivawould be everything and anything produced by
sports governing bodieend CAS with influences of international law. Even so, Casind$ enough reasons to
postulate a self-regulation basedér sportiva®® This posture would lead to the risks referredyd3ary Born

in relation to the undefined nature of internatiopablic policy®! The moment that arbitrators can consider
themselves bound by thak sportiva the parties in the dispute would encounter alldigaension not necessarily

foreseen.

Richard Parrish’s contribution to the concept isimilar broad terms: ‘statutes and regulationgedérations as
interpreted by institutions of alternative disptgsolution’, incorporating ‘provisions of nation&uropean and
international law’? This fully comprehensive definition doesn’t explaivhy it is necessary to integrate
provisions of foreign laws in the idea ofex sportiva The uniqueness d&x sportivaneeds to come from its

character, not from the assimilation of other legaicepts.

With regards to EU sports law — the applicatiorEbf law to sporting contexts — Parrish suggestsithanly

patrols the outer limits of the lex sportiva, thedping to shape the standards with which the Ca&bps this
law’.%® Again, it can be seen a sense CAS-centrism téethsportiva Regardless, the co-habitation betwisen
sportivaand outside law — whether it may be EU law or pthevould be ideal, but the assumption is thatehier
an agreement as to the actual scope; and thatliteators will find the balance betwedéax sportivaand EU
law. With regards to the first aspect, it is clgarbt an agreed terminology. With respect to theosd point, it

doesn't resit the test of the cases in which mamglgirovisions of EU have been disregarded as ppficable.

This kind oflex sportivahas nothing ofex specialisin reality is an all-absorbing entity of law.dteates more

uncertainty than security, which is precisely teason for distinction.

4.3 Lex sportiva as rules of the game

59 Casini (n 14).

80 1bid, 2 - 3.

51Gary B. BornInternational Commercial ArbitratiofKluwer Law International 2009) p 2194.
62 Parrish (n 26), 718.

83 1bid, 733.
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One of the most celebrated awards of the CAEEK Athens and SK Slavia Prague vs. Union of Euanpe
Football Associations (UEPAENIC casef*— is frequently cited to support the concept afdportiva as a set

of principles. Interestingly, the award uses anoexpressionlex ludica,but it has been takenutatis mutandis

to belex sportiva Be it as it may, it was considered “unwrittenngiples [...] which national and international
sports federations must conform, regardless ofptiesence of such principles within their own seduand
regulations™® The implication, therefore, is that these prinefphre somehow above the actual regulations.
Similar principle was applied iBoxing Australia v. AIBAvointing that equal treatment and level playingever
part of thisex sportivaoverriding the agreed regulatioffsAccordingly, the sports regulator, i.e. the diadison

in charge of developing regulations, and perhapsrnmportantly, the appointed dispute settler, digciplinary
bodies and arbitrators, should be aware of thodelining principles which would override the consas of the

self-regulation.

Some attempt to specify these principles was geMichael Beloff QC, an arbitrator in the CAS, wtansiders
lex sportivathe body of specialist doctrines and principlesapplicationonly in a sporting context’ to include
no intervention with an official’'s decisions, comtfible satisfaction for sporting disciplinary ofées, strict
liability rule in relation to doping violations; drthe bias towards eligibility in sport competiti&iThe clear
advantages of these principles outlined by Beldadfthat they are overwhelmingly accepted in thetspahether
formally organised or not —, they emanate fromrlhles themselves and they are so intrinsic to sihautt its
character ofex specialiscannot be disputed. Nonethelesdexf sportivais taken to be ‘rules of the game’, then,
following the reflection of Kadeniex mercatoria you don’t need to coin a new term to explain sthing that
has always existetdd.Beloff himself alleges that sonméassical puristsvould rather uséex ludicafor the same
principles, but the difference goes beyond purist @urister®® The reason why ENIC uséelx ludicaseems to
be not pedantry, but deliberate intention of esshbig the core of the organisation of sport whstlall not be

regulated from outside the sport.

Calling lex sportivato the rules of the game is misleading. The sarag tlatlex mercatoriais the law of
commercelex sportivaneeds to be the law of sport. It would be ratl@nmpous if the ‘law’ component is only
the rules created for the better performance odréiqular sport. This concept téx sportiva therefore, is not

satisfactory for insufficient.

4.4 Lex sportiva asa myth and proposal of a Global SportsLaw

It was referred above the posture of Foster dismisas a myth the concept lek sportivapreferring instead a

concept of Global Sports Law meaning effectivelg tody of regulations of the IFs. Similar interpt&tn —

64 CAS 98/200 [156].

55 |bid [156].

86 CAS 2008/0/1455 [42].

57 Michael Beloff, ‘The specificity of sport — rhetoror reality?'[2012] International Sports Law Rewi, 9.
68 Kadens (n 33)

69 Beloff (n 67)
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albeit still calling it lex sportiva — was also gded by the CAS itself ilAndrea Anderson and others v.
International Olympic Committee (IOQWVhere the panel stated that the body of regulatisould be precisely

the starting point of any attempt to demonstragiegbility of lex sportivato a matter®

This last view seems to be more appropriate. Fjrgtidentifies the distinctive elements of thencept. Second,
it is supported in material regulations, those aed by the IFs. Thirdly, it gains the consideratidsystem when

it is interpreted consistently.

The difficulty with the proposition of Foster isethterm itself. Global Sports Law is useful in so & it
differentiates it from, for example, European Spdraw, National Sports Law and other instances,itbrigks
creating confusion. Where European Sports Law eagdsily visualised as the body of European lavicgipe

to sport, or National Sports Law as the law appliedo sport in each different country, Global Spdiaw evokes
more regulations of IFs than general principleserirdd from those regulations. In other to rebate th
misconceptions déx sportivait is necessary to propose an alternative fitgforpose definition. Otherwise there

is no debate, there is just division. To addreiss the next section proposes a definitioneafsportiva
5. Defining lex sportiva

As seen above, there is no agreement in the camesation oflex sportiva At the same time, it cohabits with a
number of other theoretical notions which go undieg: rules of the game (tex ludica for those so purist),
CAS jurisprudence, sports regulations. All thegela convey an idea and have autonomous identign Ehose
authors who provide a comprehensive and logicayastipn, refuse the term lefx sportiva Therefore, one way

to overcome that debate would be to provide anwatecdefinition, not a charter, ke sportiva

Neither “general principles of law applicable t@gg” or “sports regulations, laws and general @ples of law”
are usable or practical definitions. There is rasom for sport to expect a different applicatiothefgeneral legal
principles or laws, and the sports regulations levbdommon in some aspects, are result of the agnekeat its
stakeholders. Put it simply, a hockey player cafmeoexpected to learn the regulations applicabkernais or

basketball because it may apply to him or her erbthsis they all are sports.

The proposed definition fdex sportivawould be “general principles of the regulationsspbrt shared by the
sports community”. This notion can be applied bspdie resolution mechanisms — whether it may b&hg
or any other arbitration body or disciplinary trital — but it doesn’t make it dependent of them meeds its
recognition in order to be enforceable. Very muké & custom legally enforceable, the principlesrs by the

regulations of sport are easily recognised and rpe

This kind oflex sportivawould be the principle integrity in sport (refledtin the fight against doping and against
undue influence in the result of a game by wayatfibg), fair play, and competitive balance of aoynpetition.
Furthermore, this idea ¢éx sportivadoesn’t exclude other non-sport related orgamaatfrom its application

and assistance. Global Sports Law, related ex@lsio the regulation of International Sports Fadiens and

70 CAS 2008/A/1545 [66].
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the harmonisation that the CAS makes of it wouldnsparallel to these principles. That Isportivawould not

sit in the apex of the legal pyramid but it woutdpire the regulation of sport.
6. Conclusion

Lex sportivacan be a very useful concept which would vindieabhégh degree of specialisation within the sports
and the sports law. So much so théasportivaas principles generated from within would be aifigant tool
of homogenisation of the regulations of sport armtqrtion of the core of self-regulation that theside world
should respect. On the contrary, CAS-centrism daiins for a special treatment of everything spootuid

convertlex sportivaa purely academic debate when not an excuseddathto fix what it is not broken.

The definition oflex sportivaproposed in this article, “general principlesto tegulations of sport shared by the
sports community” has in common a respect for segdfilation and respect for mandatory law applicabtecase
by case basis. Thidx sportivais easy to understand by those involved in spadeptable by those outside of it

and applicable by any decision maker involved sparts dispute.
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