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*E.L. Rev. 618 The Court of Justice in Wouters has ruled that the Netherlands Bar's prohibition on
multidisciplinary partnerships (MDPs) between lawyers and accountants is compatible with
Community law. It considered that there was no breach of Article 81 E.C. because any restriction on
competition was in the public interest, and that there was no breach of Article 82 E.C. because the
Bar did not constitute an undertaking or a group of undertakings. The purpose of this article is to
analyse the judgment and its significance for the future of MDPs.

Although the possibility of MDPs between lawyers and accountants has for some years been at the
forefront of debate in Law Societies and Bars across the globe,* proponents of MDPs have recently
suffered a number of potential setbacks. In July 2000, after a number of pro-MDP reports,? the
American Bar Association (ABA) voted to retain its prohibition on MDPs.? In late 2001, the American
corporation Enron collapsed after accounts certified by its auditors, who were part of a firm which
provided a range of other services to Enron, proved to be false. This reinforced concerns in some
quarters that the independence of professional advisers could be compromised by the financial
reliance and close personal relationships resulting from the provision of a comprehensive range of
services to a client.* As the Secretary General of the Council of the Bars and Law Societies of the
European Union (CCBE) stated:

We're not trying to get glory out of Enron and the poor people affected, but that is exactly what we
were warning. The integrity of a service, whether auditing or legal, is undermined if you've got
pressure from other professions selling services across yours.®

*E.L. Rev. 619 The most recent potential setback to the cause of MDPs is the judgment of the Court
of Justice in Wouters, Savelbergh & Price Waterhouse Belastingadviseurs BV v. Algemene Raad van
de Nederlandse Orde van Advocaten (Raad van de Balies van de Europese Gemeenschap,
intervening) (sometimes known as the NOVA case after the defendant, the Nederlandse Orde van
Advocaten (Netherlands Bar)).® It ruled that the prohibition by the Netherlands Bar of MDPs was
compatible with Community law, and the purpose of this article is to analyse the judgment critically
and assess its significance for the future of MDPs.

The national legal framework in the Netherlands

Article 134 of the Constitution of the Netherlands provided for the granting, to bodies governing the
professions by or under statute, of statutory power to adopt regulations. Pursuant to this, Article 28 of
the Advocatenwet (Law on the Bar) empowered the College van Afgevaardigen (College of
Delegates) of the Netherlands Bar, which was elected at meetings of the various District Bars, to
adopt regulations. It provided for these to be drafted by the Algemene Raad van de Nederlandse
Orde van Advocaten (General Council of the Bar of the Netherlands), which could invite the Raden
van Toezicht van de Orden in de Arrondissementen (Supervisory Boards of the District Bars) to
submit their views. Pursuant to Article 28, the College of Delegates adopted the
Samenwerkingsverordening (Regulation on Joint Professional Activity) 1993 (“the 1993 Regulation”).

Article 4 of the 1993 Regulation permitted members of the Bar to enter into “professional partnership”
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(defined by Article 1 as “any joint activity in which the participants practice their respective professions
for their joint account and at their joint risk or by sharing control or financial responsibility for that
purpose”) only with members of the Bar registered in the Netherlands, certain other lawyers, and
members of another professional category accredited by the General Council under Article 6. Article 6
provided for accreditation subject to three conditions. First, the exercise of the other profession must
be conditional upon the possession of a university degree or equivalent. Second, the members of that
profession must be subject to disciplinary rules comparable to those of the Bar. Third, entering into
partnership with members of that other profession must be compatible with Articles 2 and 3 of the
Regulation. Article 2 prohibited members of the Bar from being authorised to assume obligations
which might jeopardise the free and independent exercise of their profession, including the partisan
defence of clients' interests and the corresponding relationships of trust between lawyer and client.
Article 3 prohibited them from being authorised to enter into any professional partnership unless the
primary purpose of each partner's profession was the practice of the law. The recitals to the 1993
Regulation stated that members of the Bar had been authorised to enter into partnership with
notaries, tax consultants and patent agents, but not accountants.

The facts and procedure before the national courts

Wouters, a member of the Amsterdam Bar, became a partner in Arthur Anderson & Co.
Belastingadviseurs (tax consultants) in 1991. In 1994, he informed the Supervisory Board of the
Rotterdam Bar of his intention to enrol at the Rotterdam Bar and to practice in *E.L. Rev. 620
Rotterdam under the name “Arthur Anderson & Co., advocaten en belastingadviseurs”. The
Rotterdam Board ruled that Wouters was in breach of Article 4 of the 1993 Regulation because
members of his partnership, Arthur Anderson & Co. Belastingadviseurs, were in professional
partnership within the meaning of Article 1 of the 1993 Regulation with members of the partnership
Arthur Anderson & Co. Accountants which included accountants. The Board also ruled that if Wouters
entered into a partnership whose collective name included the name of the natural person “Arthur
Anderson” he would be in breach of Article 8, which provided that the collective name of a
professional partnership must not be misleading. The administrative appeal by Wouters, Arthur
Anderson & Co. Belastingadviseurs and Arthur Anderson & Co. Accountants was dismissed by the
General Council.

In 1995, Savelbergh, a member of the Amsterdam Bar, informed its Supervisory Board of his intention
to enter into partnership with the private company Price Waterhouse Belastingadviseurs BV, a
subsidiary of the international undertaking Price Waterhouse which included both tax consultants and
accountants. The Amsterdam Board ruled that the proposed partnership was contrary to Article 4 of
the 1993 Regulation. The administrative appeal brought by Savelbergh and Price Waterhouse
Belastingadviseurs BV was dismissed by the General Council.

The appellants in both cases appealed to the Rechtbank. It declared inadmissible the appeals bought
by Arthur Anderson & Co. Belastingadviseurs and Arthur Anderson & Co. Accountants, and
dismissed as unfounded those bought by Wouters, Savelbergh and Price Waterhouse
Belastingadviseurs BV. It ruled, first, that the Netherlands Bar was not an association of undertakings
under Article 81 (ex 85) E.C. or an undertaking or association of undertakings occupying a collective
dominant position contrary to Article 82 (ex 86) E.C. Second, Article 28 of the Advocatenwet was not
incompatible with the duty of Member States under Article 10 (ex 5) E.C. to abstain from any measure
which could jeopardise the attainment of the objectives of the E.C. Treaty, because it did not transfer
any powers to private competitors in such a manner as to undermine the effectiveness of Articles 81
and 82 E.C. Thirdly, the 1993 Regulation was compatible with the right of establishment in Article 43
(ex 52) E.C. and the freedom to provide services in Article 49 (ex 59) E.C. because there was no
cross-border element in the present cases and, in any event, the prohibition on lawyer-accountant
partnerships was justified by overriding reasons relating to the public interest and was not
disproportionately restrictive.

The five appellants appealed to the Raad van State, and the CCBE was granted leave to intervene in
support of the Netherlands Bar. The Raad van State confirmed that the appeals by Arthur Anderson &
Co. Belastingadviseurs and Arthur Anderson & Co. Accountants were inadmissible, but referred to the
Court of Justice a number of questions on the interpretation of Community law.

The judgment of the Court of Justice
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The Bar was subject to Article 81 E.C.

The Court ruled that the Bar was an association of undertakings. It was therefore subject to Article 81
E.C., which prohibited, inter alia , decisions by associations of undertakings which might affect trade
between Member States and which had as their object or effect *E.L. Rev. 621 the prevention,
restriction or distortion of competition within the common market. First, members of the Bar were
undertakings, a concept which covered any entity engaged in an economic activity, regardless of its
legal status and standing.” Since members of the Bar offered legal services for a fee, and bore the
related financial risks, they were undertakings for the purposes of Articles 81, 82 and 86 (ex 91) E.C.,
regardless of the complexity of the services and the regulation of their practice.® Second, the Bar
acted as an association of undertakings and not as a public authority in adopting the 1993
Regulations, because it was not exercising typical public authority powers but acting as the regulatory
body of a profession. Its governing bodies were elected solely by the profession without government
intervention, it was not obliged to consider the public interest, and the prohibition on MDPs in the
1993 Regulation regulated an economic activity.

The Court was clearly correct to examine the substance rather than the form of the Netherlands Bar
and the 1993 Regulation, and to reject the argument that the public law framework in which the Bar
was constituted and the possibility of it acting in the public interest rendered Article 81 E.C.
inapplicable. Since any restrictions on competition could undermine the single market, the ambit of
competition law should be construed widely and exemptions from it correspondingly narrowly.® As the
Court acknowledged, rules made by a professional association under delegated powers would remain
State measures and hence outside Article 81 E.C. where that State required the rules to comply with
the public interest, defined the public interest criteria, and retained State power to adopt decisions in
the final instance. Member States thus have the option of retaining competence in regulating
professional conduct, an option exercised by Germany.

The 1993 Regulation did not breach Article 81(1) E.C.

The Court held that the 1993 Regulation adversely affected competition contrary to Article 81(1) E.C.
because the prohibition on MDPs between members of the Bar and accountants was liable to limit
production and technical development. First, legal services frequently required recourse to an
accountant, MDPs would make it possible to offer a wider range of services, and clients would be
able to take advantage of a “one-stop shop” for a large part of the services necessary to their
business. Second, MDPs would be capable of meeting the need for continuous adaptation to national
and international legislation resulting from increasing globalisation. Third, economies of scale
resulting from MDPs might have positive effects on the cost of services. Although unlimited
authorisation of MDPs between the generally decentralised legal profession and the highly
concentrated accountancy profession'® could decrease competition in legal services, the preservation
of sufficient competition could be guaranteed by measures less restrictive than the 1993 Regulation,
which prohibited any form of MDP between lawyers and accountants regardless of the size of firms
involved.

*E.L. Rev. 622 The Court also held that the 1993 Regulation was capable of affecting trade between
Member States, because a decision applicable to the whole of a Member State inevitably reinforced
the partition of markets on national lines.** This effect was particularly appreciable because the 1993
Regulation applied equally to visiting lawyers, the legal regulation of transnational transactions had
increased, and the firms of accountants seeking to form MDPs with lawyers were generally
international groups present in several Member States.

It is scarcely surprising that the Court concluded that a ban on a particular type of business
organisation was liable adversely to affect competition and trade between Member States. What is
surprising is that it proceeded to conclude that the ban did not breach Article 81(1) E.C. because the
Netherlands Bar was entitled to conclude that its members might be unable to advise and represent
their clients independently and confidentially if they belonged to an organisation which also produced
and certified the accounts of transactions in respect of which their services were provided. The Court
noted that MDPs were permitted in Germany because accountants there were subject to a rule of
professional secrecy equivalent to that imposed on lawyers.*? However, in the Netherlands, lawyers
were subject to duties to act for clients in complete independence and in their sole interest, to avoid
all risk of conflict of interest, and to observe strict professional secrecy, whereas accountants were
not bound by a rule of comparable professional secrecy because they had to examine and audit
clients' accounts objectively in order to inform third parties of the reliability of those accounts.*
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This reasoning does not justify the conclusion that the ban did not breach Article 81(1) E.C. Article
81(1) E.C. prohibits, inter alia , decisions of associations which adversely affect competition and
which might affect trade between Member States. Therefore, once the Court had concluded that the
1993 Regulation was such a decision, Article 81(1) E.C. gave no scope for a finding that there had
been no breach. Questions of justification could arise only under Article 81(3) E.C. As Advocate
General Léger stated, consideration under Article 81(1) E.C. not only of whether competition was
restricted, but also of whether the restriction might be justified was “liable to negate a great part of the
effectiveness of [Articles 81(3) and 86(2)]”.** Even if the public interest was relevant to the application
of Article 81(1) E.C., it would be disproportionate to prohibit all partnerships between lawyers and
accountants on this ground.

*E.L. Rev. 623 The Advocate General reached the same ultimate conclusion as the Court, but by a
different route. He concluded that Article 81(1) E.C. did not apply because of Article 86(2) E.C., which
provided that undertakings entrusted with the operation of a service of general economic interest
were subject to the competition rules of the E.C. Treaty only in so far as those rules did not obstruct
the performance of their tasks. He argued that lawyers performed services essential to a State
governed by a rule of law, and that these would be threatened if lawyers' independence was not
guaranteed by the prohibition on MDPs. However, it is submitted that it would be lack of
independence from the State rather than from other professionals which would threaten the rule of
law, and therefore the application of competition law would not prejudice the provision of legal
services. As the Court accepted, Article 81 E.C. should be capable of being applied to the provision of
legal services.

The Bar of the Netherlands was not subject to Article 82 E.C.

The Court of Justice ruled that Article 82 E.C. was inapplicable to the Bar because, although the 1993
Regulation regulated economic activity, the Bar itself did not carry out an economic activity and was
therefore not an undertaking within the meaning of Article 82 E.C. Nor could it be categorised as a
group of undertakings, because its members were not sufficiently linked to each other to adopt the
same conduct on the market and thereby eliminate competition between them.* In any event, since
the members of the Bar accounted for only 60 per cent of turnover in the legal services sector in the
Netherlands, and that figure was made up of a large number of law firms, they could not be regarded
as occupying a collective dominant position under Article 82 E.C.*

While it is indisputable that the Bar did not carry out an economic activity, the conclusion that its
members were insufficiently linked to constitute a group of undertakings merits further consideration.
It could be argued that the members of the Bar adopted the same conduct in that they all complied
with the 1993 Regulation and therefore did not form MDPs, and that as a result competition between
law firms and MDPs was eliminated. However, as the relevant market must be the provision of legal
advice, and members of the Bar continued to compete in these, the conclusion of the Court is correct.

The 1993 Regulation did not breach Articles 43 or 49 E.C.

The Court ruled that the prohibition on MDPs in the 1993 Regulation was, in principle, contrary to the
right of establishment in Article 42 E.C. and the freedom to provide services in Article 49 E.C.
However, it was justified under these Articles as under Article 81 E.C., as being necessary for the
practice of the legal profession as organised in the Netherlands. The same criticisms of this approach
apply as outlined above.

*E.L. Rev. 624 The significance of the judgment for the existence of MDPs

While a ruling that the Netherlands Bar's rules were incompatible with Community law would have
obliged it and potentially many other European Bars'’ to repeal their prohibition on MDPs, the only
immediate significance of the judgment is that these prohibitions need not be repealed and the status
guo can continue. Countries such as Germany which currently permit MDPs between lawyers and
accountants can therefore continue to do so. However, although countries such as the Netherlands
can continue to prohibit them, the CCBE, which declared its opposition to MDPs long before this
judgment,*® has recommended that all bars and law societies review their professional rules because
of the confirmation in the judgment that these rules can be subject to competition law.*

It is unlikely that the judgment will significantly reduce the pressure for MDPs to be permitted. First, it
will not affect the views of those lawyers and accountants who regard MDPs as a promising business
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opportunity.” Although lawyers whose predominant motivation is fear of the threat from accountants
may feel this threat to be less immediate, it has certainly not disappeared. Andersen Legal worldwide
managing partner Tony Williams has been quoted as saying that:

[The judgment] will not stop us practising law in the Netherlands, or anywhere else around the world.
21

Second, the judgment is unlikely to influence those jurisdictions outside Europe where MDPs are
permitted (for example, Washington DC,* Ontario® and New South Wales** ) or are being considered
(for example, Canada,” Australia® and New Zealand®" ).

Third, moves by the Law Society of England and Wales (“the Law Society”) towards a *E.L. Rev. 625
lifting of its prohibition on MDPs? also seem unlikely to be checked, not least because the Office of
Fair Trading in the United Kingdom supports MDPs as a method of stimulating competition, and
believes that their prohibition restricts competition.?> Janet Paraskeva, Law Society chief executive,
has been quoted as saying

[The Netherlands Bar] is not required by statute to take its decisions in the public interest. We support
the principle of MDPs as part of our commitment to improve access to legal services and choice for
customers.®

Finally, the World Trade Organisation (WTO), which is examining whether the advantages of MDPs
are offset by their risks for ethics and the competitive structure of the legal market,® is likely to focus
on how, rather than whether, MDPs can be regulated so as to balance ethical rules with the effective
enforcement of competition. The secretary to the WTO's Council on Trade in Services has suggested

that bans on MDPs are “slightly unrealistic”.

The significance of the judgments for the regulation of MDPs

The potential problems with MDPs highlighted by the Court of Justice must be addressed by any
jurisdiction which permits them. First, there is the issue of confidentiality. In an MDP, the duty of
confidentiality could vary among partners according to their profession. Complete harmonisation is
unlikely to be possible because of the inherent conflict between lawyers' duties of secrecy and legal
privilege on the one hand and, for example, the duty of accountants to disclose to the authorities
information relating to tax evasion on the other. However, a duty on all MDP members in relation to
legal work appears to be feasible; in HRH Prince Jefri Bolkiah v. KPMG (a firm) * the House of Lords
ruled that accountants offering litigation support services incurred similar obligations of confidentiality
to those imposed on solicitors.* In relation to enforcement, the Paris Court of Appeal has held that
the Paris Bar cannot require the non-lawyers in an accountancy firm with a legal arm to comply with
its ethics rules,® and the Law Society has received Counsel's Opinion indicating a similar problem in
relation to its powers.®* It may therefore be necessary for the powers of the relevant Law Society or
Bar to be amended to encompass *E.L. Rev. 626 all member of an MDP, or for such duties to be
enforced by a dedicated MDP regulator.

A particular problem with confidentiality is that MDPs could threaten legal privilege, which affords
complete confidentiality to certain communications with lawyers. For example, in England and Wales,
privilege covers all communications between a client and his solicitor which are for the purpose of
giving or receiving legal advice® or for the predominant purpose of litigation.*® The extent of privilege
varies from jurisdiction to jurisdiction®® ; for example, the Union Internationale des Avocats has called
for privilege to override any obligations to report criminal activity,® a position not possible in the
United Kingdom because of legislation designed to outlaw money laundering.** However, it is likely to
be the case in most jurisdictions that communications between a client or a solicitor and a non-lawyer
member of an MDP would be privileged in far fewer circumstances, and both clients and non-lawyer
members must be made aware of the position.

Secondly, there is the issue of independence. However, this is a problem for single disciplinary
partnerships and there is no evidence that pressure to refer a client to fellow partners rather than a
third party has compromised lawyers' independence in such partnerships. The rules developed in the
context of such partnerships where there is a conflict of interest between clients can also be applied
to MDPs. Members of an MDP should therefore not act for a client whose interests conflict with those
of another client, unless one is no longer a client and either that former client consents or there is no
real risk of confidential information relating to it being communicated to MDP members advising the
current client.*?
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In addition to threats to confidentiality and independence, MDPs could also threaten clients' financial
protection. For example, in England and Wales, solicitors' clients are protected financially by stringent
rules applicable to client money held by a solicitor,”® schemes of compulsory insurance and
compensation to protect clients in the event of a solicitor's negligence or dishonesty* and the review
of solicitors' costs.*® The protection *E.L. Rev. 627 afforded to clients of other professions is often
less and would therefore need to be increased where an MDP is involved.

In England and Wales, the Law Society has approved MDPs in principle, provided that the necessary
safeguards to protect the public interest are put in place. As an interim model it proposes “Legal
Practice Plus” which would allow solicitors' firms to have a minority of non-solicitor partners who
would be registered through a contract with the Law Society designed to ensure that they are fit and
proper people, and would have to agree to submit to the Law Society's regulatory powers and
observe the rules of conduct. There would be additional Multi-Disciplinary Practice Rules, but the Law
Society has not yet indicated their content. The solicitor partners would be required to supervise the
other partners and ensure their compliance with these obligations. The solicitors must have ultimate
control and must be in a numerical majority except in the case of two partner firms.*® This would
provide certain of the client safeguards relating to confidentiality, conflicts and finance discussed
above. The exact nature of the safeguards remains to be clarified, but it appears that they will be
“satisfactory” rather than full* and, in respect of privilege, “unlikely [to] result in a cast iron guarantee”.
8 Although the exact level of protection in MDPs will inevitably vary between jurisdictions, it is evident
that some lessening of overall protection is likely. The question is whether this loss is offset by the
gain for clients in being able to use a one-stop shop service.

Conclusion

Although the Wouters judgment makes the introduction of MDPs across Europe unlikely in the short
term, it will do nothing to discourage them elsewhere, and indeed the threat of professional regulation
being subjected to competition law may result in less wideranging prohibitions being introduced in
Europe. If the Law Society lifts its prohibition on MDPs in England and Wales, the large number of
English law firms with a pan-European reach may also begin to exert pressure on other European
Law Societies and Bars to relax their bans.

The question in the long term is therefore likely to be not whether MDPs should be allowed, but how
the regulatory issues should be handled. On the basis of the models adopted in Washington DC,
Ontario and New South Wales, compulsory compliance by all MDP members with all or some of the
lawyers' practice rules would seem the most popular option. The battleground between lawyers and
accountants therefore looks set to move to the discrepancies between their respective practice rules.

LL.B. (Hons), Solicitor, Senior Lecturer, Nottingham Law School, Nottingham Trent University.
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