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MINOR BUILDING WORKS - COMMITMENT BY POSTULATION

ABSTRACT

Procurement of small building works by the traditional 'lump sum
without quantities' arrangement is often frought with difficulty.
This unfavourable condition exists irrespective of the size of the
project or the money value placed upon it. The building process
constitutes an amalgam in the context of both design and
construction and, in this respect, high quality co-ordinative

management is an essential ingredient to the success of the

enterprise. Established lines of procedure exist to assist
management in the achievement of objectives however
achievement is rare. The violation of these objectives points to
inferior quality management, to faults within the procedural

mechanism or to a combinement.

The building industry is aware of the manifestations created by the
areas of difficulty and the findings of commissioned research have
related these manifestations to faults within the procedural
mechanisms. One major piece of research published in 1964 relates
known problem areas to deficiencies in information and time. A
further major piece published in 1987 refers to similar problem
areas but focuses attention upon information and co-ordinative
management. These significant pieces of research serve to show
that information is fundamental to the problem areas associated
with building works contracts. Furthermore they show the
problems which existed in the early 1960's to remain and the
initiatives generated since that time to be largely ineffective.

This study, in considering the letting and management of minor
building work contracts by the lump sum selective tender process,
has:

provided the work category with definition and has argued the
case against segregation,

examined the particular needs of the contractor for quality
information and time and has compared these needs with both



endemic practices and with procedures recommended by the
industry,

deliberated upon the philosophical issues relating to the small

building firm to relate objectives with work characteristics,

gained, by empirical survey, the opinion of contractors towards
established recommended procedures,

identified areas of deficiency and has quantified the measure
of risk and uncertainty created by those deficiencies,

related deficiency within practice and procedure to behaviour,

established prescriptive measures to wholly eliminate some of
the problem areas and to substantially reduce others.

This study differs from earlier research and contributes to the
knowledge of the subject treated on three accounts,

1. that <credence 1is given to the significancy and the
particular needs of small building works,

2. that, in terms of contractural obligations, subscription
favours mutual recognition and dispels the wholly singular
manner of approach offered by earlier commissioned
research,

3. that the suggested remedial measures are directed

towards proactive rather than reactive ideals.
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PREFACE

Defining the Area of Study

This study relates to procedures and practices common to minor
building works where detailed measurement in the form of bills of
quantities do not form part of the contract documentation.

Minor building works occupy a major sector of the total building
industry output within the United Kingdom. A survey of building
contracts in 1980 by the RIBA1 established that 75 per cent of the
work of 75. per cent of the architectural practices throughout the
whole of the United Kingdom was related to contracts of less than
£75,000. Minor however in this context is something of a
colloquialism as the term is devoid of specific definition and to
avoid ambiguity all future references will be to 'small' rather than
'minor' works.

Hillebrandt2 in considering the constructing firm and its objectives
offers statistics to indicate that in 1982 small firms of building
contractors or subcontractors which operated with fewer than 25
employees represented 96% of the total number of building firms in
the United Kingdom and that these firms were responsible for
approximately 36% of the total work output. Seeley3 commenting
upon the importance of building and, in particular, small works
states that "approximately one half of the value of fixed capital
produced in this country each year emanates from the construction
industry" and that "about twenty per cent relates to repair and
maintenance works".4 The small work type is often fraught with
difficulty and is disposed to conditions similar in every respect to
those conditions normally associated with a larger building project.
Industry has shown an awareness of the symptoms which relate to
this condition in the context of the larger project and an awareness
of the problems created for the parties to the building contract.
However a similar level of concern has not been directed towards

small building projects. This awareness has resulted in substantive

1 See ante, pp. (ii) and (iii) for abbreviation.
2 See References, post,
3 Ibid.

4 I H Seeley, The. Concept of Cost Control, in Building Economics. The MacMillan Press
Limited, London and Basingstoke, Third Edition, 1983, pp.4-5.

iv



research being commissioned by the building industry since 1960
together with the publication of recommendations and conventions
aimed at improving, amongst other issues, the procurement system.
These recommendations and conventions have merit in principle
but they have been proved to be largely ineffective *in their
application. This condition of incompatibility which exists between
the engendered principles and the administration of those
principles is influenced to a large extent by the level of flexibility
afforded by the recommendations and conventions and the
interpretation of directives.  Furthermore the directives have been
singularly inclined to favour those who commission building works
and this attitude is portrayed with an almost total disregard for

those who undertake to construct the works.

The small works classification of building work, whilst being devoid
of specific definition, enhances a multiplicity of work types. As a
consequence it attracts a large variety of contracting organisations
with equally varied degrees of skill and expertise. For certain
reasons small building works do not often enjoy the traditional
codes of procedural discipline more commonly associated with the
larger building project. The effects of this procedural characteristic
is reflected by the inferior quality of financial control which is
capable of being achieved and the incidence of dispute which often
gives rise to litigation or arbitration. In more sever cases this lack
of financial control can result in a state of insolvency being declared
and insolvency imposes suffering upon all concerned with the

building project and has far reaching implications.5

The Objectives of the Study

1. To establish definitive lines of association between the problem
areas which are known to exist within the minor works sector
of the building industry and the quality of communicative
behaviour.

2. To examine procedural disciplines normally associated with

minor building works from the viewpoints of the client, the

professional adviser and the contractor. This unific approach

5 See Appendix J, post, pp. xxi.



will provide a more realistic perspective than currently exists.
It will also facilitate a more balanced examination of the known

problem areas.

To establish the significance of the problem areas by
correlating empiric conspectus and published opinion. The
results to be expressed in terms of risk and uncertainty.

To introduce into the procurement mechanism prescriptive

equitable measures, whereby,

a. the interests of both parties to the building contract are

equally disposed and mutually served,

b. the measure of risk and uncertainty to be borne by the

contractor is significantly reduced.



PARTI

THE PHILOSOPHIC ISSUES



CHAPTER ONE - Introduction to Part 1

Interpreting the small building works category

Judgement upon small or minor works has been made by certain
authorities. Upper and lower limits have been decided upon where,
for financial reasons, it has been considered necessary to demarcate
between small or minor works and large works.

The words ‘minor’ and ‘small” have been wused by different
authorities to define the magnitude of the works in terms of
physical size or financial value. In the etymological sense there
appears to be no significant difference between the two words and
for the purpose of this research they have been assumed to be
terms of colloquidity and to have a similar meaning.

Two publications offered as a guide to pricing building works define
small works as,

“those of a total contract value not exceeding £50,000 and
which may be all new work, entirely of repairs, renewals
and renovations or a combination of new work and repairs,
renewals and renovations".1

This definition has recently been changed to read,

“The prices are based upon a contract of extensions and
alterations to an existing building, two or three storeys
high, having a tender price of about £50,000 requiring
small quantities of materials and labour”.2

Another building price book offers a slightly different

interpretation for small works,

13

for contracts for works of repairs and alterations and
small extensions. The type of contract envisaged would be
in the range of £25,000 to £65,000 value involving either
the conversion and repair of existing two or three storey
dwelling homes with small extensions for additional

1 Introduction in Wessex Building Price Book. Wessex Electronic Publishing, Dorset,
3rd Edition, 1985. 6, code ref. AA - AB.
2 Introduction in Building Minor Works. Wessex Database. Vol.2, Wessex Electronic

Publishing, Dorset, S5th Edition, 1988, code ref. AA - AB.
1



accommodation or the conversion alterationand repair of
existing officefactory or other type of building with a
certain amount of internal reconstruction”. 3

Similarly the JCT4 has offered an upper limit of £50,000 at 1981
prices in the case of MWS805 and this upper limit remains
unchanged at 1988. JCT806 and IFC847 possess neither upper nor
lower limits but IFC 84 contains a recommendation which suggests
an upper limit of £250,000. These three standard forms of contract
are therefore flexible in respect of the financial value of the works.
This degree of flexibility provides the professional adviser with an
opportunity to select a particular standard form on the basis of
appropriateness in relation to the measure of simplicity and
complexity of the works.

The RIBAS relates a much higher financial value to small works;

“This document is intended for use where the scope of the
works and the architects services are suchthat extensive
consultants’ services are not required and where the total
construction cost will not normally exceed £100,000. For
more complex projects the full edition of the Architect’s
Appointment should be used”. 9

This problem of definition appears therefore to be one of viewpoint
and relativity. For example, in the context of a contracting
organisation, a contract of value £15,000 being carried out by an
organisation operating a £100,000 turnover would probably be
judged large whereas a similar contract undertaken by an
organisation operating a £3,000,000 turnover would probably be
judged small.

3 Small Works Section, in Laxton's National Building Price Book. Thomas Skinner
Directories, West Sussex, 159th Edition 1987.

4 See ante, pp. (ii) and (iii) for abbreviations.

S5Ibid.

61bid.

71bid.

*Ibid.

9 RIBA, Architects Appointment - Small Works. Part 1, RIBA Publications Limited,

London, September 1982, amend. 6 July 1989.
2



The case studyl0 serves to illustrate that in some instances neither
the financial value nor the levels of simplicity and complexity
associated with the  works are reflected by the type of
documentation used.

Considering the importance of the definition

The above examples outline the various recommendations and
these examples together with the case study analysis, indicate the
measure of disregard often shown to those recommendations.
This poses the question of whether or not the definition is
important and relevant to the issues being considered. Also
whether or not there is a need to draw a specific line of
demarcation between small and large building works. In
responding to these questions it is necessary to deliberate upon the
reasons for segregation and the particular benefits segregation
provides to the parties to the contract.

Establishing the reasons for segregating small and large
works

The guidelines proffered by building work price books may be
disregarded in this context for such publications react to custom
and practice. They are not concerned with the reasoning, design
and application of systems or matters of procedure. Similarly the
advisory pamphletll may alsobe disregarded as this isconcerned
with the extent of  consultantservices involved in design and
supervision, the architect’s obligation to the client and fee scales
none of which directly affect the placing and management of
contracts.

Elimination of these extraneous issues focuses attention upon the
conditions of contract. The detailed examination and evaluation of
standard and alternative forms of contract conditions are beyond
the scope of this study except insofar as the documents have a
bearing on issues relating to communication and torisk and
uncertainty. However the conditions of contract have contributed
to the philosophy which has determined the need for segregating

10 See Appendix B, post, pp. v-vi.
11 RIBA, op. cit.



major, intermediate and minor building works and it is necessary to

consider the broader issues of this philosophy.

A need for one common form of contract for use with all building
works was strongly recommended in The Banwell Report.12
Notwithstanding this the JCT, having been augmented in 1966 by
representation from two specialist sub-contract associations,
realised the necessity for the then current nominated sub-contract
provisions to be radically revised. It was also realised that such
revisions would have to be designed to take account of other
proposals which concerned the main body of the conditions of
contract and that this wouldrequire the production ofan entirely
new form of contract. These deliberations resulted in the
publication of JCT80. The new standard form was considered by
many to encourage good practice in the administration of contracts.
However it was consideredunwieldy and complex in respect of
procedural matters and suitable only for use with projects where
the size and complexity of the works made demands for a
commensurate degree of detailing.

During the period 1966 to 1980 the only other JCT standard form of
contract available for use in the private sector was the Agreement
for Minor Building Works. (1968 editionl. This document, according

to Jones and Bergman,13 “was clearly wunsuitable for other than

simple contracts of low wvalue”.14

The redesign of the 1963 edition of the RIBA Standard Form with
amendments resulted in thepublication of JCT80 and this in a
variety of formats to suit different needs. This publication created
a need for a similar treatment to be administered to the Agreement
for Minor Building Works (1968 editionl. As a result MW80 was
issued by the JCT in January 1980.

These two standard forms of contract were designed to provide
independently for the needs of the large complex project and for
the small project of simple character and low value. Precautionary

12 See ante, pp. (ii) and (iii) for abbreviation.
13 See References, post.
14 Neil F Jones and David Bergman, Background to the Intermediate Form, in A.

Commentary on the JCT Intermediate Emm, of Building sContract, Collins Professional and
Technical Books, 1985. p2.
4



measures were taken by the JCT in the drafting of MWS80 against
indiscriminate and inappropriate use. These constraints were

deemed necessary due to the simplistic nature of the document.

Besides establishing an upper financial limit, above which MWZ&§0
should not be wused, the document embraces other intended and
implied constraints. Whilst these constraints are not expressed in
the actual document they are engendered in associated publications.
Practice Note M215 contributes to the definition in clause 2.

Where the works are of a complex nature a bill of
quantities would ordinarily be necessary”.

Similarly the Manual for wuse with MWS80 comments upon the
suitablity of the agreement and, in this respect, raises the issues of
time, value, complexity, skill and desruption.16

However the Manual suggests that the degree of complexity directly
concerns the nature and type of work and is not related in any way
to size, value or time period designated to the construction of the
works.  In this respect it could be argued that complexity can be
equally pronounced in both small and large works.

The small works sector embraces a large variety of work types with
significant areas of specialisation. Equally the sector attracts a
variety of contracting organisations with widely differing aptitudes

in respect of technical skill and commercial expertise.

The constraints contained within both the standard and the minor
work forms of contract were jointly responsible for creating a void
and for necessitating a further document to cater for works of
simple character but of a higher value than envisaged by MWS&O.
This demand resulted in the publication of IFC84.

The reasons for the segregation of minor and major building works
are therefore known. Whilst price, which presumably means
contract value, is referred to as a limiting factor only in MWS&8O0, the

15 JCT, Practice Note M2. Agreement for MinorBuilding Works. 1980 Edition.RIBA
Publications Limited, London, 1981.

16 Manual for use with the JCT form of agreement forminor building works. The Royal

Institute of Chartered Surveyors, London, 1980, cl 4.2 and 4.2.1to 4.2.6.
5



limitations common to all three standard forms are to do with the

degree of simplicity or the degree of complexity of the works.
Considering the benefits of Segregation

Frequently it is difficult to decide upon an appropriate standard
form of contract to suit the particular requirements of a project.
The decision, which has to be made pre-tender and possibly prior to
the design work being completed, relies totally on the opinion of the
professional adviser who has to assess the degree of simplicity or
the degree of complexity of the project. However there are two
distinct aspects to be considered in this regard, the design and the

construction.

Personal experience, gained over a period of twenty five years
within both design and construction, has shown that the measure of
complexity can vary  appreciably between that experienced during
the design process and that experienced during the construction
process. An unbiased and balanced judgement 1is therefore
required from the professional adviser when assessing the degree
of simplicity or the degree of complexity of the project.

The aims of the JCT80, IFC84 and MW&80 are similar. However the
degree of variance which exists between the three, which were
designed to achieve a level of suitability commensurate with the
nature and size of the building works, permits flexibility. The
measure of intensity and attention to detail which the documents
afford will substantially influence the degree of flexibility and
tolerance made available to the user. This may influence selection
and may create an opportunity for indiscriminate wusage by the
professional adviser.

The larger property ownerships in both the public and private
sectors are generally more aware of the shortcomings inherent in
the shorter and simplified standard forms of building contract than
the smaller property ownerships. This is because the larger
element possesses experience in both interpretation and
administration whereas, for the smaller counterpart, building is

often a singular and unique experience.



This distinction suggests that in many instances the smaller
property ownership is not usually as well versed in the placing of
building contracts as the larger counterpart and, in this respect, is
totally reliant upon the advice of the appointed architect or other
professional adviser. There are differences also in objectives
between the public and private sectors. The prime objective of the
public sector client is to satisfy the interests of the community
whereas the objective of the private client is mostly directed
towards commercial gain. Whilst time and cost both feature
prominently within each, there are differences in levels of
responsibility and accountability between the two. These
differences are often reflected in the manner by which building

contracts are placed and managed.

The attitude of the private client to technical and legal issues and
the importance and adequacy of communication are clearly stated
in two publications. Willis and Ashworthl7 comment upon the
importance of communication between the client and the

professional adviser insofar that,

“The surveyor must remember that the building owner
often has no technical knowledge, and he must therefore
be careful to explain his advice and recommendations in
layman’s language".18

Clamp19 makes reference to the degree of adequacy required from
standard forms of contract conditions and to the difficulties of

interpretation,

“It has been said that a contract that does not clearly
express the intentions of the parties is worse than no
contract at all. Equally if the terms, conditions and
obligations of each are not consciously and intelligibly set
out problems are inevitable.

‘Words’, said Lord Denning, ‘are the lawyer’s tools of trade.
When you have to draw up a will or a contract you have to
choose your words well. You have to look into the future -

17 See References, post.

18 Christopher J Willis and Allan Ashworth, The Quantity Surveyor and the Law, in
Practice and Procedure for the Quantity Surveyor, published by Collins Professional and
Technical Books, London, ninth Edition, 1987, Chapter 6, p.92.

19 See References, post.
7



envisage all the contingencies that come to pass - and then
use words to provide them. On the words you use your
client’s future may depend’. (The Discipline of the Law,
London 1979). The meaning of the words, however,
depends not only on definitions given ina dictionary, but
also on their context within the sentence in which they
occur, any special meaning that has been established for
them over the years by accepted usage and any meaning
given to them by legal precedent arising from a judgement
given as a result of a dispute in the courts”.20

This extract refers specifically to the wording of contracts but the
principles equally apply to other forms of tender and contract
documentation for which the professional adviser is responsible.

This suggests that the smaller property ownership has no particular
interest in the conditions of contract providing assurance has been
given by the professional adviser as to the appropriateness of the
document and providing their interests are being satisfied. The
building contractor viewpoint may however be different. W hilst
the shorter forms are more easily digestible there are greater
benefits to be derived from the wuse ofthe main standard form of
contract conditions. This is because the degree of flexibility
afforded to the professional adviser isminimised and because the
documentation is more complete and often more closely
representative of the works.

The selection of a particular standard form of contract is decided
upon prior to the works being offered for tender. Having due
regard to the attitudes of the client and the professional adviser,
then the benefits derived from the use of a particular form must, in

the main, belong to the architect or other professional adviser.
The Characteristics of the firm

The ‘business unit’ is the economists definition of the work firm. Its
application to the building construction industry comprises two
main types. The private one-man businesses operating by using
the entrepreneurs own capital with unlimited liability and limited
liability companies where liability is limited to the money invested.

20 Hugh Clamp, The,...Shorter... Forms Of Building Contract, Granada Publishing Ltd, London,
1984, p.2.

8



The latter type includes private limited companies and subsidiaries
of public Ilimited companies and it is normally this type of
organisation that undertakes small building works.

According to Hillebrandt2l there existed in 1982, 24 large main
building firms each employing directly 1200 persons or more and
these firms carried out approximately 11% of the recorded output
although as main contractors they were responsible for nearer 15%.
Smaller firms having fewer than 25 employees are 96% of the total
number of building firms in the United Kingdom. These firms carry
out directly as contractors or indirectly as subcontractors about 36%
of the work. These statistics indicate that firms employing between
25 and 1200 persons occupy around 51% of the total market in the
United Kingdom.22

Seeley23 commenting upon building in the context of the Gross
National Product and, in particular, small works states that,
“Approximately one-half of the value of fixed capital produced in
this country each year emanates from the construction industry”
and that “about twenty per cent relates to repair and maintenance
work”. In 1980 it was estimated that there were approximately
29,000 limited liability.companies in the construction industry of
which 93 had a capital employed in excess of £4.16 million. During
the period 1977 to 1980 the number of companies fluctuated from
27,400 to 30,700 with the number of larger companies falling from
109 to 93.24

Identifying the areas of concern

The small works sector of the building industry is diverse in work
classification and size. Also in the degree of associated difficulty
and complexity. The range extends from alteration work,

extensions and refurbishment to the construction of new buildings

21 See References, post.

22 Patricia M Hillebrandt, The Firm and its objectives , in Economic Theory and the
Construction Industry, published by The MacMillan Press Limited, London and
Basingstoke, 1984 reprint, chapter 8, pp. 87 - 93.

23 See References, post.

24 1 H Seeley, The concept of Cost Control, in Building Economics. The MacMillan Press

Limited, London and Basingstoke, Third Edition, 1983, pp. 4 -6.
9



in the domestic, industrial, commercial and public service
classifications.

Whilst the small building firm differs in many ways from the larger
counterpart, both have similar objectives. The traditional objective
of building contractors according to Hillebrandt is “the maximisation
of money profits”.25 Arguably this objective applies irrespective of
the size of the firm or the size and nature of the works.

Notwithstanding this, arguments exist against profit maximisation
as the sole criterion. Behavioural theorists Cyert and March26 see
the objectives of the firm as being concerned with organisational
structure and internal operations. Similarly many economists
regard survival and growth as the main objectives with profits
being a necessary pre-requisite. There are others who support the
theory that contracting is a way of life and that many contractors
would not wish to cease business even if they could obtain a higher
return on their capital and labour by using it in some other way.
Another theory 1is that the entrepreneurs may value leisure and
other personal interests more than a selfish singular inclination
directed towards the potentials of profit making.

These differences in opinion are contained within the abstract,

“If a businessman heading a construction company were
asked why he was in business on his own his answer
might be:

‘Because I like being my own boss’

‘To make money’

‘For the excitement’

These are personal objectives and in order to achieve them

the business which is the vehicle for realising them must
exist and must continue to exist. This leads to the first and

25 Hillebrandt, op. cit, p. 89.
26 R M Cyert and J G March, A Behavioural Theory of the Firm. (Eaglewood Cliffs N J;
Prentice - Hall 1963).

10 -



most vital of business objectives - to survive or to continue
to exist”.27

However valid these opinions may be the concept of profit
maximisation is nontheless fundamental to the well-being, success
and survival of the firm.  Satisfaction in this respect permits the

pursuit and enjoyment of secondary and more trivial matters.

There appears to be no data or information available to support the
extent to which building contractors aim to maximise profits.
However, personal experience has indicated the prominence of this
objective insofar as knowledge of the dangers of obtaining work at

too low a price is concerned.

There exists a relationship and dependency between turnover and
profit. The inability to achieve turnover forecasts will directly
influence the profit potential. In this context the achievement of a
desired turnover target may be considered to be more important
than making a profit. This line of thinking is supported by Sir
Maurice Laing, speaking on “Ethics and Conduct of Designers and
Constructors” at a meeting of the Joint Building Group on 21
February 1968, when he referred to the many responsibilities of a
large contracting company. Reference was made to the obligation to
secure a reasonable return on the investment in respect of
shareholders and a moral obligation to employees in recognition of
their vital hard work, loyalty and initiatives. He also expressed a
further obligation to the employees to create a financially sound
business, to pay adequate remuneration and to provide congenial,

rewarding, safe, regular and secure work.

To achieve these objectives involves the consideration of turnover
initially and from this the profit potential stems. Sir Maurice Laing
concluded to the effect that,

“the primary objective must be financial and that this is to
make adequate profits ... The second objective for such a
company must be to remain in business. The third, I
suggest, is to progress and expand for the benefit of the
shareholders”.

27 J R Jones, Finance and the Control of Cost, in Construction Management in Principle
and Practice. (EFL Brech Ed.), Longman Group Limited, London, 1971, p. 459.
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Although the speech was directed at the large contracting company
the philosophy and principles are equally consistent to the smaller

organisation.

These objectives have merit but in order to achieve them the
business which is the vehicle for realising them must exist and
must continue to exist. This fundamental objective applies to any
business enterprise and the case study analysis28 illustrates this
point.

The cost to build, when considered in relation to the maximisation
of profits, also concerns time. In this respect time and money
resources are both fundamental pre-requisites to the success of any
enterprise and concern equally both parties to the building contract
and others who possess an interest in it.

The level of importance attached to the money criterion probably
accounts for the fact that procurement methods in respect of small
building works rely mainly upon the competitive tender process.

To the private client who views building development works as a
unique experience then price is usually of the essence. As a
consequence the lowest Tump sum’ tender resulting from the
competitive tender process 1is generally unequivocally viewed as

being totally representative of the value of the proposed works.

This attitude is not well founded and entering into contract on the
basis of the lowest unqualified bid may prove to be hazardous as
the effects are not generally revealed until much Ilater when the

construction work is being progressed.

By implication, time is also of the essence of the contract. This is
borne out by the inadequacy of tender documentation resulting
from incomplete design elements,29 restrictive time allowances for
tender preparation,30 the degree of importance attached to the

28 See Appendix B, post, pp. v - vi.
29 See Chapter Five, pp. 71-80 and Chapter Ten generally.

30 See Chapter Three, pp. 25-27 and Chapter Ten generally.
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contract period,31 and the provision of liquidated and ascertained
damages.32 These elements will be the subjectof detailed
consideration under their separate heads.

Furthermore, due to the need for quantities, tender procurement
methods based on drawings only or drawings and specification
substantially increase the amount of work to be carried out by each

contracting organisation invited to tender.

This attitude of false economy, which offers benefit tothe client in
the short term, provides for adversity in the long term.

Contracting organisations operating within this volatile and highly
competitive selective tender market have accepted this
encumbrance in the past probably because, if for no other reason,
the procedure has evolved over a period of time into a generally
acceptable practice.

Considerable emphasis has been directed during recent years
towards the larger project and, in particular, to the needs of the
larger project for alternative methods of tender procurement and
contractual arrangement. The consideration of alternatives to the
traditional system of placing and management of contracts is
necessary when ‘time is of the essence’. In this context any saving
in time has to be made from the time normally allocated to the pre-
tender design process.

Generally the probable benefits to be gained in earlier contract
completion times in respect of the smaller project is outweighed by
the demands of cost budget limitations.

The need to invest and the need to maximise upon that investment
is the prime consideration of any business enterprise and concerns
equally the client and the contractor. Both require the building
project to be completed at the earliest possible time and within the
cost limit established by the budget.

31 Ibid, pp. 25.
32 See Chapter Four, p. 57.
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For this reason the selective tender process remains the most
satisfactory method of letting work from the client viewpoint where
cost is of the essence of the contract. The process, which has been
in use for many decades, has been accepted by industry as the
norm even though the process at best has faults. Changes in the
economy during recent years has had the effect of reducing the
amount of work available to the construction industry and this has
increased the element of competition. Money as a resource
commodity has varied in its degree of stability over the past twenty
five years. The cost of borrowing has been similarly affected and
whilst favourable loan terms currently exist there is no guarantee

that this will remain so.

Budgets are predictions and to be effective the predictions must be
accurate within reasonable limits. Disregarding human error, the
accuracy of a prediction relies totally on the fullness of the
information provided and the medium for communicating the
requirements of the client to the building contractor provided for
by the contract documentation. Documentation which is incomplete,
ambiguous or lacking in any manner or form is inadequate for the
purpose intended and this inadequacy intensifies the element of
risk placed upon the contractor.

The procurement system which envisages the Tump sum’ bid
geared to the selective tender process distinctly isolates the two
processes of design and construction, and there appears to be no
valid reason why the two processes should not be distinct. There is
nevertheless an obvious need for the detailed information arising
from the processes to be jointly and severally known to both
parties to the contract or their agents. A realistic and bonafide
offer to provide goods or services must be based wupon and
supported by sufficient detailed information otherwise the precise
requirements of the party making the offer cannot be fully known.
Conversely, changes brought about during the construction period
for which reimbursement of time and/or money is sought must be
totally substantiated and presented in sufficient detail to facilitate
accurate assessment.

Recommendations on matters of procedure in respect of the placing
of contracts exists within the relevant codes of procedure for

14



selective tendering. Mandatory directives also exist within the
standard forms of contract for the managing of building contracts.
Both the recommendations and the mandatory directives are
concerned with information and the transmission of that
information between the parties to the building contract or their

agents.

Communicative procedures to establish unification of the building
project therefore exist and are of paramount importance in the

placing and management of building contracts.
Establishing a datum for the research

The inadequacies of the procedures and systems used by industry
for the placing and management of building contracts were
scrutinised by a working party acting under the chairmanship of Sir
Harold Banwell. This research was commissioned in 1962 by the Rt.
Hon. Geoffrey Rippon, MP, Minister of Building and Public Works.

The terms of reference of the commission were,

“To consider the practices adopted for the placing and
management of contracts for building and civil engineering
work; and to make recommendations with a view to
promoting efficiency and economy”.33

The Report issuing from this research (The Banwell Report) was
Published in March 1964 and contained details of the investigation
concerning tender procurement, conditions of contract, assignments
and financial management and it made specific recommendations in

respect of each.

In July 1965 the Economic Development Committee for Building
appointed an independent working party with the following terms

of reference,

“To consider the progress and adequacy of the measures
taken, or contemplated for the implementation of the

Banwell Committee Report ....”, and “to consider any other

33 The Banwell Report, letter to the Minister of Public Building and Works dated 25th
March 1964.
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relevant aspects of the placing and management of
contracts for building".34

The initiatives adopted by the working party in response to these
terms of reference resulted in the publication of The Action on the
Banwell Report.

Both The Banwell Report and The Action on the Banwell Report
made recommendations to industry and these recommendations
were incorporated to a large extent in the CPSSST35. Today
industry still relies on the CPSSST and its directives in respect of
both procedure and ethics.

The above terms of reference serve to 1illustrate that deficiencies
inherent within the system relating to the placing and management
of contracts were of similar dimension and character to those which

currently exist.

Whilst valid recommendations on the placing and management of
contracts resulted from these substantial pieces of research
commissioned by the Minister of Building and Public Works and
although the recommendations were implemented to a large extent,
the problems remain. The research commissioned in 1962 is
nonetheless relevant to the pertinent issues of this study and it
provides a useful datum and Viewing platform.

34 NEDO, Action on the Banwell Report. HMSO, London, 1967, preface p. vii.

35 See ante, pp. (ii) and (iii) for abbreviations.
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CHAPTER TWO

INFORMATION AND THE MEDIUM OF CONVEYANCE

The aims of communication

Research undertaken for The Banwell Report36 and the CCPI37, both
consider the significance of information as it relates to both parties
to the contract and each stresses the need for the information to be
sufficient for the purpose intended. Established procedures are
available in the form of recommendations to aid both
communication and the selection process leading to the placing of
contracts.  Established procedures are also available in mandatory

mode to aid management during the construction process.

Communication is to impart and confer upon another information to
achieve wunderstanding and common participation. For the

communication to be effective it must be totally objective.

Communication in the context of the building contract initially relies
upon the often lay client possessing the ability to convey precise
requirements to the architect or other professional adviser. Upon
this often basic information the architect has the task of designing a
scheme which is functionally, aesthetically and structurally
acceptable and to a price the client can afford.

The style of communication as a means of conveying interpreted
directives in the traditional competitive method of tender
procurement is defined within CPSSST.38 Although CPSSST closely
follows the recommendations of The Branwell Report it is mainly
concerned with procedures up to tender acceptance even though
the use of an unamended standard form of contract is strongly
recommended whereas The Banwell Report views the project
development overall.

36 See ante pp. (ii) and (iii) for abbreviation.
37 Ibid.
38 Ibid.
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The requirements and the need for a totally complete and adequate
system of communication is contemplated by the JCT Standard
Forms of Building Contract. JCT8039 states,

“The Contractor shall and subject to the Conditions -carry
out and complete the Works shown upon the Contract
Drawings and described by or referenced to in the Contract
Bills and in the Articles of Agreement, the Conditions and
the Appendix ...,”.40

The conveyance of the requirements of one party to the contract to
another is totally reliant upon these documents. The documents
also establish the limit of commitment. Inadequacies arising as a
result of misinterpretation, vagueness, lack of attention to detail
and direct omission, are irritants the disruptive influence of which

is invariably reflected in unfavourable financial implications.

In the context of a building contract the burden of responsibility in
respect of effective communication lies heavily upon the architect
or other professional adviser. The architect has to interpret the
requirements of the client and, by employing skill and expertise,
design to those requirements within aesthetic, structural and cost
constraints. This information has then to be conveyed to the
contractor in a manner which will ensure total understanding. Even
assuming that the architect or other professional adviser possesses
sufficient knowledge and wunderstanding of the structure and
requirements of the contracting organisation the objective remains
extremely difficult to achieve unless adequate time and money
resources are available to aid the process.

A further important feature concerning responsibility is that in the
‘with quantities’ arrangement the level of responsibility is shared
between the architect and the quantity surveyor and the extent of
the discretionary powers are limited as a result. The ‘without
quantities’ arrangement places the onus of responsibility solely
upon the single professional adviser with increased powers of
discretion.

39 Ibid.

40 JCT80, cl 2.1, Contractor's Obligations.
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Building work by its composite nature 1is very complex and
specialist intensified. These characteristics apply irrespective of the
size, type and nature of the works or the money value placed upon
them. The component parts are diverse and their integration to
form the whole unit demands a high level of management resource
and expertise. These criteria have to be applied also at pre-tender
stage to achieve accuracy of prediction relative to the degree of

competitiveness sought and to satisfy the basic need of survival.

Maintaining the management resource and expertise levels is
difficult for the contractor even assuming a utopian situation where
all information 1is available. The sole vehicle for conveying
information and requirements from the client to the contractor at
pre-tender stage is by wuse of ‘standard’ documentation. Any
inadequacies appertaining to that documentation will have adverse
effects upon the contract. The resultant disruption and delay will
probably give rise to claims but whether or not the claim is
featured the contractor will, through no fault of his own, suffer loss

and expense which may be considerable.

There are five important aspects contained within The Banwell
Report which serve to identify the faults and needs of the
construction industry at that time. It is necessary to consider these
aspects in order to establish the direction of thought applied by the
Working Committee when deliberating upon the problem areas and
deciding wupon remedial measures. These considerations are
important because the construction industry today still relies, albeit
indirectly, on the recommendations of The Banwell Report in

respect of the placing and management of contracts.

The five notable aspects are:

I “We consider that the most urgent problem which
confronts the building industry 1is the necessity of
thinking and acting as a whole” 41

2  “Most of the difficulties which arise in the placing
and management of contracts relate to work of new
construction; our recommendations are of particular
importance in that kind of work, but many of them are

41 The Banwell Report. Chapter 1, General Observations, cl. 1.2, p.l.
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42 Ibid, cl.

just as relevant to works of maintenance and repair
and small jobs” .42

“The importance of time those who find it
necessary to spend money on construction work
seldom spend enough time at the outset on making
clear in their own minds exactly what they want...;
nor is the importance of spending time in this way
sufficiently emphasised by their professional advisers.
It is the duty of those who advise him to make it clear
that time spent beforehand in settling the details of
the work required and in preparing a timetable of
operations, from the availability of the site to the
occupation of the completed building, is essential if
value for money is to be assured and dispute leading
to claims avoided. It is also necessary for the client to
be told of the need to give the contractor time to make
his own detailed arrangements after the contract has
been let, and of the penalties of indecision and the cost
of changes of mind once the final plans have been
agreed, ... there is no doubt that inadequate
programming and information are the cause of many
claims which could and should have been avoided” .43

“Minor works. There is a wide range of construction
in which the client deals not with  professional
advisers  but directly with the contractor; ...... It is

particularly in this field that difficulties so  often
arise because of lack of forethought before work is
commenced. It 1is unfortunate that there 1is no
generally recognised standard of workmanship or
competence which is known to the public at large and
accepted by all builders” .44

“ e bills of quantities are essential documents in
the tendering process. Although some degree of

simplification is desirable ....... simplification is  only
likely to be achieved through forethought on the part
of the Architect ... to ensure that really adequate

supporting  information in the form of drawings and
specifications is provided to tenderers as a matter of
course” .45

1.4.

43 Ibid, Chapter 2, The Team in Design and Construction, cl. 2.2, p.3.

44 1Ibid, cl.

2.4.

45 Ibid, Chapter 6, Bills of Quantities, cl. 6.3, p.20.
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These areas of consideration emphasise the importance of
sufficiency of time, adequacy of documentation and the obligations
of the professional adviser to both the client and the contractor in
relation to the type and size of project being undertaken. All these
areas must be considered in detail and each must be compared with
the recommendations of the CPSSST.
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CHAPTER THREE

MAINLY PRE-TENDER CONSIDERATIONS -
THE CONCERNMENT OF TIME

General

Chapter Two has dealt with the need for an effective method of
communication to convey the precise requirements of the client to
the contractor. Chapter Two has also dealt with the burden of
responsibility placed upon the professional adviser by
endeavouring to satisfy this objective.

Consideration has also been given to tendering arrangements ‘with’
and ‘without’ quantities. In both instances the objectives are
precisely similar but there exists between each substantial
differences in levels of responsibility placed upon the professional
adviser.

The observations and recommendations submitted by The Banwell
Report46 have been compared with the critique provided by the
Action on The Banwell Report and both have been related to the
CPSSST. 47

Examining the ‘Cade of Procedure far Single stage
Selective Tendering 1977%

The attributes of the CPSSST are formulised insofar that,

“The general principles of the Code are fully supported by
the Department of The Environment and take into account
the relevant recommendations of the National Economic
Development Office (NEDO) report ‘The Public Client and
the Construction Industries (1972)’, the report ‘The placing
and Management of Contracts for Building and Civil
Engineering Work’ (The Banwell Report), and the Action on
The Banwell Report”. 48

46 See ante, pp. (ii) and (iii) for abbreviations.
47 Ibid.

48 CPSSST, Introduction, cl. 2.1.
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Also the purpose and use of the CPSSST is established by the
abstract,

“This Code has been prepared for all who commission
building work, whether they be private clients or public
authorities, andenvisages theuse of traditional single
stage tendering by a selected list of tenderers”. 49

Both clauses, by implication, indicate a strong bias in favour of the
client and this bias is particularly evident in both thetime and
money related clauses.

Time related elements

Items to be considered under this head are:

1) period of time between preliminary enquiry and the

despatch of tender documents; 50

i1) the contract period; 51
1i1) the time allowed for the preparation of tenders; 52
iv) the time allowed for the opening of tenders and the

time allowed for the consideration of tenders; 53

v) the time allowed to elapse between the appointment
of the contractor and the commencement of work on
site. 54

Considering these time related elements

Item i) - preliminary enquiry to despatch of tender
documents

49 Ibid, Forward, cl. 1.1.
50 Ibid, Appendix E, post, p.xiii, Tendering procedure, cl. 4.1.2.
51 Ibid, also Appendix A, post, p.xii Preliminary enquiry for invitation to tender,
particular 'o’.
52 ibid, Appendix E, post, p.xiii, Tendering procedure, cl. 4.3.1 also Appendix A, ibid,
particular 'ql
53 1Ibid, post, p.xiv, Assessing Tenders and Notifying Results, clauses 5.1 - 5.4 also
Appendix A, Ibid, particular 'n'.
54 Ibid, post, p.xv, Post Tender Period, cl. 8 also Appendix A, ibid, particular 'r'
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The preliminary enquiry aims to justify two objectives.

1) It enables the contractors who are included on the
'select list’ to decidewhether or not to tenderand to
anticipate demands on their tendering staff
notwithstanding the fact that circumstances can change
during the interim period. The suggested period of
between four and six weeks, with a provision for an

extension if deemed necessary, seems reasonable.

2) It establishes, at an early stage, a formal Ilist of
contractors who arewilling to tender. This action
minimises the possibility of delay occurring after the
tender documents have been despatched. The intention,
whilst being wvalid, is not specifically referred to in the
‘Code’.

A letter of standard format has been included in the CPSSST to
assist the client and the professional adviser in satisfying this
requirement.

Personal experience has shown that a preliminary enquiry for
invitation to tender is not always used and in instances when the
letter is wused the presentation is in an abbreviated form and
excludes many vital particulars. An invitation of this type which
fails to provide all information to contractors is contravening the
true intentions of the CPSSST. It is also jeopardising the main
objective of the preliminary enquiry and that being to aid the

contractor in the process of making a responsible decision.

Nonetheless the letter, albeit in an abbreviated format, satisfies the
second of the two objectives as the responses provide the client
with a formal list of willing tenderers.

The importance attached to the needs of a contractor in this respect
is shown by the clause,

“It is essential that all the details listed in sub-paragraphs
(a) to (u) Appendix A are stated in the preliminary
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enquiry. The omission of relevant information may
seriously impede contractors in deciding whether or not to
tender”. 55

Item ii) - The contract period56

The CPSSST requires the contract period to be specified in the
‘preliminary enquiry for invitation to tender’. This is a requirement
of the client but no guidelines or indications are offered as to the
method or procedure to be employed in formulating the time
period.  The agreement of the contractor to this time period is
confirmed by the submission of the Form of Tender. The time
period constitutes one of the three fundamental obligations placed
upon the contractor by the conditions of contract. The other two
being to “execute and complete the whole of the works as
described” and “for the sum of £....”.57

Deciding upon the adequacy of the contract period can be costly in
respect of time and money.A prudent contractor will need to
appraise the works in sufficient detail to determine cycle and
element times both in respect of packages of work andrelative
resource levels.58 This detailed appraisal is also required to enable
realistic cost predictions to be established in respect of preliminary
items and cash flow forecasting.

Item iii) - The time allowed for the preparation of
tenders 59

The Code of Procedure for Selective Tendering (1959) suggested
that “except in special circumstances, four weeks should be allowed
for the preparation of tenders”.

At the time of The Banwell Report bills of quantities were used to a
greater extent than present day. The agreement for minor building
works (MW68) whilst not actually stipulating a figure was said to

55 1Ibid, post, xiii, Tendering procedure, cl. 4.1.1.
56 Supra, p.23.

57 CPSSST. Appendix C, Form of Tender.

58 See Chapter Eight, Table 34, p.151.

59 Supra p.23.
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be suitable for contracts of a value of no more than £8,000. This
was the sum above which the NFBTE60 had agreed no member
would tender without bills of quantities having been prepared by
the employers. In present day terms £8,000 would read circa
£60,000.

The reason for ‘MW&80’ not stipulating the limit of finance above
which no member would tender without using a form of contract
employing bills of quantities was due to the legal case of re
Birmingham Association of Building Trades Employer’s Agreement
(1965) (IWLR.484) where the practice was held to be contrary to
public interest under the Restrictive Trade Practices Act 1956.

The Banwell Report emphasises the importance of time in this
respect.

“A tenderer who has insufficient time in which to prepare
a realistic offer will tend to cover himself against possibly
relevant but uncertain factors which he had felt unable to
assess accurately in the time allowed. This cannot be in
the client’s interest. We do not wish to prescribe any set
period for tendering, since the time allowed should be
governed by the extent and complexity of the project; but
we considered four weeks is a minimum for other than
minor works and many projects will require longer. The
proper allocation of time to tender is of advantage to all
concerned, and to cut this must not be regarded as a useful
means of reducing the total time required from inception
to completion of a project”.6l

The CPSSST generally endorses the sentiments of The Banwell
Report in this respect,

“The time allowed for the preparation of tenders should
be determined in relation to tjie size and complexity of the
job. A minimum of four working weeks should normally
be allowed; major projects, smaller works without
quantities or other special circumstances may require a
longer period. The tender period must be sufficient to
enable the tenderer to obtain competitive quotations for

6® See ante, pp. (ii) and (iii) for abbreviations.

61 The Banwell Report, Chapter 4, Some Notes on Procedures, cl. 4.9, p. 14.
26



the supply of materials and for the execution of works to
be sub-let....”. 62

Item iv) - The time allowed for the opening and the
consideration of tenders 63

The CPSSST. although wanting in terms of expression, is precise in
intent with respect to the time allowed for the opening and the
consideration of tenders. 64

A similar sense of urgency is claimed by The Banwell Report.

“Once tenders have been received it is important that all
tenderers should be notified as early as possible whether
or not they have been successful. Unless this is done, it is
liable to cause difficulty for a contractor tendering for
other work, in assessing his resources”. 65

The attitude displayed by The Banwell Report in respect of the need
for prompt acceptance or rejection of tenders is enforced by the
Action on The Banwell Report.66

“The results of competitors should be notified promptly.
Once the contract has been let all tenderers should receive
lists of the firms submitting tenders and of prices
submitted”.

“There are three separate points in the recommendation.
First, tenderers should be notified promptly whether or
not they are successful. Second, tenderers should be given
a list of the firms who have tendered. Third, tenderers
should be notified of the prices submitted, but not
necessarily with the names of the contractors who have
submitted them”. 67

In principle, the considerations and recommendations of the
CPSSST. The Banwell Report and the Action of The Banwell Report

62 CPSSST. Appendix E, post, p.xiii, Tendering Procedure, Time for Tendering, cl. 4.3.1.
63 Supra, p.23.

64 CPSSST. Appendix E, post, p.xiv, cl. 5.

66 The Banwell Report. Chapter 4, Some Notes on Procedures, the need for prompt
acceptance or rejection of tenders, cl. 4.11, p.15.

66 See ante, pp. (i) and (iii) for abbreviations.

67 Action on the Banwell Report. Notification of results, Recommendation 4e, p.12.
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are similar in their objectives. They all agree on matters of
promptitude where this concerns the opening of the tender. The
CPSSST however is the only document which is specific in its
recommendations with regard to the notification of results.

“Once the contract has been let every tenderer should be
supplied with a list of tenders prices".68

This information is of immense value to the tenderer but the

Scottish equivalent is of even greater value for this includes also “a
list of the firms who tendered”. 69

Whilst the CPSSST provides for all those tendering to be made
aware of the successful or unsuccessful nature of their submission
the tenderers are nonetheless deprived of this valuable information
until such time that the processing of the documentation provided
by the lowest tenderer is complete and a contract entered into. The
time lapse created by this process could be lengthy. This could
frustrate and destroy any benefit which may be gained by the
unsuccessful contractors in respect of resource utilisation and
strategic tender planning. On the matter of promptness of
notification, the Action on The Banwell Report commented on the

recommendation made by The Banwell Report to the effect that,

“Although their practices have all been supported by the
NIJCC they are not in common use...”

“Despite the recommendation in The Banwell Report it is
still unusual for results of competitors to be circulated,
even where lists of prices and contractors are separate. It
is frequently suggested that such information will
encourage the formation of price rings and collusion. We
believe that such fears are best allayed by publication of
lists, not by secrecy.... Common practice is still far different
from what the Banwell Report recommends, from what the
NJCC endorses and from what leading national clients are
now doing”.70

CPSSST. Appendix E, post, p.xiv, Assessing Tenders and Notifying Results, cl. 5.4.
69 Ibid, cl. *5.4.

70 Action on the Banwell Report. Notification of results, Recommendation 4e, clauses
4.12 and 4.13 p.12.



This statement 1is directed towards the public client but the
comments apply equally to the private client. Prejudicial practices
which were observed to prevail when the Action on The Banwell
Report was published in 1967 remain in evidence today.

Other factors relating to the acceptance and rejection of tenders
and, in particular, the benefits which would be derived by the

revival of pre 1967 practices and customs are commented upon by
Willis and Ashworth.71

“At one time it used to be the regular custom for builders
tendering to be invited to a formal opening, so that they
could see that all was fair and above board and could take
down the figures. This custom has fallen into disuse and is
not often followed, though it might with advantage be
revived. Though this suggestion has been criticised by a
reviewer as ‘outmoded’, it nevertheless has the advantage
of recommending a straight forward procedure, which
makes it clear that from the employer’s scale there is
nothing ‘under the counter’. There seems to be no valid
reasons against, though its recommendations in the Code of
Procedure for selective tendering has been dropped since
the 1965 edition.

The practice sometimes adopted of not giving builders the
list of tenders, or giving the figures only without names, is
to be discouraged. Publication of the result is the Ileast
that can be done in return for the time and trouble taken
by tenderers without charge”.72

Item v) -The time allowed to elapse between the
appointment of the contractor and the
commencement of work on site.73

There is no specified time allowed for the period between the
appointment of the contractor and the commencement of work on
site nor is any recommendation made. However, the importance
attached to this period is acknowledged in the CPSSST and in the

71 See references, post.
72 Christopher J Willis and Alan Ashworth, Receipt of Tenders in Practice and
Procedure for the Quantity Surveyor, published by Collins Professional and Technical
Books, London, ninth edition, 1987, chapter 14, p.191.
73 Supra, p.23.
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Action on The Banwell Report and both acknowledgements are
worthy of consideration.

The CPSSST. whilst drawing attention to the fact that the period
between the appointment of a contractor and the commencement of
work on site does not fall within the scope of tendering procedure,
it does acknowledge the importance of this period.

“The NJCC recommends that a due period be allowed for
thorough project planning and for the contractor to
organise his resources”.

Furthermore, the commentary signifies the difficulties which may
be placed wuponthe contractor and the problems which may be
created by commencing to construct the works without adequate

planning.

“Undue haste to make a physical start on the site may
result in extensive and costly variations which can lead to
prolongation and not reduction of the total construction
period. Regard also should be had, however, to the fact
that unnecessary delay in achieving a start on site may
involve the employer in extra costs whether or not the
contract is based on variation of price conditions. These
points should be borne in mind when determining the
anticipated date for possession of the site”.74

In this statement the CPSSST is drawing attention to the need for
construction works to commence at the earliest possible time whilst
paying credence to the requirements of the client and the
contractor. The CPSSST does this without recommending a period of
time. The decision for establishing this period therefore rests with
the professional adviser. Similarly the Action on The Banwell
Report realises the sensitive nature of this requirement and the
careful consideration which is required of the professional adviser
when deciding upon the time period. The ‘Report* also realises that
financial pressures experienced by the client may influence the
judgement of the professional adviser.

74 CPSSST. Appendix E, post, p.xv, Post Tender Period, cl. 8.
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“However, local authorities who may be anxious to begin
work before the end of the financial year... do not always
allow sufficient time for the contractor to plan his work”.75

This statement is directed towards the public sector client but it
applies equally to the private sector client.

75 Action on the Banwell Report. Pre-planning, Recommendation 4f, cl. 4.17 p.13.
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CHAPTER FOUR

MAINLY POST TENDER CONSIDERATIONS - INDUCING
FINANCIAL REIMBURSEMENT

General

Time and money constraints have previously been identified76 as
the two main influences associated with the placing and
management of building contracts.

The resource of time is prominent in the pre-tender period and
although time remains an important consideration during the
construction period the main characteristic is money and, from the
contractor standpoint, securing reimbursement for work executed.
These matters are catered for by the JCT standard forms of contract
condition.

Money related matters
for consideration are:
i) the contract sum?77
ii) certificates and payments78
iii) retention79
iv)  variations80
V) extensions of timeSl

vi) damages for non-completion82

76 See Chapter One, pp. 13-15 and Chapter Two, p.23.

77 JCTS80. cl. 3; IFC84, article 2, p.3, and MW80, article 2, p.2.
7~ Ibid, clauses 30; 4 and 4 respectively.

79 Ibid.

80 ibid, clauses 13; 3.7 and 3.6 respectively.

81 Ibid, clauses 25; 2.3 and 2.2 respectively.

82 ibid, clauses 24; 2.7 and 2.3 respectively.
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viil) fixed or fluctuating price levels83
viii) prime cost and provisional sums&4
Considering these money related elements.

The obligations and requirements of the client asthey concern
money related issues are stipulated inthe standard forms of
contract condition. The contractor is made aware of the type of
conditions to be wused in the letter of invitation to tender;
specification/schedules of rates or the bills of quantities forming
part of the tender documentation. Specific particulars in respect of
(i1), (iii) and (vi) above are given in an appendix to the conditions of
contract.85  This information and other information in respect of
time related elements, also included in the appendix to the
conditions of contract, should provide the contractor with sufficient
information to enable a reasonably accurate prediction to be made
for cash flow assessment purposes. This pre-requisite is essential
for establishing the capital required to finance the works. Cash flow
is the life blood of any business enterprise and survival, to a large
extent, is dependant upon cash flow requirements being adequately
maintained and satisfied.. Client and contractor viewpoints are very
similar in this respect but during the construction works the
contractor is intensely reliant upon an adequate cash flow being
maintained.86 If, for any reason, payments by the client in respect
of work executed or materials on site do not measure up to the
contractors calculated expectations then the effects of the shortfall
will have far reaching implications.87 Payments by the contractor
to subcontractors and suppliers will at some time be seriously
affected which will result in progress being decelerated and this
with subsequent disruption and delay being experienced.88
Seeley8 comments upon the need for a sufficient cash flow and

83 Ibid, clauses 38, 39 and 40; 4.9 and 4.10; and 4.5 respectively.

84 Ibid, clause 30.6; 3 and 5 respectively.

85 See appendix K, pp. xxii-xxiii.

86 See Chapter Seven, The Factorial Issues, pp. 104-114.

87 See Chapter Eight, late payment in respect of interim valuations,

pp- 160-161 and particularly Table 38, p.156.

88 Infra, pp. 39-47, also Chapter Six pp. 87-90 and Chapter Ten pp. 173-174 and
180-186.

89 See references, post.
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relates this need to the period of high inflation which existed during
the late sixties and early seventies.

“It was estimated that £700m was outstanding to the
construction industry in 1971 as a result of the operation
of periods for honouring of certificates, retention
provisions and periods of final measurements”.90

In this context the behavioural theorist McKown9l views the small
and medium sized contractor to be more vulnerable than the larger
building firm as they have less resilience to adapt to the
fluctuations of demand.

Slight wupsets and differences as they concern cash flow
requirements will affect all construction projects from time to time.
They can arise as a result of the nature and type of work being
undertaken.  This is an inherent risk accepted by the construction
industry and prudent contractors will provide for it. However
major upsets resulting from more serious deficiencies in respect of
the single project or from the cumulative effects of a series of
smaller deficiencies cannot necessarily be readily accommodated.
These concerns increase the burden of risk to be borne by the
contractor and indirectly the risk will be passed to subcontractors
and suppliers. Resultant effects of a particular deficiency or a
series of deficiencies are rarely limited to the confines of the project
responsible for the initial deficiency. As a general rule the
deficiencies affect the company as a whole. The extent of the
radiating influences can involve many innocent parties who, whilst
not being directly associated with the particular project causing
concern, are engaged in other construction work with the main

contractor thus maintaining an indirect interest.

Assuming in the first place that the cash flow problem has arisen as
a direct result of factors outside the control of the contractor. For
example, errors may have been created by inadequacies within the
project documentation which gives rise to miscalculation, omission

or misinterpretation. In such instances the responsibility for the

90 I H Seeley, The Concept of Cost Control, in Building Economics. The MacMillan Press
Limited, London and Basingstoke, third edition, 1983, p.6.
9 * McKown, Outlook grey - but not black, in The Guardian. 3rd My 1968.
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dilemma may lie with the client requirements. Items (1) to (viii)

above can now be considered.92
Item i) The contract sum

The contract sum, as inserted in the form of tender, constitutes an

unqualified 4 lump sum’ bid.

“The offer is made by a contractor who tenders to carry
out specified construction works in return for a money
payment and wupon the acceptance of that offer, by the
client promoting the project a binding contract comes into
being”.93

This abstract relates the money consideration of the offer to a
limited obligation on the part of the contractor to carry out

specified construction works.

W allace,94 in referring to lump sum contracts raises the issue of
uncertainty as it relates to the client’s ability to specify.

“Lump sum contracts, in the legal sense, with or without
quantities, are by far the most common in practical use,
though it is to be regretted that where the work is in
reality not precisely defined or planned projects are
sometimes put out to tender by consulting engineers and
architects using these forms, relying on their powers to
vary the work and issue working drawings for the supply
of the actual design during the currency of the work, when
they would be far better advised to recognise the reality
and use a schedule form of contract, thereby avoiding the
probability of large claims of uncertain amount by the
contractor”.95

This opinion by a prominent member of the legal profession raises

two 1issues.

92 Supra, pp. 32-33.

93 Peter R Hibbard, Valuation of variations, in Variations in Construction Contracts.
Colins Professional and Technical Books, London, 1986, chapter 5, p.95.

94 See References, post.

95 I N Duncan Wallace, Price and Damages, in Hudson's Building and Engineering
Contracts, published by Sweet and Maxwell Limited, London, tenth edition, 1970,

Chapter 9, p.567.
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1) That at the time of publication of Hudson’s Building and
Engineering Contracts, the Tump sum’ contract was the

most common contractual arrangement in practical use.

This implies that the cost of the works are of prime
consideration to the client and that the lump sum contract
offers certainty of price and establishes the Ilimit of

obligation.

i1) That the client and/or professional adviser is prepared to'
place at riskthe probability of large claims for the sake of
‘certainty of price’ and for this reliance is placed solely on
the use of executorial powers.

Wallace in considering thetypes of documentused for tender

procurement purposes refers to instances where "the employer
wishes to obtain tenders before the full extent of the work is
known, or his advisers have had time to design the work”, and

when for this purpose,

“the contract is let with one of the current very detailed
standard forms, but with only a vestigial bill of quantities
or specifications. This is a situation in which the lack of
precision in defining the work 1is an invitation to
contractors to make claims based upon alleged variations
or delay in supplying information notwithstanding that in
tendering they could have been under no illusions as to
the position and in which the apparent bulk and
complications of the documents may conceal from the
employer the facts not only that the work is virtually
unplanned but also that the tender price bears little or no
relation to the price he may ultimately have to pay, even
if no special claims are made”.96

These statements illustrate the damages which can arise by
condoning malpractices particularly where those malpractices
concern documentation. The statements relate to the hazards
created for the client but arguably a greater proportion of risk and
uncertainty is borne by the contractor in such a situation.

96 Ibid, Chapter 3, Tenders and Estimates, p.199.
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A tendering contractor, in endeavouring to achieve a necessary
level of competitiveness, will be constantly reminded of two
fundamental requirements;

1) to carry out and complete the works within a
predetermined time period and to the satisfaction of the

professional adviser.
11) to maximise upon the investment.

An implied undertaking to carry out and complete the works for
the sum stated is onerous as shown by Williams v Fitzmaurice.97
This leading case shows that an obligation to compete is absolute
and that any omission to specify finite details of any necessary and
obvious sections of the work by inadvertence does not relieve the
contractor of his obligation. Nor does it necessarily facilitate
additional payment for the extra work being secured.

The ruling on whether or not the reasoning in the Williams v
Fitzmaurice case applies appears to rely on the degree of
definitiveness shown by the drawings and the specifications.
Wallace, in considering contractualarrangements where an
employer uses a professional adviser interprets this fundamental
obligation.

“Contracts using drawings and a specification only where
the terms of the contractor’s express understanding to
complete, as described elsewhere in the contract
documents in general terms, were taken to prevail over
the technical documents, and if there was, by inadvertence
or otherwise, a failure to show all the necessary work in
precise terms in the documents, the contractor was
nevertheless bound to do the whole of the necessary work
for the agreed contract price. In such a case the
specification and drawings were regarded as a minimum,
and not a final and definitive statement of the work
undertaken for the contract price”.98

If the security of both the client and the contractor can be affected
by the degree of definitiveness shown by the drawings and the

97 Williams v Fitzmaurice, 1858, 32 LT (05) 149; 3H & N 844; 157 ER 709.

98 Wallace, op. cit.,, chapter 3, tenders and estimates, p.200.
37



specification then the indications are that the professional adviser,
acting in the capacity of client’s agent, is failing to fulfil his/her
obligations. The consequences may be serious enough for the client
in so far that the failure of the professional adviser to convey all
necessary information to the contractor could result in the
construction works being extended beyond the date of practical
completion and/or additional costs being incurred. Remedies are
available under the JCT standard forms of contract condition to
compensate the client for financial losses due to unauthorised
extensions of time beyond that specified." Remedies may also be
available, outside the contract, to enable the client to recover the
cost of any additional works to those shown. The credit payment
system common to contract work within the building industry also
provides a very useful safety-net for the client. At any time
between the commencement of works on site and to some date
after practical completion the value of the work carried out
invariably exceeds paymentsreceived, often by substantial
amounts.

Conversely the contractor cannot enjoy a similar sense of security.
The initial fundamental obligation ‘to carry out and complete the
works’ is embossed with further obligations:

i) the works must be carried out to the reasonable

satisfaction of the professional adviser;100

1) except on very rare occasions the contractor cannot

refuse to undertake wvariations;101

iii) any delay or disruption caused to the contractor by virtue
of the issuing of a variation must be tempered and every
effort made to mitigate the loss to the client;102

iv) the contractor must rely ona ‘fair and reasonable’
valuation by the professional adviser in respect of

reimbursement for extra works executed and the

" JCTS80. cl. 24; IFC84. cl. 2.7 and MW 80. cl. 2.3, all relating to 'damages for non-
completion’.

100 ICXBQ.IFC84. MW80: clauses 2.1, 1.1 and 1.1 respectively.

101 Ibid, clauses 13.2, 3.6 and 3.6 respectively.

102 JCT80. cl. 25.3.4 and IFC84. cl. 2.3 (no specific reference in MW801.
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additional time taken to carry out these works; this relies
on due credence being paid to the circumstances prevailing
at the time when the additional or varied work was
undertaken;103

v) the onus of responsibility rests with the contractor for
notifying the professional adviser of discrepancies within
contract documentation and for offering substantive
particulars in respect of both money and time related
claims under the contract.104

Remedies are also available to the contractor within the conditions
of contract which can be actioned upon should circumstances
necessitate.  However, procedural requirements dictate the pace at
which the actions can be pursued. This pace, to a large extent, is
wholly flexible. The unscrupulous client can therefore take
advantage of this flexibility and whilst a deceleration of the process
is benefiting the client it is also creating additional stresses on the

construction team.

It is not possible to accurately measure and quantify the effects of
deceleration in this context. The effects are not generally isolated
and contained within the boundaries of the contract concerned nor
do they generate from one particular incident or wvariation. The
effects are constituted by accumulation and increase in impetus by
the acquirement of successive changes. However, by virtue of
human nature, any loop-hole within a system will be exploited and
personal experience has shown this to apply particularly in respect
of contracts for small building works.

103 JCTS80. cl. 13.5 in general and subclauses 13.5.1.1 to 13.5.1.3 in particular also
cl.25 (extensions of time) and cl. 26 (loss and expense caused by matters materially
affecting regular progress of the The Works; IFC84. cl. 3.7 in general and subclauses
3.7.3 to 3.7.6 in particular also cl. 2.3 (extensions of time) and cl. 4.11 (disturbance of
regular progress); MWS80. cl. 3.6 mainly also cl. 2.2 (extension of contract period).
104 JCTS80. clauses 2.3, 23.2.1.1, and 26, IFC84. implied obligation credited cl. 1.2 also
clauses 2.3 and 4.11; MW 80. implied obligation credited cl. 4.1.
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Item 1ii) Certificates and payments

Matters relating to certificates and payments will be considered
only insofar as they concern cash flow requirements and cash flow

sufficiency.
The need for cash flow

Cash flow 1is the life blood of industry and JCT80; IFC84 and
MWZ80105 make provision for the contractor to be paid the value of
work executed and materials on site at regular intervals during the
construction of the works.

In this respect JCT80 establishes the obligation placed upon the
client:

“The Architect/Supervising Officer shall from time to time
as provided in clause 30 issue Interim Certificates stating
the amount due to the Contractor from the Employer and
the Contractor shall be entitled to payment therefore
within 14 days from the date of issue of each Interim
Certificate”. 106

This obligation is specific insofar as it relates to the actual issue and
the time periods between successive interim valuations.

(13

The phrase the contractor shall be entitled to payment....” 107

renders the clause to be less specific in respect of payment.

Etymologically the word ‘entitled’ means “to give a rightful claim to
anything” or “to regard as having a title to something”.108 The
phase is not definite in respect of time for honouring the obligation.

However MWS80 is specific on the issue of payment:

106 See ante, pp. (ii) and (iii) for abbreviations.

106 JCT80. certificates and payments, cl. 30.1.1.1.

107 Ibid.

108 Oxford Dictionary, copmbined with Brittanica World Language Dictionary,

Clarendon Press, Oxford, volume one, 1962 edition.
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(13

and the Employer shall pay to the Contractor the
amount so certified within 14 daysof the date of the
Certificate”.109

Similarly IFC84 is equally specific in this respect:

(13

at intervals of one month, unless a different interval is
stated in the Appendix.... certify the amount of interim
payments to be made by the Employer to the Contractor
within 14 days of the date of the certificate. Interim
valuations shall be made by the Quantity Surveyor
whenever the Architect/Supervising Officer considers
them to be necessary for the purpose of ascertaining the
amount to be stated as due in an interim payment”.110

The inherent properties of the various standard forms of contract
lie outside the scope of this study. However, it is important to
realise at this stage that IFC84has been  designed specificallyfor
building works of simplecontent with no set upper or lower price

limits1ll and yet the conditions provide for the services of a named
Quantity Surveyor.112

Wallace in commenting upon interim certificates in the context of
amount and not of principle relates the leading case of Farr v
Ministry of Transport,

“Once granted, an interim certificate at the very least
creates a debt due, and the contractor 1is entitled to
immediate payment, subject to any right of the employer
to set off or counterclaim, for example, for liquidated
damages or defective work”.113

A course of action is available to the contractor under the express
terms of the conditions of contract to provide support to this
entitlement. The support mechanism enables the contractor to
implement arbitration proceedings where there is a failure or a
delay in the issue of a payment certificate.114 The conditions of

10~ MWS80. progress payments and retentions, cl. 4.2.

110 IFC84. interim payments, cl. 4.8,

111 IFC84. reverse cover of document and JCT practice note 20, RIBA Publication
Limited, London, revised edition, July 1984.

112 IFC84. Articles of Agreement, Article 4, p.3.

113 Wallace, op. cit., chapter 7, Approval and Certificates, p.496.

114 JCT8Q. Articles of Agreement, Article 5.1 and MWS80. Article 4.
41



contract also provide for the contract to be determined.115
However, the time lag associated with applying the procedural
mechanism in either case is often impractical and wunrealistic and
can result in irreparable financial damage being caused to the
countractor. At the same time the processes provide for and
cushion the client to the extent that the margin of retention monies
are increased whilst the construction works are in progress.

The contractor is reliant upon money received from interim
payments to pay creditors also to provide working capital to finance

the construction of the works.
The degree of accuracy sought

Certificates issued in respect of interim valuations of work executed
and materials on site cannot be entirely accurate but they should be
realistic and reflect the amount of work executed and the amount of
the goods provided for the works. Wallace qualifies this fact:

"As a rule, the payments contemplated by such provisions
only represent the approximate value (or a proportion of
it) of the work done, and possible also of materials
delivered to the site, at the date of payment , and, in the
absence of express provisions, they are not conclusive or
binding on the employer as an expression of satisfaction
with the quantity of the work or materials”.

This point of value is emphasised in Tharsis Sulphur and Copper Co.
v McElroy (1878) on which Lord Cairns LC described certificates as:

“The certificates I look upon as simply a statement of a
matter of fact, namely, what was the weight and what was
the contract price of the materials actually delivered from
time to time upon the ground, and the payments made
under those certificates were altogether provisional, and
subject to adjustment or to readjustment at the end of the
contract”.

Lord Blackburn relating to certificates in the same case said:

115 JCT80. cl. 28; IFC84. cl. 7.5 and MW 80. cl. 7.2.
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“They were made out with a view to regulating advances,
and showing how much should be paid on account; not at
all at showing how much was to be paid ultimately upon
the final account and reckoning”.116

Tharsis Sulphur and Copper Co. v McElroy (1878) establishes the
provisional nature of the interim certificate. The degree of accuracy
to be sought between the interim certificate and the value of work
executed including materials delivered on site and for use in the

works is not specifically considered. However, in Lamprell v
Billercay Union (1849) Pollock C B said:

“When the payments were from time to time made on the
certificates of the architect, the obvious meaning of both
parties was that .... they were to be treated as sums paid
on account of whatever the plaintiff might eventually be
entitled to recover from the dependants, whether for the
original or additional works”.117

This statement by Pollock C B implies that the value of the works as
shown on the certificate should be totally representative of the
works executed and materials provided at the time of preparing the
certificate.

Assessing the Value

Considerable problems arise when valuing building construction
works for interim certificate purposes. The problems may not be
openly displayed and distinctly evident but nevertheless they exist.

There are two main areas of concern in this respect;
1) the time taken to prepare the valuation;
ii) the accuracy of the valuation.

The time factor

Standard forms of contract do not stipulate a specific period for the
evaluation process but, dependant upon the size and complexity of

116 Wallace, op, cit, p.493.
117 Ibid.
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the works, two or three days is normally envisaged and any time in
excess of seven days would be considered unacceptable.
The Banwell Reportll8 comments upon the interim valuation
process with emphasis upon regularity and promtitude.

“The operation of this system 1is notalways smooth.
Payments to the main contractor by the client are often
slow and uneven, with consequential delays in payments to
suppliers and sub-contractors. This has an adverse effect
on the efficiency and stability of the whole industry ...
What is needed isan agreed procedure to ensure that
payment’s are made regularly and promptly ....... Once a
certificate has been issued, payment should take place
within, as a rule, fourteen days, so that contractors should
not normally have to wait more than twenty-one days in
all from the completion of a period to payment”.119

A lengthy processing period has the effect of delaying the

subsequent payment to the contractor whichbenefits the client.

Either interest on borrowed capital is reduced or interest on

investment is advantaged.

The converse applies to the contractor. A delayed payment by the
client will invariably result in an upset to the cash flow. This will
cause additional strains to be placed upon the contract or upon the
company as a whole if normal credittrading facilities are
observed.120 However business acumen generally dictates
otherwise. = The contractor will endeavour to mitigate any loss in
this respect by applying rigid creditcontrols and tactical
distribution methods in respect of payments to creditors.
CormicanI2l demonstrates the extent of this additional and
unnecessary strain by relating the income and expenditure budgets
applicable to one project.122 In this instance the illustration
presumes the periods of delay, in respect of payments by the client,

to be regular and capable of precisedefinition. The illustration does

118 See ante pp (ii) and (iii) for abbreviations.

119 Wallace, op. cit.,, Chapter 9, Payments, Retentions and Incentives, cl. 9.2, p.28.

12~ See Chapter Eight, Tendering Procedure and Post Control Financial Control, Late
payment in respect of interim valuations, pp. 156-157 and particularly Table 38, p.156.
121 David Cormican, The cost of borrowing, in Construction Management: planning and
finance, published by Construction Press, an imprint of the Longman Group Limited,
London and New York, 1985, Chapter 11, generally pp 201-225, particularly p.222-225.

122 See Appendix H, post, p.xxi.
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not take account of irregularities which are characteristic of the
breach or of actions which may be available in mitigation.123
Nonetheless the example serves to indicate the increased level of
negative cash flow created by delay and further shows how this
alone is responsible for reducing the net profit potential of the
example quoted from £50530 to £39948, a reduction of
approximately 21%.

The need to improve the cash flow is further commented upon in
The Banwell Report.

“In practice, valuation, certification and the honouring of
certificates are sometimes late, and in consequence
contractors are obliged to use their own financial resources
for longer than should be necessary. There is a tendancy
among some main contractors to adopt the practice of not
paying under subcontracts until they are themselves paid,
with the result that the delays from which they suffer are
repeated in their own dealings with their
subcontractors”.124

This abstract from The Banwell Report fails to consider the
suppliers of goods. However statistics recently released by the
Builders’ Merchants Federation show that the average period of
delay in payment by contractors during 1986/87 was over 61 days
and since that time this period was increased by 15%.125

The Banwell Report continues by emphasisingthe relationship
between prompt payments and cash flow.

“There appears to be a failure in some casesto recognise
the importance of prompt payment and the need to act
accordingly, the remedy lies in the need to honour contract
conditions ......

Prompt payment for work done is of such importance and
all concerned are so sensitive to delay that the industry
generally must be willing to make use of procedures which
will ensure that contractual obligations are met promptly

123 Supra, pp. 42-45.
124 The Banwell Report, op. cit., Chapter 9, cl. 9.4, p.28.
125 Building Engineer, Suppliers pay for construction debt - AN INDUSTRY IN THE RED.

published by Building (Publishers) Limited, London, September 1, 1989.
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and that there is no impediment to the proper flow of
money”.126

In the short term this inequitable attitude which temporarily
relieves the contractor of his obligation to creditors can have the
desired efect. Working capital, from the contractors viewpoint can
be maintained at a safe level and the filtering process, if carefully
administered, will enable subcontractors and suppliers to survive
albeit unfavourably.

Personal experience has shown this state of affairs to exist and to
be acepted by industry providing the payments are reasonable.
Subcontractors and suppliers are aware of the dilema which
confronts the contractor in respect of delayed payments by the
client and are willing to share the burden in the interest of possible

future work. The main problem arises when a contractor, for
whatever reason, is unable to maintain reasonable payments to
creditors and becomes insolvent. The effects of this are far
reaching.

Incorrect estimating, poor quality quantity surveying and inferior
quality management could all be contributory factors to a state of
insolvency. However, a reputable firm is less likely to suffer from a
singular direct result of inadequacies in these respects than from
cash flow deficiencies.

The ability of the contractor to employ a system of proportional
payments to creditors thereby enhancing his own position is a
condonation of the late payment by the client.

For many reasons the credit system of payment can be abused by
the contractor. Domestic subcontractors and suppliers can, through
no fault of their making, be subjected to an increased burden of
financial risk whilst the contractor continues to enjoy a reasonable
degree of security. If the facility afforded by the conditions of
contract, which enables the client to delay interim payments for
short periods without concern, were removed then this would
substantially increase the status and confidence levels of the
building industry.

126 The Banwell Report, op. cit., pp. 28-29.
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Item iii) - Retention Monies

The client is entitled under the terms of the contract to retain a
specified percentage of amounts paid in interim valuations to the
contractor as an insurance against defective works.127 The client’s
interest in the amounts retained is fiduciary as trustee for the
contractor and there is no obligation placed upon the client to
invest.128

The percentages to be retained, the limit of the retention and the
rules governing the release of the retained amounts are generally
clearly stipulated within the conditions of contract. This
requirement therefore, in principle, presents no problem to the

contractor and any financial forecasts can be made with confidence.
Item iv) - Variations

The action of making some change or alteration to building works
after the project has been let is provided for by most standard
forms of contract conditions.

Whilst minor differences are apparent in the definitions offered by
the standard forms of contract conditions the intention is similar in
each. The standard forms of contract offer the facility to the client
and the professional adviser to instigate changes to the work and to
the conditions of contract. In a broad sense the variation creates
changes to those matters stated and required by the tender and the
contract documentation.  Such changes will irritate the pattern of
the construction works and, dependant upon the magnitude of the
change or changes, the irritation could result in disruption with
resulatant delay. A changing environment is not conducive to
regular progress being maintained and satisfactory completion of
the works being achieved. Psychologically, the morale of the
management and the workforce will be affected. The incidence of
risk and uncertainty will increase, additional financial implications
will be incurred and the quality of workmanship will deteriorate.

127 JCT80. cl. 30.2; IFC84 cl. 4.3 and MW80 cl. 4.2.

128 JC.T.8Q, cl. 30.5; IFC84. cl. 4.4.
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A report published by NEDOI29 makes reference to quality and its

relationship with the development of design,

“in both industries (building and civil engineering) there
was agreement that quality is produced when the designer
is allowed the time to continue his search for the best
solution until satisfied that he has the right answer”.130

Hibberd responds to this argument,

“It would be impractical to adopt this position and one
might venture to suggest that the inordinate amount of

time required would render it worthless ........... It is
necessary for design to continue after the commencement
of the construction process. Variations have therefore

been viewed as a necessary evil and being necessary,
provision must be made for them in all contracts”.

Other points of interest are raised by Hibberd in respect

of

variations which tend to indicate that considerations concerning the

completeness of design are influenced mainly by the attitude of the

client and with less regard being paid to the contracting

organisation.

To

which may arise during the construction process

“In reality, the client’s objectives are considered by the
design team and a continuous process of design takes place
until no further modifications can be incorporated, even
when considered, because constraints of time and cost
finally draw the line. The point at which this happens is
extremely variable, being partly dependant upon the make
up and nature of the design team and partly upon their
relationships with the client body.

The fundamental issue is not, however, whether the design
is concluded before or after commencement of the works,
but whether the contractual arrangement chosen is
compatable with the extent and timing of such design”

support this argument Hibberd makes reference to problems

of the use of inappropriate tender and contract documentation.

129 See ante pp (ii) and (iii) for abbreviation.
130 NEDO, lie...PrQfessiQns...in ths Consttuction...Industry, HMSO, London, 1978.
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“For instance, a design largely detailed but not complete
may use the JCT Standard Form of Building Contract for use

with Approximate Quantities. This is preferable to
adopting the contract for wuse with firm quantities as
though the design were complete.  The latter creates a

delusion which generally results in complications in post
contract control and misrepresentation to the contracting
parties and others, and is to be avoided”.131

The issue of misrepresentation is emphasised andillustrated by
reference to the Misrepresentation Act 1967 and two leading cases
in litigation, ‘Holland Hannen and Cubitt v Welsh Health Technical
Services Organisation (1981)132 and the earlier case of Howard
Marine and Dredging Co Ltd v A Ogden and Sons (Excavators) Ltd
(1977).133

“These two cases show the care that is needed both in
negotiations prior to the contract and in the preparation
and presentation of the contract documentation itself ...
Such misrepresentation may simply create a management
problem but it may also lead to a legal claim for damages
under the Misrepresentation Act 19677.134

The viewpoint of Hibberd in the context of the nature ofvariations
accepts that variations are evil and that time and money constraints
imposed by the client influence the design process thus creating a
need for a variation provision to be incorporated within the
conditions of contract. Furthermore emphasis is given to the degree
of care which must be exercised by the professional adviser in
protecting the client against possible legal action being instigated by
the contractor in connection with misinterpretation.

The protective attitude directed towards the interests apertaining
to the client is not similarly shared by the contractor. In fact the
phrase that misinterpretation “may simply create a management
problem ” 135 which presumably refers to the contractor’s

131 Peter R Hibberd, op. cit. The nature and occurance of variations, in Variations in
Construction Contracts, pp 3-5.

132 See BLR, Holland Hannen and Cubits (Northern) Limited v Welsh Health Technical
Services Organisation and Others, 18 BLR 89.

133 See BLR, Howard Marine and Dredging Co Limited v A Ogden and Sons (excavators)
Limited, 1977, 9 BLR 100.

134 Peter R Hibberd, op. cit. The nature and occurance of variations, pp. 3-5.
135 Ibid.
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management, shows a lack of awareness and understanding of the
problems created for the contractor by the client exercising a right
to change the works.

The need for documentation provided by the <client to be
appropriate and adequate for the purpose intended has been
clearly stated but the instances quoted by Hibberd have been
limited to contract documentation which includes bills of quantities
and where appropriateness 1is more easily defined. Similar
characteristics do not apply to the ‘without quantities’ arrangement.*
‘Firm’ and ‘Approximate’ bills of quantities prepared in accordance
with the Standard Method of Measurement indicate the nature of
the work offered for tender. The documents further establish the
limit of obligation at tender stage in respect of the amount of work
involved thus providing a common basis. A common basis does tiot
exist in the ‘without quantities’ arrangement. In the ‘without
quantities’ arrangement the tendering contractors are totally reliant
upon the drawings, specification and/or schedule of works provided
by the client and these separate documents may not necessarily be
in total harmony. Each part of the tender and contract
documentation is important for the satisfactory placing and
management of contracts but the drawings are particularly
important. Metaphorically the drawings which embrace the design
criterion, serve a similar function to the flywheel of a machine. The
flywheel has the power and the ability to generate responses but
the cogs gear and control the mechanism. Although a machine
relies upon the power supplied by the flywheel, the machine is
equally dependant upon the cogs which control it. In this respect,
drawings provided by the architect or other professional adviser,
albeit in isolation, will generate a response to a tender enquiry.
However, unless adequate supportive documentation is available in
the form of a specification, of bills of quantities, or of schedules of
work and these together with suitable conditions of contract, then
performance during the construction period will be impaired.
Similarly if the drawings fail to illustrate the precise requirements
of the client then changes will probably occur during the
construction period.

The desirability and the need for a mechanism to accommodate a
limited degree of change to work specified during the construction
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period is acknowledged in The Banwell Report. The Report also
stresses the importance of reducing the incidence of change to a
minimum and it places the cause of many contractual claims upon
inadequate programming and inadequate information. The Banwell
Report commented upon this to the effect that “it would be to the
benefit of the whole industry if the impact of claims was
substantially reduced”.136

A report prepared for the Economic Development Committee for
Building137 and published in May 1967 took to task the whole issue
of variations as they concern construction projects and it is useful to
relate the various issues considered.

The report explains the attitude of the working party towards
variations and their considered opinion of “a means of reducing the
incidence of wvariations, which we are convinced would be
immensely beneficial to the productivity of the industry”.

“The problem as we see it is not the elimination of
variations. Indeed, we regard variations as being endemic
to the building process and it is foolish to condemn them
out of hand. If a client, half way through the contract,
decides that a building is no use to him in the original
design form, then there is no point in continuing to build it
in that form™.138

The point made by the Report is appreciated but the example used
is rather extreme. The example implies a variation of magnitude
and one which could substantially change the scope of the works
and, in so doing, extend the considerations beyond the sphere of

variations normally associated with building works.

The main body of the Report however, concentrates attention upon
variations as they are usually attributed to building works and the
Report has approached the problem of variations from three main
directions, educational, financial and contractual.

Educational

136 The Banwell Report. Chapter 2, The Team in Design and Construction, cl 2.3, p.3.
137 NEDO, Action on the Banwell Report HMSO, London, 1967.
138 Ibid, cl. 2.15, p.5.



“There are many different causes of variations. Some arise
from unforeseen changes in circumstances - unexpected
site or ground conditions, labour difficulties, shortage or
increased cost of materials, new building techniques or
new materials available after completion of the design
stage. Others are caused by lack of decision or late
decision by the client or designer or by the client changing
his mind about what he wants. Such variations are often
the result of a lack of proper communication between the
parties: contractors may not have asked for detailed
information early enough; the client may not have briefed
the architect properly about his requirements ..... 7139

“Variations have different effects. Some result in greater
efficiency, but the vast majority impede the progress of a
job and reduce productivity ......... We consider that many
variations are unnecessary and could be avoided if clients
were more aware of the effects of their decisions, or lack
of them on others. One common characteristic of almost all
variations is that there has been insufficient forethought

before starting work on site. Time spent on preparation
before actual commencement of work on site is time well
spent ... The reduction of variations requires better pre-

contract programming which will be carried out only if the
parties themselves understand the full consequences of
interrupting a programme”.140

Financial

“Our second approach to variations was to ask whether the
client pays enough for them. Some of us feel that a client
who introduces a variation after a contract has been let
should be made to pay a premium for the privalege of
doing so. By ‘premium’ we mean something which is over
and above the true cost of the variation, including the cost
of any disturbance to the original programme. Most of us
feel that there is no case for such a premium, and even if
there were it would be extremely difficult to operate.
Ideally the system should ensure that the client, no less
than any other member of the community, should pay the
true full cost of what he chooses to ask for. There seems to
be no special reason in the particular context of variations

139 Ibid, cl. 2.17, p.5.

140 Ibid, cl. 2.18, p.5.
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in the construction industry to ask for more than the true
full cost to be paid ........... ” 141

Contractual

“A form of building contract could be drawn up to include
two alternative clauses governing variations: one would
cover the categories of work in which it is recognised that
variations are likely; the other would stipulate that
variations are not contemplated. Invitations to tender
would make it clear which clause was to apply. If the ‘no
variations’ clause was specified, the builder would
probably submit two tenders. The lower would apply if
there were no variations. The higher would apply if there
were variations. The difference between the tender sums
would represent the disturbance cost to the builder.
Individual variations would be charged additionally”.142

In support of the above abstracts from The Action on The Banwell
Report the working party assumes that architectswill in future, if
they do not already do so, draw the attention of their clients tothe

RIBA pamphlet Working with vour Architect.143 This document
among other things advises clients of the desirability of avoiding

variations because of the dislocation they cause.

The detailed reproduction of abstracts from The Action on The
Banwell Report indicate the direction and extent of the concerns
shown by the construction industry towards variations during the
mid 1960’s. Since that time modifications, revisions and extensions
to standard forms of contract have been implemented but these
have failed to provide any form of antidote.

The NIJCCI144 in their Procedure Note endorse the comments
contaned within The Banwell Report and The Action on the Banwell
Report. In addition the NJCC raise two other pertinent issues
concerning planning and associated functions which have direct
links with wvariations on building contracts. The first point which
specifically relates to planning expresses the planning function as
one of the main pre-requisites of efficient, prompt and economic

141 Ibid, cl. 2.20. p.5.
142 Ibid, cl. 2.26, p.6.
14~ RIBA, Working with vour Architect RIBA Publications Limited, London, 1983.

144 See ante pp (ii) and (iii) for abbreviations.
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building and it is further observed that inadequacies in planning
are “frequently responsible for excessive variations on contracts in
progress”. The second point whilst making reference to higher
building costs, delays and damaged industrial relations on site
further states that variations “frustrate the proper working of

incentive and bonus schemes geared to output”.145

Assuming the second point to be fact then resultant frustration will
introduce a measure of deceleration in regard to production and, as

a consequence, losses may arise in respect of both time and money.

The problem, in the context of variations to the building contract,
remains and concerns initially time and the influence time has upon

the design and the communicative processes.
Item v) Extensions of time
Extension of time and the standard forms of contract

JCT 80 (clause 25.4) 146 sets out the issues which can be considered
as possible grounds for raising a claim for an extension of time
under the terms of the contract. Similarly (clause 25.2)147
establishes the procedure to be adopted by the contractor when
notifying the architect/supervising officer of the fact that a delay
has occured or is likely to occur upon the work to which a ‘Relevant
Event’ 148 applies.

Often the detailed work involved in satisfying the requirements of
the conditions of contract in respect of claims resulting from delays
is onerous upon the contractor. Maintaining adequate records, the
gathering together of information, the collation and presentation of
documentation is exacting, time consuming and costly. The exercise
of presenting a claim 1is also heavily reliant upon documentation
prepared for the compilation of the tender as well as documentation
and records prepared for use during the construction period.

145 NJCC Procedure Note No 1. variations on building contracts.

14"~ See Appendix F, post, p xvii.

147 Ibid, post, p xviii.

148 JCT 80, The Conditions Part I: General, 1 Interpretation, definitions etc, 'Relevant

Event' (any one of the events set out in cl. 25.4), op. cit, Appendix F, post, p xvii.
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Documentation provided by the client for tender preparation
purposes which is inadequate, will adversely effect the presentation
and substantiation of any delay claim. Two major concerns in this
respect are inadequate time allowances both for processing the
tender and for programming the construction works subsequent to

the award.
The Obligation to Notify

All standard forms of contract require the contractor to notify the

client of delays which are likely to occur to the construction works.
JCT 80 states,

“If and whenever it becomes reasonably apparent that the
progress of the work is being or is likely to be delayed the
Contractor shall forthwith give written notice to the
Architect/Supervising Officer of the material circum-
stances including the cause or causes of the delay and

identify in such notice which in his opinion is a Relevant
Event”. 149

This requirement of JCT 80 appears to be reasonable. The
contractor, being the one party to the contract responsible for the
construction of the building project, is the only party who can be
immediately aware of disruptive influences and the effects these
disruptive influences may subsequently have wupon the works. A
singular disruptive influence, caused by whatever reason, can
invariably be identified by the contractor and the process of
calculating the overall effect upon the works can usually be carried
out with relative ease. However the contract containing numerous
disruptive influences, each being of a minor nature producing an
almost insignificant effect in isolation, can result in a substantial

delay to the construction works when viewed cumulatively. It is
not difficult for a contractor to know that the progress of the work
is being or is likely to be delayed nor is it difficult for the contractor
to identify the cause or causes of the delay and to associate this
delay with a Relevant Event. The difficulty arises from the
requirements of clause 25.2 of JCT 80. This clause requires the
contractor to substantiate the claim for an extension of time by

presenting sufficient material evidence to enable the

149 JcT 80, Extensions of Time, cl. 25.2.1.1.
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Architect/Supervising Officer to conduct an appraisal. The granting
of an award for an extension of time is totally reliant upon the
contractor being able to satisfy the Architect/Supervising Officer
beyond any doubt that the claim is both realistic and justifiable.

This requirement itself increases the burden of responsibility
placed upon the contractor. Often this burden arises as a result of
issues over which the contractor has no control and  where the
Architect/Supervising Officer issues instructions to change the
quality or quantity of the works or the obligations and restrictions
initially placed upon them.

In these circumstances there is a need for the contractor to
implement and maintain an essemblage of supportive records on
each and every project in compete disregard to whether or not
changes are envisaged. To be effective the records need to be
complete in respect of detailed information and to be clear and
concise in definition. To this end the information must be regularly
reviewed and updated.

This essemblage of records is demanding of resources often to an
extent far in excess of those resources which would have been
necessarily required had the construction works remained
unchanged. Manpower resource of the calibre required is
expensive to acquire. The turnover/overhead commitment ratio
often provides the larger contractor with resource facilities within
the establishment. The smaller contractor, however, may not be in
a position to afford the necessary resource provision. This does not,
in the normal course of events, reflect in any way upon the
technical ability of the smaller contractor but it serves to illustrate

two important points,
i)  that identical levels of expertise are demanded by the
client from the contractor whatever the work category and

price range, and

1) that, conversley, the completeness of tender and contract
documentation provided by the client to the contractor
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becomes inceasingly important as the contract value
decreases.

Item vi) Damages for non-completion

The provision for liquidated and ascertained damages should
always made known to the contractor prior to the signing of the
contract. It is wusual also for the details of the provision to be
included in the formal invitation to tender and according to the
recommendations of the CPSSST the provision should also be made

known in the ‘preliminary enquiry for invitation to tender’.150

Providing the contractor is prudent and providing due care and
attention 1is applied to the preparation of the tender, then this
indemnification provision should not prove to be a problem at
tender stage. However the empiric survey has shown this not to be
the case in many instances.15l]

Item vii) - Fixed or fluctuating price levels

In considering fixed and fluctuating price levels as they concern the
‘without quantities’ arrangement of the Tump sum’ contract it is
necessary to examine the characteristics of the two measures in
principle. The legal implications and matters relating to the
machinery of application are outside the scope of this study.

The fixed price arrangement

The fixed or firm price is one which contains no provision for
financial reimbursement in respect of changes in the prime cost of

resources.

It is normal practice for building work contracts, where the contract
period does not exceed twelve months, for the work to be carried
out on a fixed price basis. The time limit presumes on the ability of
the tendering contractors to predict financial changes which may
occur during the period of the contract in respect of labour, plant,
materials and consumables and to facilitate an appropriate

150 See Appendix E, post, p xii.

151 See Appendix A, post, pp iv (1-47).
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allowance within the tender to secure reimbursement of costs
incurred. The length of time for which a prediction has to be made
however, when relating to a project with a contract period of twelve
months, is substantially in excess of twelve months. The total
period under consideration must also take into account part of the
period allowed for tender preparation, the time taken to assess the
tenders and the time period between the appointment of a
contractor and the commencement of work on site. Under normal
circumstances this additional time period could be a minimum of
three months and, in many instances, a greater length of time could
be experienced.

An unstable financial market renders a calculated prediction
impossible in this respect and any allowance made by a contractor
to cover increased costs is tantamount to a guess. This poses the
question of financial risk and whether or not this burden of risk
should be borne solely by the contractor.

The Banwell Report offered its support to the general viewpoint of
the construction industry at that time to the extent that “wherever
possible, contracts should be let on a firm price basis”. This support
was offered in the full knowledge that firm price contracts, whilst
offering the client ‘certainty of price’, can and do present difficulties
to the contractor. According to the Report the difficulties “led to a
reluctance on the part of contractors to quote firm prices” which
were “too often ignored by clients and their professional
advisers”.152

Areas of particular contention to which the Report refers concern
the design process and preplanning, the contract period, the time
limit for acceptance of the tender and materials and labour
constraints. These areas of consideration show the concern and
reasoning attributed to firm price contracts.

Preplanning

“The more that is known of what is involved in any project,
the less will be the degree of uncertainty against which
tenderers will be obliged to make provision Only if the

152 The Banwell Report. Chapter 8, Firm Price Contracts, cl. 8.2, p.26.
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work has been settled in all its critical details is it
reasonable to expect a contractor to tender for a firm price
and a fixed period”.153

Contract period

“It is today common Government practice to invite tenders
on a firm price basis where the contract period is not to
exceed two years ... we certainly do not regard two years
as excessive".154

Time limit for acceptance

“In quoting a firm price the contractor is entitled to know
the limits of his responsibility ..... the period of time during
which a tender will remain open for acceptance should be
limited and clearly stated.”155

In regard to fluctuations in the price of materials. On this issue the
Report directed attention towards the supplier and “the inability or
unwillingness of some merchants and suppliers to quote firm prices
for their products. Because of this, contractors feel they are called
upon to bear a disproportionate part of the burden imposed by
rising prices for freight, fuel and materials” 156

Other issues relating to materials concern the conditions of sale.

“Quotations at “prices ruling at date of delivery” contain
uncertainties resulting in over insurance by the tenderers
who depend wupon them. All commercial transactions
contain an element of risk, and we see no reason why
producers of raw materials, the nationalised fuel and
transport industries and others should not agree, when
asked, to quote firm prices for delivery over a given
period”.157

Fluctuations in the price of labour are seen by The Report to

present less of a problem than the other areas considered above

153 Ibid., cl. 8.3, p.26.
154 Ibid, cl. 8.4, p.26.
155 Ibid, cl. 8.5, p.26.
156 Ibid, cl. 8.6, pp. 26-27.

157 Ibid, cl. 8.7, p.27.
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mainly due to the long-term wages settlement negotiated for and
agreed upon at that time.

The Report in summarising the issues raised above, in relation to
firm price contracts, confirmed its opinion that firm prices are
healthy. In so doing the report showed a critical awareness of the
fact that this healthy state is totally reliant upon the participatory
support of all who are directly or indirectly concerned with the
building project. Without this support the total burden of
responsibility rests with the contractor.

The Action bn The Banwell Report considered the reasoning and the
recommendations of The Banwell Report at great length.  Whilst
supporting the principle of firm price contracts the ‘Action Report’
also offered critical appraisal in the matter of alternative reasoning
and argument.

The ‘Action Report’ is not convinced that firm price contracts are
healthy but rather that they do offer certain benefits.

13

they encourage careful pre-planning, they impose a cost
discipline on contractors and they cut out unproductive
work in dealing with fluctuations”.158

This statement poses certain questions. The cost discipline imposed
upon contractors is undefined and difficult to orientate and the
comment relating to unproductive work depends upon which party
to the contract is deriving benefit from the firm price arrangement.
From the client viewpoint this may be beneficial as additional
administrative work by the professional adviser will incur cost
which will be passed to the client. Conversely the contractor will
invariably have the necessary resource facilities within the
establishment to deal with the administration of. fluctuations.
Furthermore, a contractor preparing a tender in the knowledge that
the recovery of possible future increases in costs are provided for
under the conditions of contract will have the burden of risk
reduced and this will be reflected in the tender sum.

158 NEDO, Action on the Banwell Report. Chapter 8, Firm Price Contracts, cl. 8.1, p.19.
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The ‘Action Report’ does however acknowledge the dilemma facing
the contractor and the additional risk the contractor has to bear
when preparing firm price tenders insofar that,

“They require the contractor to gamble on future cost
increases over which he has little or no control”.159

The "Action Report" continues to the effect that,

"There is some lack of clarity as to the date from which the
firm price period is measured. We believe that it should
run from the date the tender is accepted and not from the
date on which work is started”.160

A better approach would be to calculate the date of the firm price
period from the ‘Date of Tender’. This would then equate with the
fluctuating price provisions established by the JCT standard form of
contract conditions.161 The amended provision would also have the
desired effect of speeding up the entirely flexible time period
between the tender submission date and the date work is to be

commenced on site.

Recommendations and reasoning offered by The Banwell Report in
respect of design and pre-planning are generally supported by the
‘Action Report’. There is however one critical observation in the
‘Action Report’ which reflects a particular attitude displayed by the
client and the professional adviser in respect of the importance of

time and money.

“Contractors are frequently invited to tender on
incomplete documentation and more detailed documents
may be available only several months later, because
clients have not settled points of detail at tender stage.
Contractors should insist that the carcase of a contract is
fully detailed at tender stage”.162

159 Ibid, cl. 8.2, p.19.

160 Ibid.

161 JCT Standard Form of Building Contract Formula Rules. RIBA Publications Limited,

London, 1980, Section 1, Definitions, cl. 3, p.1/2, "Date of Tender - the date ten days

before the date fixed for the receipt of tenders by the Employers".

162 NEDO, Action on the Banwell Report. Chapter 8, Firm Price Contracts, cl. 8.5, p.19.
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Regarding the contract period. The ‘Action Report’ again is
prepared to accept the deliberations of The Banwell committee in
principle. Nevertheless, concern is registered in respect of the
possibility of disadvantages which may result from the setting of
too rigid a time limit and the ‘Action Report’ suggests that a more
appropriate method would be to encourage flexibility. The degree
of flexibility being influenced by the incidence and duration of

major wage agreements. This being the sole criterion.163

Both points indicate an awareness of the difficulties which confront
the contractor and the ways in which each can affect the
satisfactory carrying out and completion of the works. The supply
of materials in the context of fluctuation in price level raises a
number of imponderables. The “inability or unwillingness of some

merchants or suppliers to quote firm prices” was taken up by the
‘Action Report’.

“While firm prices for materials are quoted in some
circumstances, the materials producers believe that firm
prices can result in higher prices being paid over the
period of the contract. The National Council for Building
Material Producers has said that it is not in a position to
recommend its members to quote firm prices. There are a
number of factors which work against quoting on a firm
basis for forward delivery: the mnationalised industries
which are suppliers to the materials producers will not
quote on a similar basis; ...... prices of certain key imported
raw materials, such as copper, timber and asbestos fibre,
have in the past fluctuated widely.... many manufacturers’
organisations are not prepared to make recommendations
on pricing practice to their members and run the risk of
contravening the Restrictive Trade Practices Act”.164

This statement raises an important point. If, for the reason stated,
a materials supplier is unable to quote a firm price for forward
delivery then it is unreasonable to expect a contractor to carry the
total burden of probable increased costs in order to provide the
client with security of tenure in the form of ‘certainty of price’.

163 Ibid, cl. 8.6, p.19.

164 Ibid, cl. 8.8, p.19.
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The ‘Action Report’ realises the shortcomings which are evident
both within The Banwell Report and in their own responses to The
Banwell Report. They view the recommendations and procedures,
in principle, to be reasonable and justifiable. However they appear
unable to visualise the recommendations and procedures being
implemented without further research and without promoting a
change in philosophy which would require the support of high

ranking authorities. These courses of action have not been pursued.

The fluctuating price arrangement

Fluctuation clauses are contained within most standard forms of
building contract and according to Wallace the clauses".... are
variously designed to obtain for the contractor the amount of any
increases in his costs, usually of labour or materials or both, which
may take place after his tender and before the work is
completed”. 165

The detailed issues concerning the philosophy and attributes of the
fluctuating price arrangement lie outside4the scope of this study.
This chapter therefore 1is concerned solely with the decision to
apply a fluctuations provision and the factors which influence that
decision.

Willis and Ashworthl66 in commenting upon the decision to use

either a fixed or a fluctuating price arrangementstate,

"The choice wusually depends wupon the length of the
contract period and the amount of inflation present in the
economy. Where the inflation factor is in single figures
and falling, it is usual to award fluctuating contracts for a
project’s duration not exceeding two years”.167

This statement raises the two issues of time and money. Time in
the context of the length of the contract period and money as it
relates to variations in price levels which havearisen as a direct

result of changes within the national economy.

165 Wallace, op. cit, Chapter 9, Price and Damages, p.566.

166 See References, post.

167 Christopher J Willis and Alan Ashworth. Contract Procedures, in Practice and
Procedure for the Quantity Surveyor, published by Collins Professional and Technical

Books, London, Ninth Edition, 1987, Fixed Price Contracts, p.164.
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The time factor

The criterion of time upon which a judgement is made, insofar as
the implementation of a fixed or fluctuating price clause is
concerned, is by reference to the time required to construct the
project.

The length of time which is considered appropriate and worthy of
consideration in respect of whether or not to administer a
fluctuations clause is left entirely to the discretion of the
professional adviser. There are no specific recommendations nor
are there mandatory requirements. The Banwell Report comments
upon the common practice observed by the Government when
establishing time limits for fixed price contracts but was unable to
reach any conclusion in this regard.

“It is today common Government practice to invite tenders
on a firm price basis where the contract period is not to
exceed two years. Some of the evidence we have received
has suggested that this period is too long, and that
eighteen months or even a year should be regarded as a
limit; and conversely, three years had been held out to us
as not excessive. While we do not wish to specify any
fixed period as suitable in any circumstances for work of
any type, we certainly do not regard two years as
excessive ....” 168

The concern registered in this statement identifies and accentuates
the fundamental requirement of the client as being ‘certainty of
price’.

This requirement is expressed with complete disregard to the
effects any unreasonable time period may have upon the

contractor, his subcontractors and his suppliers.

This attitude displayed by The Banwell Report is endorsed in
principle by the Action on The Banwell Report to the extent that,

*68 The Banwell Report, op. cit, chapter 8, Fixed Price Contracts, cl. 8.4. p.26.
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“The present two year limit for public sector contracts
seems to us to work reasonably well and is operated with
some flexibility”.169

The meaning of flexibility in this context is unknown. Furthermore
there are areas of concern contained within the Action on The
Banwell Report.

“There could however be disadvantages in setting too rigid
a limit. Periods longer or shorter than two years may be
appropriate in the light of the incidence and duration of
major wage agreements”.170

This statement implies that wages to the workforce control changes
in price level and it further implies the existence of °‘safe periods’
between major wage agreements. Variations in price levels react to
changes in Government policy, resulting in additional or changed
levies and taxes and to changes in the foreign markets both of
which operate independently to the major wage agreements and

both of which have a serious impact upon the building industry.

None of these statements contained within the Action Report take
into account part of the time required for the preparation of
tenders; the time required for the. opening and consideration of
tenders or the time allowed to elapse between the appointment of
the contractor and the commencement of work on site.

If the time required to satisfy those processes, which pre-exist the
commencement of work on site, were accountable then this would
provide certain benefits to the contractor. The contractor would be
aware of the limit of responsibility and commitment. Furthermore
this extended time period could result in changes in attitude by
both the client and professional adviser when deciding upon fixed

or fluctuating price arrangements for a building contract.

Although the CPSSSTI171 makes no specific recommendations in
respect of fixed and fluctuating price arrangements it does

comment on the desirability for work to commence on site as

169 NEDO, Action on the Banwell Report, op. cit, Fixed Price Contracts, cl. 8.6, p.19.
170 Ibid.

171 See ante, pp (ii) and (iii) for abbreviations.
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quickly as possible after the contract has been awarded. The
CPSSST also acknowledges the need for a due period to be allowed
for the contractor to organise his resources and to facilitate
thorough project planning.

“.... Regard also should be had, however, to the fact that
unnecessary delay in achieving a start on site may involve
the employer in extra costs whether or not the contract is
based on variation of price conditions. These points should
be borne in mind when determining the anticipated date
for possession of the site”.172

Having due regard to the consensus displayed by the CPSSST in
respect of unnecessary delays in achieving a start on site. Such
delays can involve the contractor in unnecessary and avoidable
costs in the fixed price arrangement and can increase the incidence

of risk and uncertainty.173

The need for a contractor “to know the limits of his responsibility”
is remarked upon in The Banwell Report and in this sense the

13

Report states that the period of time during which a tender will
remain open for acceptance should be limited and clearly stated”.174
The Action on The Banwell Report responds to this remark
contained within The Banwell Report albeit in the context of the

public sector client.

“This recommendation 1is particularly important where the

tender is being invited on a firm price basis. Tender
documents do not in general specify a particular time limit
for accepting tenders. Government departments have

standing orders to ensure prompt acceptance but local
authorities are sometimes slow in accepting tenders”.175

Two specific recommendations resulted from this observation by
the Action on The Banwell Report.

172 CPSSST. cl. 8, Post Tender Period.

173 See Chapter Seven, The Factorial Issues, generally pp. 104-114, particularly figure
C, p.ll4A.
174 The Banwell Report, op. cit,
175 NEDO, Action on the Banwell Report, op. cit, Chapter 8, Firm Price Contracts, cl. 8.7,
p.19.
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1)  “that unsuccessful tenderers should be notified promptly”,
and

i1) “that the lowest tenderer should submit priced
bills quickly.176

Both recommendations were accepted by the NJCC and incorporated
into the CPSSST but with slight amendments. In (i) above the word
‘promptly* was changed to ‘immediately*177 and in (ii) the phrase
“submit priced bills quickly” was changed to “submit his priced
bill(s) of quantities as soon as possible and in any case within four
working days”.178

The client’s interests are best served by complying with these
recommendations,

i)  when a full fluctuations clause is being operated, and

i1)) when an optimum date for completing the works is a
prime consideration.

In instances where there is a fixed price arrangement proposed and
where time is not such a critical factor then these recommendations
could be disregarded. Such an omission would benefit the client
and would disadvantage the contractor.

Notwithstanding this, however genuine the attitude of the client or
the professional adviser 1is towards the administration of the
contract and the observance of the recommendations of the CPSSST.
in respect of the notification of results, there exists an amount of
time which is not provided for by the CPSSST. This time relates to
part of the overall time allowed for the preparation of the tender.
Considered in isolation this particular time period may appear
insignificant but, nevertheless, it forms part of the overall

processing time and, as such, must be taken into account.

176 Ibid, cl. 8.7, "Time limit for acceptance", p.19 and reference to '"Some notes on
procedures”, cl. 4.12 and 4.16, p.12.

177 CPSSST. op. cit, Assessing Tenders and notifying Results, cl. 5.3.

178 Ibid, cl. 5.2.
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The money factor

Most standard forms of building contract provide for changes in
price which may occur between the ‘Date of Tender’179 and the date
of ‘Practical Completion'.180

The ‘Date of Tender’ establishes the ‘basic market prices’ of
materials, goods and consumables current at that time. This fixes
the date from which any changes in price level may be assessed on
contracts where a labour and materials cost and a tax fluctuations
clause is being operated.

An alternative method for dealing with adjustments to take account
of variations in price level is by use of price adjustment formulae.
This system differs from the labour and materials cost and tax
fluctuations method in both philosophy and application. The
statistical indices, which are used to adjust the price levels, reflect
changes in cost over the period of one month and the
implementation of the system  requires thata firm ‘base date’ be
determined from which all future assessments will be made. This
‘base date’, unless tenderers are otherwise informed, will normally
be the calendar month prior to that in which the tender is due to be
returned.181

Detailed issues appertaining to the formula method of price
adjustment are outside the scope of this study. However it is
important to realise that where provision is made for building
contracts to be let on a fluctuating price basis then firm dates
need to be established to enable the system to work and to enable
realistic assessments to be made. Similar criteria should also apply
to the fixed price arrangement.

Item viii) - The level of Prime Cost andProvisional Sums

179 JCT8Q. Formula Rules, op. cit, Definitions, p.1/2.
180 KIM, cl. 17.1.

181 JCT80. Formula Rules, op. cit, Definitions, p.1/2.
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Prime Cost Sums

Details of client requirements relating to work of a specialist nature
for which a prime cost sum has been allocated, is made known to all
contractors tendering for the works by the allocation of sums of
money within the tender documents. Facilities are also normally
provided within the tender documents for the contractor to make
allowances for costs which may be incurred in providing for and
attending upon those specialist subcontractors. Similarly provision
is also made for the tendering contractor to make allowances
against prime cost sums for reimbursement of costs in respect of

overhead recovery and for profit.

This system brings together and summarises all the required
elements of the construction package. In so doing the system
provides the client with an all-embracing Tump sum’ offer for the
construction of the works and this, to a large extent, guarantees the
client ‘certainty of price’.

The level of prime cost sums included in tender documentation has
substantially increased in many instances during recent years.182
This increase, in conjunction with other issues, has been recognised
and actioned upon by the JCT,18 the ACA 184 and the BPF.18 These
actions have culminated in either the production of new standard
forms of contract conditions or the modification of existing standard
forms of contract conditions. The recently published Co-ordinated
Project Information (CPI)I8 has introduced changes to the
procedures formerly practised in respect of Prime Cost Sums and it
is now necessary to provide the contractor with specific details
similar in every respect to those details required in respect of
Provisional Sums.187 This is mandatory only in the ‘with quantities’
arrangements. It is not clear how effective this directive will be in
respect of the ‘without quantities’ arrangement and clarification will
need to be sought in respect of this issue.

182 See Appendix B, post, pp. v-vi.

183 See ante, pp (ii) and (iii) for abbreviation.

184 Ibid.

185 Ibid.

186 Ibid.

187 CPI, Standard Method of Measurement of Building Works: Seventh Edition.
Published by the Building Project Information Committee, London, 1988,

Preliminaries/General Conditions, cl. A.51, p.22, and General Rule 10.3.
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Provisional Sums

Provisional sums are defined by SMMG6188 as, “a sum provided for
work or for costs which cannot be entirely foreseen, defined or
detailed at the time tendering documents are issued*’.189

However SMM7190 improves upon this definition insofar as it
differentiates between “defined” and “undefined” work. Defined
work relates to work “which is not completely designed” but where
quantities can be issued to “indicate the scope and extent of the
work” and a statement can be issued “of how and where the work is
fixed to the building and what other work is to be fixed thereto”.191
In addition any specific employer requirements in respect of
“limitations on method/sequence/timing” 192 together with “the
nature and construction of the work” 193 must be included. In the
case of defined work the “contractor will be deemed to have made
due allowance in programming, planning and pricing

preliminaries”.194

Where work cannot be described and where the above information
cannot be provided then this will be classed as “undefined” work
and the “contractor will be deemed not to have made any allowance
in programming, planning and pricing preliminaries”.195

These rules apply to the ‘with quantities’ arrangements but CPI is

less specific for the ‘without quantities’ arrangement.

The nature of building works necessitates a provision such as this.
It is probably a satisfactory method of dealing with a difficult
circumstance and must be accepted providing the facility is
controlled and used in the spirit for which it was intended.

188 See ante, pp (ii) and (iii) for abbreviations.

189 SMMG6, cl. a8, p.16.

190 See ante, pp (ii) and (iii) for abbreviations.

191 SMM7. General Rules, rule 10.3, p.14.

192 Ibid, Preliminaries/General conditions, cl. A.35, p.20.
193 Ibid, General Rules, rule 10.3, p.14.

194 Ibid, rule 10.4, p.14.

195 Ibid, rule 10.6, p.14.
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CHAPTER FIVE

DOCUMENTATION - THE VEHICLE FOR COMMUNICATING
INFORMATION

The requirements of documentation

The fundamental demand made wupon the documentation is to
convey the requirements of one party to the building contract to
the other and to establish conditions of procedure. For the
documentation to be wholly effective it must be complete and the
consequence of this is portrayed by Alex Gordon, Chairman of the
Co-ordinating Committee for Project Information in expressing the
initiative relating to CPI,196

“It has long been appreciated that when the information
provided to contractors 1is insufficient, conflicting or
incorrect, this leads to problems on site with a consequent
reduction in the quality of the work, delays and increased
costs”.197

The CAWSI198 which aims to “define an efficient and generally
acceptable arrangement for specifications and bills of quantities for
building projects” 199 comments upon the incidence of disruption
and the consequential time and money factors which have
adversely influenced the building industry since the second world
war. This comment by CAWS is supported by research undertaken
by the BRE200 which indicates that “the biggest single cause of
quality problems on site is unclear or missing project information”
and that another significant cause “is lack of co-ordination of
design”.20l  Although the definitions provided by the CAWS within
the framework of CPI, are confined to specifications and bills of
quantities it is suggested that the quality and level of completeness
of drawings is of equal importance. For, in this respect, any
inadequacy within the drawn material will, almost without

19~ See ante, pp (ii) and (iii) for abbreviation.

197 CPI. Common arrangement of work sections forbuildingworks. Forward, p.l.
198 See ante, pp (ii) and (iii) for abbreviation.

199 Common arrangement of work sections for building works, general, p.4.
200 See ante, pp (ii) and (iii) for abbreviation.

201 BRE, Quality Control on building sites, in Current Paper 7/81.
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exception, be reflected in the specification and in the bills of

quantities.

Inadequacies within project documentation may produce
repercussive propertieswhich effect all concerned with both the
commissioning and the construction of the building project.
However the attention of the CCPI202 has been singularly directed
towards safeguarding the interests of the client. This is particularly
in evidence where CPI relate to claims for extension of time and
claims for additional loss and expense arising therefrom. In these
respects it would appear that the contractor has either been
disregarded by the CCPI or alternatively an assumption has been
made that the contractor invariably recovers the total financial
losses accruing from the disruption of works on site which had
given rise to the claim.

Interference concerned with sequenced work patterns caused by
the introduction of variations during the construction period, the
late issue of detailed information to which a provisional sum refers,
or late instructions in respect of information for which application
has been made sufficiently early, are all ‘relevant events’203 within
the meaning contained within the JCT204 standard forms of contract

conditions.

These ‘relevant events’ entitle the contractor to claim an extension

of time with reimbursement of costs.

However fair and just the principle of entitlement appears to be in
respect of ‘relevant events’ the demands made upon the contractor
in formulating the claim remain extremely onerous. These issues,
even when considered in isolation, create an additional burden
upon the contractor. This additional burden is both unfair and
unjust when considering that the need to perpetrate the claim has

its origin in the client or the professional adviser.

202 See ante, pp (ii) and (iii) for abbreviations.

203 JCT8Q. The Conditions, Part 1: General, 1 Interpretation, definitions etc, 'Relevant
Event’ (any one of the events set out in cl. 25.4), RIBA Publications Limited, London,
1980, p.10.

204 See ante, pp (ii) and (iii) for abbreviations.
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Difficulties are created for a contractor confronted with the need to
formulate a claim to achieve an extension to the contract period
with reimbursement of costs. These difficulties concern both direct
and indirect factors. Direct factors are generally quantifiable but
nonetheless troublesome to the contractor and the degree of
difficulty presented often equates with the measure and the quality
of maintained site records. The onus for achieving adequate
reimbursement of the losses incurred is therefore placed directly
with the contractor. Areas of greaterconcern to the building
contractor are those attributed to the indirect effects of the
‘relevant event’. Such areas relate to the identification and
evaluation of consequential matters. Also to resource availability in
respect of time, money and expertise required to prepare the

substantiating documentation in support of the claim.

The early stages of preparation and the processing of a claim for
submission to the professional adviser may, depending upon the
degree of associated complexity, give rise to substantive demands
upon the contractor’s management and staffing resources. In more
extreme cases subsequent and continuing demands for ‘further and
better particulars” by the legal profession, when preparing
documents to be heard in litigation or arbitration, will aggravate the
position and will be responsible for creating additional physical and
financial stresses. These additional stresses, on occasions, reach
almost intolerable levels. Main and sub-contractors alike have no
alternative other than to accommodate this additional burden if
financial stability is to be maintained. Furthermore the burden
must be accommodated whilst observing the fundamental
obligations of the contract to progress the works on site regularly
and diligently,205 to maintain quality control206 and to take all steps
necessary to mitigate the loss of the client.207 A similar charge of

responsibility and stress is not imposed upon the client.

Inadequate project information, although capable of attracting a bid
from a building contractor, will invite problems and necessitate

205 JCT80. Date of Possession - progress to Completion Date, cl. 23.1, p.26; IFC84. RIBA
Publications Limited, London, 1984, Possession and Completion Dates, cl. 2.1, p.7.
206 Ibid, Contractor's Obligations, cl. 2.1, p.12; Ibid, Quality and Quantity of work, cl.
1.2, p.6; MWS80 RIBA Publications Limited, London, 1980, Contractor's Obligations, cl.
1.1, p4.
207 Ibid, Extension of Time, cl. 25.3.4.1, p.27; Ibid, Extension of Time, cl. 2.3, p.7.
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changes being implemented during the construction period. Such
changes will invariably interfere with the logical sequence of work
patterns. Changes are not conducive to quality control nor are
changes conducive to satisfactory progress being maintained on site

or to cost effective construction.

The CCPI has classified the areas ofdeficiency within project
information and the Committee believes that these deficiencies
"contribute significantly to major problems within industry".208 The
major problems refered to embrace technical defects, quality
control, maintenance costs, frequency of variations, uncertainty of
final cost, late completion of contracts and the high level of

contractual claims.

An empirical survey undertaken by the BRE between 1978 and
1983 examined the quality criterion on 38 building sites and co-
related the quality of finished work with the general quality of
information provided. Having regard to the differences in policies
and procedures which must inevitably exist between professional
practitioners there was nonetheless, a general consensus that
“virtually half the sites had generally poor or very poor
information, and had a high incidence of poor quality work”.209

This deficiency was attributed to inadequacies within the project
information. This notable deficiency and the resultant effect
enforces an earlier research concerning documentation also
undertaken by the BRE which indicated “that over 700 conflicts
between drawings occurred on a sample of 85 building projects, and

that most of these caused abortive or additional work”.210

Whilst acknowledging that both pieces of research carried out by
the BRE are directly concerned with the sustained achievement of
quality control on building sites it isnotable also that project
information 1is considered to be closely related to quality control.

Other areas of prominence which had an adverse influence upon the

208 CPI, op. cit, a guide with examples, p.2.
209 BRE, Quality Control on building sites, op. cit.

210 Ibid, Co-ordinating working drawings, Current paper 60/76.
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achievement of quality control were “poor design” and “poor
organisation by the building contractor”.211

A relationship exists therefore between the design, project
information and the management of the construction works:

CPI has unequivocally accepted the reasoning put forward by the
BRE for causes of quality problems on site and in their endeavour to
contrive a remedy, the CCPI have identified project information as
the single major influencing factor. This decision was probably
reached on the basis that the focal point for the BRE deliberations
was quality control and that “the effects of project information on
construction cost and progress were not measured”. Furthermore
the empirical research has revealed that “excellent project
information is highly likely to result in good quality work” and that
the converse equally applies.212  There are exceptions to this
general ruling where extremes in quality of the contractor’s site
management can influence the degree of attainment. Excellent
quality project information will only achieve similar final results if
the contractor’s construction management team and operatives are
equal to the task. Conversely poor quality project information can
be enhanced by “The competence and diligence of the site agent and
general foreman in controlling the work, identifying information
problems and contributing to their solution ”.213

The need for adequate project documentation is accepted as being
an essential ingredient to the successful placing and management of
contracts. CPI offers a possible solution in part to this problem but
the proposed conventions are limited to their range of activity and
application and remote from endemic priorities. Quality is the main
criterion engendered. Although the quality requirement is
immensely important it is not automonous and, to be truly
effective, the quality criterion must be geared to the parameters set
by the availability of time and money resources. CPI is seen as a
major break through to improving the procedures for the placing
and management of building contracts. However CPI focuses
attention mainly on the larger project and envisages the use of bills

CPI, guide with examples, p.3.
212 /fez'vf, Implications for designers, p.4.

213 Ibid, Site management, p.4.
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of quantities. Nonetheless the Code of Conventions are considered
by the CCPI to be equally applicable to the smaller project where
bills of quantities are not used.214 Unfortunately the CPI proposals
exclude any mention of schedules of rates and schedules of work
elements both of which provide a similar complimentary function to
the drawings and specification as do bills of quantities. This is an
important issue but the consideration of the finer points relating to
documentation lie outside the scope of this study.

Considering the broader issues of documents in common
use

The documentation applicable to building works comprises one or
more of the following:

drawings,
specification,

bills of quantities,
schedules of work,

conditions of contract and articles of agreement.

Drawings are required for all projects irrespective of size or value
but the use of a specification, of bills of quantities or schedules or
work varies. The arrangement decision is influenced by the size
and the value of the project, the degree of simplicity or complexity,
the time and suitable resource availability to produce the
document(s) and the attitudes of the client and the professional
adviser. Conditions of contract and articles of agreement are not
essential for the satisfactory carrying out and completion of the
works but, except for works of a very minor nature, use is often
made of one of the standard forms of contract conditions available
to the industry.215

The building industry is aware that problems currently exist which
prevent satisfactory performance. These problems have been
identified by CCPI as being the result of substantial changes which

214 CPI, a guide with examples, small works - the need for brevity, pp. 21 and 22, and
Project Specification, cl. 3-6, specificaiton needs to be brief, pp 27 and 28.
215 I N Duncan Wallace, in Hudson's Building and Engineering Contracts, published by
Sweet and Maxwell Limited, London, Tenth Edition, 1970, Chapter 3, Tenders and
Estimates, pp. 198-213.
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have taken place within the industry during recent years. The
particular changes relate to the range of materials, methods of
construction and varied performance requirements. The greater
range of materials available and, to a lesser degree, changes to
methods of construction have been responsible for increasing the
element of specilisation both in design and construction. Currently
there exists an increasing tendentious attitude towards the multi-
mode professional practise. Similarly, in contracting, there is a
distinct move away from the organisation employing the majority
of trades to organisations which manage work carried out by
others.216

This evolutionary change in policy involves more parts to the whole
and for such an arrangement to function efficiently requires sound
management expertise in the sense of co-ordination. Segregation of
the whole into categories of specialisation renders a greater need
for realistic planning, for the collecting of relevant information and
for the effective distribution of that information. To be effective
the information must be totally relevant and communicated within
the time scales stipulated in the overall plan. If these criteria are
not observed and strictly adhered to then inevitably the design or
the construction processes will become dissolute and fragmented
and this resultant deficiency will be reflected in the progress and
the quality of the product.

The establishment of the CCPI217 in 1979 by the RIBA, RICS, BEC
and ACE218 was seen as a major step forward to bringing about a
general improvement in the documentation wused for the

procurement and construction of buildings.

Co-ordinated Project Information

CPI acknowledges that the main documents “are, of course,
drawings, specifications and bills of quantities” and disregards
schedules and schedules of work. The main objectives of the

216 See, for greater details, CPI, a guide with examples pp. 2-6.
217 See ante, pp (ii) and (iii) for abbreviations.
218 Ibid.
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Conventions is to improve “the technical content” also to improve

“the effectiveness of the co-ordination between them?”.219

In this respect CPI has substance, but this substance is limited in
extent. It is logical to presume that where fragmentation exists
then there must also exist a mechanism of assembly if the
composite unit is to operate effectively. Characteristically a state of
autonomy generally exists within the design team and to a lesser
extent this also applies to the construction team.This prevailing

attitude gives rise to a fragmented liaison between design and

construction.

The need for co-ordination may be required and appreciated by
both consultant practitioners andbuilding contractors alike but the
Conventions which provide for this co-ordination are not
mandatory. Furthermore the implementation of the Conventions, as
designed, can only be achieved with a radical change in attitude on
behalf of the client and the professional adviser and at a substantial
additional cost. These factors suggest that a very convincing
argument will have to be raised if absolute implementation is to be
achieved. A less convincing argument will maintain the status quo
and the maxim ‘any minimum criteria set will equate with the

maximum value used’ will continue to prevail.

Areas of similarity exist between the thinking and reasoning of
Banwell220 and the CCPI insofar that both place emphasis upon the
need for the various participants to the building project to think
and act as a whole. However in this context Banwell is referring to
the two separate phases of design and construction being moved
towards a greater measure of unification whereas CCPI is relating
mainly to the design team thinking and acting as a whole. The
logistics being that the benefits occurring from such a homogenius
strategum would automatically pass from the design team and be of
advantage to the construction team. This point is clarified by CCPIL

“That the availability, reliability and ease of assimilation of
project information are known to be critical to the
effective pricing planning, execution and control of
building work”.

219 CPI, a guide with examples, quoted within the underfined preface.

220 See ante, pp (ii) and (iii) for abbreviation.
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This statement is made in the knowledge that characteristically
“structuring and timing of drawings is highly variable from office to
office and job to job” and that “the quality of project specifications
is also wvariable but generally low”.221

Similarly, bills of quantities have been criticised from the viewpoint
of the degree of complexity associated with the SMM.222 The need
for accurate and firm bills of quantities are considered by the CCPI
to be an essential ingredient to project documentation but doubts
exists as to “whether bills are sufficiently simple to meet present
day needs and sufficiently representative of the pattern of sub-
contracting”.223 The recently published SMM7224 may prove to be
of benefit in this respect. However the adoption of SMM7 for use
with small building projects requires a change in attitude, from that
which currently exists, on the part of both the client and the
professional adviser. Arecognition of the need for bills of
quantities by the professional adviser may not, in itself, generate
sufficient enthusiasm to bring about the change. It may be
necessary to introduce measures which will enforce the wuse.
Detailed consideration of bills of quantitiesand the SMM7 lie
outside the scope of this study.

However it is important to realise that,

(a) by inference, bills of quantities are considered by CCPI to
be a wuseful ingredient of project documentation225
whereas Banwell views bills of quantities as essential
ingredients to all but minor works,226

(b) a more extensive use of bills of quantities is envisaged by
CCPI insofar “that measurement can be carried out more

quickly” by virtue of “the number of items in bills of

221 CPI. _a guide with examples. The problem, p.2.
222 See ante, pp (ii) and (iii) for abbreviations.
223 CEL, op. cit

224 See ante, pp (ii) and (iii) for abbreviations.
226 CPI, op. cit, matters relating to SMM?7, p.26.

226 The Banwell Report, op. cit, Chapter 6, Bills fo Quantities, Function in the Tendering
Process, cl. 6.3, p.20.
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quantities being reduced significantly227 which implies
that the future use of bills of quantities could be more
cost effective,

(c) bills of quantities co-ordinate information which if
correctly prepared assists, to a large extent, in the
elimination of inconsistency and ambiguity,

(d) the ‘with quantities’ tendering arrangement is less
demanding upon the time and money resources required
by the contractor for estimate preparationpurposes,228

(e) the ‘with quantities’ tendering arrangement substantially
reduces the elements of risk and uncertainty placed upon
the contractor during the preparation of the tender and
during the construction period.229

Areas of similarity exist between Banwell, CPI and this study
insofar as the identification of factors responsible for the problems
relating to building construction are concerned. Furthermore,
whilst this study is confined to small building construction works,
both Banwell and the CCPI recognise that the problems affect all
works whether they be large or small. For this reason it is
necessary to consider documentation and its inherent deficiencies in
the light of the findings published by Banwell and the CCPI and to

make appropriate comparisons.230
Prioritising the objectives of documentation

CCPI believe “that deficiencies in project informationcontribute
significantly to major problems within the industry” and that “they
indicate that an excessive proportion of skilled time is devoted to
sorting out problems retrospectively rather than avoiding them in
the first place”.231 These problems have been categorised by the
CCPL

A7 CPI, op. cit, the complexity of bills of quantities, p.26. 1
228 See Chapter Eight, Tables 12 and 13, p.130-131.
229 Ibid, Tables 10 and 11, p. 128.
230 The Banwell Report, op. cit, Chapter 1, General Observations, cl. 1.4, p.l and CPI, op.
cit, The Problem pp 2-6 and Project Specification Code, pp 20-11.
'~ 1 CPI, op. cit, The Problem, p.2.
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Banwell identifies similar areas of fault within the system but
places emphasis upon the completion of design and time factors.
Moreover Banwell presumes that by allowing adequate time for the
processing of the various ingredients allied to tender procurement
then adequate documentation will be produced as a matter of

course.

This belief is reiterated within The Banwell Report,

“those who find it necessary to spend money on
construction works seldom spend enough time at the
outset on making clear in their own minds exactly what
they want” and that “time spent beforehand in settling
details of the work required ... is essential if value for
money 1is to be assured and disputes leading to claims
avoided”.232

Both attitudes have been conceived from totally similar objectives
but the two different lines of approach have resulted in entirely
different forms of emphasis and recommendation. Both, although
distinct, are nonetheless in parallel and similar implications are
evident in each.

The main difference between the two areas of consideration,
concern the separate parts of the design and construction processes
being considered by each. Banwell takes into account the whole
process from inception to completion of the construction works
whereas the CCPI confine their attention to problems manifested
during the period of construction and resulting from deficiencies in
information.  Having regard to these differences in approach the
deliberations nonetheless possess important common features. Both
acknowledge the need to minimise the frequency of variations and
contractual claims; both place an emphasis upon quality assurance
and control; both share the viewpoint that problems which arise
during the construction period emanate from pre-tender
deficiencies and both show considerable concern towards the design
process.

232 The Banwell Report, op. cit, Chapter 2, The team in Design and construction, The
Important of Time, cl. 2.2, p.3.
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The main areas of divergence between the two concern on the one
hand time and on the other the adequacy of the documentation.
This suggests that both concerns are closely related. Time and the
ability to programme construction procedures and activities are,
according to Banwell, pre-requisites to a successful project.233 The
programming function is impossible to achieve without sufficient
design information and adequate documentation. The onus of
responsibility for satisfying these pre-requisites therefore rests
firmly wupon the professional adviser. CCPI, in suggesting that
inadequate project information is the main cause of serious quality
problems on site is also being critical of design information. The
adequacy of project information is totally dependant upon the level
of completeness of design and the level of completeness achieved is
geared to time availability. The responsibility to provide for
sufficient time allowances in respect of the design process also lies

with the professional adviser.

Two distinct areas of concern stem from this appraisal,

1) the management of the design process
2) the acceptance of time as a fundamental resource.

A responsible attitude by the professional adviser towards the wuse
of CPI and towards the use of CPSSST234 may react favourably with
the two concerns and may provide a partial solution to the problem
providing the documents are used in the spirit for which they were
intended. However the measure of attention given to CPI since the
date of its publication and the continual inappropriate use of the
recommendations contained within CPSSST suggest that the system
is unlikely to be improved by voluntary subscription. The

requirements would need to be enforced.

Alternatively a more radical approach to the traditional system
may be necessary probably on similar lines to the system published
in 1983 by the BPF.235 The British Property Federation System for
building design and construction 1is a totally novel approach
designed to provide “a more efficient and co-operative method of

233 Ibid, cl. 2.3, p.3.
234 See ante, pp (ii) and (iii) for abbreviations.
23~ Ibid.
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organising the whole business process”.236 This new system was
deemed necessary to respond to concerns “about problems in
buildings which occur far too frequently, particularly those of poor
design, inadequate supervision and insufficient choice of materials™.
For this purpose the BPF concentrated their efforts upon work
obtained by the competitive tender process. This being “the most
commonly used system for commissioning design and

construction”.237

There are areas of notable significance within these abstracts.
“Inadequate supervision” and “insufficient choice of materials” are
additional concerns to those registered by Banwell and the CCPI
whilst concern in respect of “poor design” is common to all. These
additional concerns also increase the overall burden to be borne by
the professional adviser.

There is a further common and notable characteristic. According to
Banwell “the most urgent problem which confronts the construction
industry is the necessity of thinking and acting as a whole”.238 This
sentiment is supported by the BPF when they state that “the
twentieth century has seen the separation of the design and
building processes” and. that “designers and contractors have drifted
apart, the gulf widened by an outdated contract system.239 To
formulate and compile documentation which 1is sufficient for the
purpose intended is time consuming. The Project Specification240
acknowledges this fact in stating that “researching and writing
clear, succinct specification clauses from scratch is a very time
consuming process”’24] and ‘time = money’ but Banwell maintains
that “time well spent can mean time and money saved”.242 The
opposing viewpoint was offered by The “Simon” Report243 when

commenting upon the merits and demerits of open and selective

236 BPF, Property Journal. Published by the British Property Federation, London, The
President's introduction, Vol. IX, no. 6, December 1983.

237 Ibid, Manual of the BPF System Preface p.l.

238 The Banwell Report, op. cit, Chapter 1, General Observations, p.l.

239 BPF, Manual of the BPF System. Preface, p.l.

240 CPI. ProjectSpecification, a code of procedure for buildingworks. Published by the
Co-ordinating Committee for Project Information, London, 1987.

241 Ibid, Libraries of clauses cl. 7.3, p.34.

242 The Banwell Report, op. cit, The Team in Design and Construction, The Importance of
Time, cl. 2.2, p.3.

243 See ante, pp (ii) and (iii) for abbreviation.
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tendering. The Committee maintained “that it was in the best
interests of neither the client nor the industry that the only test
should be that of price” and that it is “a fundamental condition of
good building that every contract shall be placed at a fair price with
a responsible builder”.244

This statement although slightly out of context, does serve to
illustrate the importance of quality assurance and that quality can
only be achieved at a cost.

A dilemma is therefore created within the minor works sector of
the building industry which is largely concerned with work
obtained by the competitive tender process. In this sector the
client’s knowledge of the cost of the building works prior to
construction commencing is usually a fundamental pre-requisite to
work being started on site. There may be a permitted tolerance on
occasions depending upon the type of work to be constructed or the
attitude of the client but normally certainty of price within the
boundaries of the permitted tolerance is expected.245 As a general
rule the client also expects early results and as stated within The
Banwell Report “It is natural that a client, having taken the decision
to build, should wish to see work stated on site at the earliest
possible moment”.246

Certainty of price and quality assurance rely upon adequate
documentation being provided in the first place. Similarly time and
money resources are demanded to satisfy those, requirements.
Whilst recommendations contained within both The Banwell Report
and the Code of Conventions published by the CCPI independently
offer logical reasoning and possible solutions to the problems, there
is little credence given to the appropriateness in application. The
problems therefore remain.

There 1s a great need to appraise and integrate these possible
solutions with a view to achieving a single practical set of

procedures for work obtained by the competitive tender process.

244 The Placing and Management of Building Contracts (1944): Report of the Central
Council for Works and Buildings to the Minister for Works HMSO, London, 1944, p.7.
245 See Appendix B, items 1, 2 and 8, post, pp v-vi.
246 The Banwell Report, op. cit, cl. 2.3, p.3.
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Even assuming a set of workable procedures the implementation
would be difficult to achieve unless the procedures were made the
subject of a mandate or the client made aware of the potential
hazards of non-compliance with the procedures. Knowledge of the
course of treatment to be adopted by the client would be of equal
importance to the building contractor and this knowledge would,
almost certainly, be reflected in the price submitted by the builder
for carrying out the works. This problem is therefore, to a large
extent, educative.
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CHAPTER SIX

SUMMARY TO PART 1

General

Chapter Two has considered information, as it applies to the Tump
sum’ building contract, and the objectives to be achieved by the use
of that information. Also Chapter Two has considered the part of
the role of the professional adviser which 1is designated to
interpreting the requirements of the client and the conveyance of
those requirements to the contractor.

Substantially complete information at the tender stage is essential if
both the «client and the contractor are to enjoy common
participation and wunderstanding. If, the necessary information
cannot be made available at this time than an alternative tendering
arrangement should be used. The responsibility for this rests with
the advisers to the client.

Chapter Three is mainly concerned with time allowances for various
activities which form part of the whole pre-tender process and
beyond to a limited extent. In this regard, the reasoning of the
Banwell Committee and the critique offered by the Action on The
Banwell Report have been set against the recommendations of the

CPSSST.247 This examination has revealed three important issues,

1. that, whilst the recommendations of CPSSST are similar
to the recommendations contained within The Banwell
Report the CPSSST does not benefit in its application from
the philosophy of the The Banwell Report,

2. that the CPSSST comprises a conglomerate of
recommendations and these are totally flexible and open

to misinterpretation and abuse by the indiscriminate user,

3. that the time allowances made available to the
professional adviser in respect of processes which have to
be completed prior to work commencing on site are totally

247 See ante pp (ii) and (iii) for abbreviations.
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flexible whereas time allowances for work after the
contractor has been awarded possession of the site are
rigid.

Chapter Four has deliberated upon financial reimbursement for
work executed. The CPSSST is not concerned with these matters.
However, this characteristic segregates the pre and post contract
elements and isolates the recommendations applicable to the pre-
contract period from the mandatory provisions which exist
subsequent to the award.

It is believed that a firm relationship does exist between the two
stages.  Proof of this is found by relating the recommendations
offered by the CPSSST to the money related mandatory provisions
contained within JCTS8O.

Of the eight money related clauses within JCT 80 only two, retention
and damages for non-completion, can be considered justifiable.
This is so because the extent of both, in terms of obligation, are
known by the contractor priorto tender submission and neither
obligation will change during the period of the contract. Five of the
remaining six clauses,, either provide for changes to the work
patterns during the construction period or they are affected by such
changes.

These money related clausesare, almost withoutexception,
influenced by the time allocations applicable to the pre-tender
process. To summarise,

1)  the contract sum:- this constitutes a total commitment by
the contractor and the commitment envisages the design
as being substantially complete prior to tenders being
invited. (DESIGN TIME AND COMMUNICATION SKILLS)248

11) certificates and payments:- the interim certificate provides
a cash flow facility for the contractor. Undervaluation of
the works or a late payment mby the client will
disadvantage the contractor and possibly others

associated with the construction works. Depending upon

248 See Appendix D, post, pp ix-xi.
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iii)

the financial resilience of the contractor a deficiency in
cash flow entitlement could delay production and, in more
severe cases, the deficiency could result in financial
embarrassment and ultimately insolvency. (TIME AND
MONEY)

variations:- The wvariation facility 1is invariably used to
cater for changes in the specification or in the design of the
project. The need to modify would not have occurred if
the design had been substantially completed prior to the
project being offered for tender. Variations disrupt work
patterns, extend programmed timings, create unnecessary
pressures upon the contractor’s administration and cash
flow provision and add to the costs. (DESIGN TIME,
COMMUNICATION SKILLS, PRODUCTION TIME AND MONEY)

extensions of time:- extensions of time are awarded as a
result of a delay to which a ‘Relevant Event’249 applies.
Some ‘Relevant Events’ within JCT 80 are outside the
control of either the client or the contractor. There are
however many ‘Relevant Events’ which are under the
direct control of the client.250 These concern,

a) compliance with the Architect/Supervising O fficer’s
instructions; 251

b) the contractor not having received in due time
necessary instructions, drawings, details or
levels;252

c) delays caused by mnominated subcontractors or
suppliers;253

249 JCT 80. The Conditions, Part 1: General, 1 Interpretation, definitions etc, 'Relevant

Event’ (any
1980, p.10.

one of the events set out in cl. 25.4) RIBA Publications Limited, London,

250 See Appendix F, post, p. xviii.
251 JCT 80. op. cit, cl. 25.4.5.
252 Ibid, cl. 25.4.6.

253 Ibid, cl. 25.4.7.
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d) work outside the contract to be carried out by others
employed by the client direct;254

e) failure by the client to provide materials and goods
which the client had agreed to provide;255

f) failure of the client to give in due time ingress to or
egress from the site of the works.256

Extensions of time create similar problems for the
contractor as those stated under variations. (DESIGN TIME,
COMMUNICATION SKILLS, PRODUCTION TIME AND MONEY)

v) fixed or fluctuating price levels:- the choice of
arrangement is totally at the discretion of the professional
advisor. Whilst the fluctuating price arrangement does not
create major difficulties for the contractor, however, the
fixed price arrangement does and these difficulties are
both time and money related. There are two areas of
concern in this regard,

a) the point ,in time which establishes the start date for
the period of entitlement,

b) the unwillingness of the material suppliers to comply
with the terms of the fixed price arrangement. (TIME
AND MONEY)

vi) the level of prime cost and provisional sums:- the

concerns of the main contractor in this regard are,

a) the aggregate amount of prime cost and provisional

sums in relation to the contract sum;

b) the lack of facility to prepare an adequate programme
for the works;

254 Ibid, cl. 25.4.8.1.
255 Ibid, cl. 25.4.8.2

256 Ibid, cl. 25.4.12.
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c) the indiscriminate wuse of the prime cost and
provisional sum facility by the professional adviser
aimed at reducing the time required for the design
process and at accelerating the project completion
time. (DESIGN TIME AND MONEY)

Assessing the recommendations of the CPSSST

The Tump sum’ tender arrangement is used in contravention of the
true intent and for this to occur indicates a fault within the system
as designed and as envisaged. The fault clearly relates to semantics
and the damaging effects are augmented by the degree of flexibility

afforded by the CPSSST.

There is a pressing need for the CPSSST to be reviewed and
modified to eliminate areas of imbalance and flexibility.

Such action would,

i) remove the onus of decision, to a large extent, from the
professional adviser,

i1) generate a more disciplined attitude from the professional
adviser,

111) reduce the incidence of variation,

iv) reduce the quantity of unknown element,

v) increase the accuracy of the tender sum,

vi) reduce the burden of risk borne by the contractor.

The prescriptive measures which respond to these needs are
considered later.257

257 See Chapter Ten, pp. 166-189.
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PART 2

EMPIRICAL ISSUES



CHAPTER SEVEN

RISK AND UNCERTAINTY

A pragmatic perspective

The term risk and uncertainty is defined by Hillebrandt,258 as,

“Risk arises when the assessment of the probability of a
certain event is statistically possible. Risk 1is insurable.
Uncertainty arises when the probability of the occurrence
or non-occurrence of an event is indeterminate.
Uncertainty is not insurable.”259

According to Perry,260

“Risk and wuncertainty are inherent in construction work.
It would be a delusion to think that risk can be eliminated
through the setting up and drafting of contracts.
Nevertheless, contractual arrangements and conditions
have a significant influence on the risk carried by each
party on the clarity with which they are perceived”.261

This suggestion is supported to some extent by Tables 39 and 40.262

In this respect, Contractual Arrangements, Construction Industry
Cost Effectiveness Report A-7, New York, October 1982 suggests
that the choice of contractual arrangement can vary the overall cost
of the project by as much as 5%.

Perry maintains also that a relationship exists between the policies

adopted for managing and controlling risk from the client viewpoint

258 See References, post.

259 Patricia M Hillebrandt, relating to The School of Economics and Political Science
Reprint No. 16 (F H Knight, Risk Uncertaintly and Profit, Boston; Houghton Griffin
1921) quoted in Economic Theory and the Construction Industry, published by the
MacMillan Press Limited, London and Basingstoke, 1984 reprint, Chapter 13, Price
Determination for a single project, p. 163.

260 See References, post.

261 John G Perry, Dealing with risk in contracts, Building Technology and Management
(BT & M), (Journal of the Chartered Institute of Building, Ascot, Berkshire), April 1986,
vol. 24, No.4.

262 See Chapter Eight, pp 157 and 158.
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and the ultimate final objectives of the building contract in terms of
cost, quality and time.

Research has failed to identify a specific line of demarcation
between risk and wuncertainty in the context of the unknown
element. Indemnification and associated legal issues may have a
bearing on this but are outside the scope of this study. For this
reason the two separate elements will be considered under the

single classification of risk.

The relativity of concerns

Published opinion has been offered to identify lines of demarcation
between the known areas of risk characteristic of the building
contract and the fundamental objectives held by the parties to the
building contract. These areas of relationship are shown to concern
time and money constraints, the conditions imposed by the form of
contract and the choice of contractual arrangement.

The detailed consideration of the various conditions offered for use
with the lump sum contract and the alternative arrangements
available to the client are beyond the scope of this study.
Nonetheless the published opinions do present viewpoints of
notable significance and these viewpoints are pertinent to many of
the issues raised by. this study.

According to Perry, “if types of contract are defined in terms of
their payment mechanism then a significant difference is found in
the way risks are handled between those contracts which are
‘price-based’ and those which are °‘cost-based’”. This difference is to
do with accountability and the policies adopted for reimbursement.
In this respect Perry considers ‘price-base’ contracts to be more

onerous upon the contracting organisation.

However Perry argues that “The contractor will estimate the costs
of the risks he is to carry and include them in his price or rates, in
the form of a hidden risk contingency”. This seemingly logical
attitude disposed to dealing with risk and the financial problems
risk creates for the building contractor, must be related however to

the fundamental criteria concerning survival. The need to obtain
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work and the need to retain a competitive edge conflicts with the
need to make allowances for all possible eventualities. Even
considering the more common and obvious uncertainties created by
variations and unforeseen ground conditions Perry comments to the
effect that, whilst “the contractor will wusually be entitled to
additional payment” through the claims’ process, “The nature of risk
and claims, coupled with the confidentiality of the contractor’s costs,
introduce an element of chance into the adequacy of the payment
....clients may pay excessive amounts for their contracts, but the
more likely outcome is that contractors will be seriously underpaid
- even to the extent of bankruptcy”.

The suggestion that risk and uncertainty has an influence upon the
bid made by tendering contractors and that this will be reflected by
the “wide spread of bid prices” and “fewer bidders” and that “This
enhances the gambling aspect of price-based bidding” is
accepted.263

However the spread of bid prices and the extent of those tendering
contractors who decline from submitting a bona fide tender are not
necessarily the sole indicators of the measure of anticipated risk
and uncertainty. Similar characteristics are portrayed during
periods when the construction market is particularly buoyant and
in some cases where an element of collusion is suspected.

Nonetheless this opinion by Perry serves to indicate that a distinct
relationship does exist between the pre-tender and the post tender
commitments undertaken by the parties to the contract.

Hayes264 is largely supportive of the opinion offered by Perry and
considers certain requirements of the client in relation to the
characteristics of the project. This support 1is particularly in
evidence where the need for wunification of the design and
construction processes is an important feature.

Hayes, in defining “who carries the risk” reflects on the fact that
“there has been a growing understanding among clients that the
practice of using traditional forms of contract leads to ‘contracts of

263 Perry, op. cit.

264 See References, post.
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conflict’ and that this disillusionment is directly related to the poor
record sustained by the construction industry for completing works

on time”.265

In this context NEDO266 claim that “on average non-traditional
techniques of management tend to be quicker” and that
improvements to the time element can be made by employing a
system such as management contracting which permits the overlap
of the design and construction phases.267

Whilst the consideration of the principles of management
contracting in its various forms lies outside the scope of this study
there is  benefit to be derived from  identifying differences in
client requirements which necessitate an alternative method of
approach. CIRIA 268 provides for this and identifies the
circumstances where management contracting could be used with
benefit,

"a) thereis a need foran early start,

b) thereis a need foran early finish,

c) thereis a need to consider particular construction methods,
d) thereis a need for flexibility,

e) the organisation is organisationally complex,

f) the client and his advisers have insufficient management

resources,
g) there are special labour requirements”.269

Initially the client investing in management contracting was

prepared to accept a higher degree of responsibility for risk than

265 Ross W Hayes, Commenting on Management Contracting - yesterday, today and
tomorrow, in BT & M. op. cit, June 1986.

266 See ante, pp (ii) and (iii) for abbreviations.

267 NEDO, Faster Building for Industry, HMSO, London, 1983.

268 See ante, pp (ii) and (iii) for abbreviations.

269 CIRA, Management Contracting, Report 100, London, 1983.
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was normally the case with the traditional system. This in return
for a greater degree of flexibility and co-operation between the
parties and a seemingly overall reduction in risk generated by the
higher level of management expertise. A survey undertaken in
1984270 revealed that Management Contracting was gaining in
popularity and this was particularly in evidence in the south-east of
England.

However where the initial “attitudes within the industry was one of
low or no risk for the management contractor” this has now
changed to an attitude in which the management contractor is
“being forced to accept the risk of construction, rather than just the
management”. As a consequence the management contractor needs
to have a responsibility for the contractors involved in the
construction, the excesses of time, defects maintenance, preliminary
apportionment and design. This points to the fact that the
responsibilities and risks identified with the non-traditional form of
arrangement are similar in most respects to those issues normally
associated with the traditional arrangement. Hayes comments to the
effect that “The management contract, if written in this way,
effectively becomes a conventional contract with 100%
subcontracting”.271

A further comment by Hayes relates to specific areas of difficulty
experienced by the building contractor and related package
contractors.  These difficulties are categorised under the heads of
contract conditions, programme of work, packaging of work, calibre
of staff and increase in design. Whilst this area of consideration lies
mainly outside the scope of this study there are however certain
points of reference which have a common significance. These
points, in general terms, relate the size of the “package”
organisations to their resources and from this information relate
their ability to recognise “the commercial risks they are accepting”.
The facility to allow design and construction to overlap and to let
packages as and when necessary means, in effect, that “package
contractors are receiving less notice of tender, less time to tender,

less time between tender and construction to plan the work-load

270 Management Contracting Centre for Construction and Market Information, February,
1985.

271 Hayes, op. cit.
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and frequently an accelerated programme of work when they do

arrive on site”.272

Whilst these comments by Hayes are directed at package
contractors it is suggested that lines of parallel exist between the
package contractor and the small building works contractor and
that both suffer as a result of inadequacies within the system.
Similarly both methods of management require an elevated level of
expertise to successfully administer the works. This requirement
often exceeds the level of expertise which can be afforded by the
package contractor or the small building works contractor. Hayes,
in predicting the future for package contractors operating within a
depressed market, sees a trend of “increasing bankruptcies ... or an
increase in claims and litigation as they try to protect themselves
and become more commercially aware of the risks they are being
asked to accept”.273  This prediction could apply equally to the
smaller building contractor.

The need for an early start, the need for an early finish and the
need for flexibility are offered as the viewpoint of an architect by
Newlove.274

This viewpoint of an architect reflects the procedural changes which
have taken place during recent years within the design office in
respect of variations to the contract. Newlove comments to the
effect that earlier years displayed a drawing office discipline which
aimed to avoid unnecessary variations to the contract works but
this practice “does not seem to be followed today”. Furthermore
architects observed the two distinct functions provided for by
‘architect’s instructions’ and ‘variation orders’ which, apart from
being good practice, “helped to minimise uncertainty for the

contractor”. This practice according to Newlove “no longer seems to
be followed”.

Commenting upon these changes and the resultant malpractices
Newlove relates the inefficiency of the construction industry “to
faulty administrative procedures”. In this context the contractor is

272 Ibid.
273 Ibid.

274 See References, post.
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seen to be responsible to some extent but “frequently it is building
clients and their agents who add to the costs of construction by

placing unnecessary and avoidable burdens upon contractors”.

Further commentary identifies areas of additional work created for
the contractor by this misappropriation of documentation and in the
opinion of Newlove “when a contractor 1is obliged to do
administrative work which was not originally in his contract
(because it related to wvariations) he should be paid for it”. Also
variation orders should be fully detailed and referenced to show
the intent of the architect otherwise “How is the contractor to
know?”.

Newlove “can see no good reason why a relatively small saving of
time and cost in the designer’s drawing office should be subsidised
by a greater unpaid additional effort on the part of the contractor”.

The provision for variations within a contract are according to
Newlove “intended to be usedto deal with situations arising or
discovered after the contractor and the building owner have
committed themselves to a contract. They are not intended to deal
with matters which could have been and should have been
foreseen”. If variations are necessary then there is an obligation on
the architect “to know, or find out, whether variations are
significant” in contract terms, "what they will cost, and whether
they will cause delays or disturbance of progress”.275

A similar measure of concern reflecting the attitude of the client
towards the effects of variations is observed by Trickey.276

In assessing the relative merits of JCT63 and JCT80277 Trickey
observes “that little emphasis appears to have been given to the
extent to which the employers’ interests are better safeguard than
under the previous form” particularly in instances where certainty
of price and certainty of time are essential ingredients. The three
main changes according to Trickey relate to wvariations and their
evaluation, liquidated damages and extensions of time, and

275 John Newlove, Variations by drawing issue - a missuse of contract provisions,
BT & M. op. cit, September 1982, Vol. 20, No.8.

275 See References, post.

277 See ante, pp (ii) and (iii) for abbreviations.
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nominated subcontractors. In commenting upon variations and
their evaluation Trickey states that the rules have “been
strengthened to the employer’s advantage in JCT80" and that the
contractor occupies a less commanding position than under JCT63.
Similarly “much of the scope of ‘claims’ arising from variations in
JCT63", that concern the effect a variation has upon the manner in
which other works are being carried out “has now been moved into

the quantity surveyor’s province for valuation at contract bill
rates”.278

This statement appears to ignore the provisions contained within
JCT80 which offer alternative methods of evaluation, other than a
valuation wusing bill rates, to secure a fair and reasonable
assessment.279 Nonetheless the issue raised by Trickey in respect of
delay and disturbance to the regular progress of the works and
which includes variations is supportive of the opinion offered by
Newlove.

There is a need for the professional adviser to possess an acute
awareness of all factors which affect the construction works and
this is particularly so where a claim for disruption and delay is
concerned. In such instances the contractor possesses sole
knowledge of the facts leading to the disruption and delay and it is
only equitable that this knowledge should be made available to the
adviser to the client so that, according to Trickey, “the design team
can take remedial action in good time in order to minimise, or even
eliminate, the extra cost to the employer”. However Trickey, in
considering this express obligation placed upon the contractor by
the conditions of contract stresses that notice of claim 1is required
“as soon as it is reasonably apparent that such disturbance will
occur” and emphasis is placed upon the word ‘will’280 JCT80 does
not use this terminology. JCT80 states that “If and whenever it
becomes reasonably apparent that the progress of the works is
being or is likely to be delayed ... ?281 It is both unreasonable and
impractical to expect a contractor always to bein a position to
accurately predict the possible effects of a wvariation and to

278 Geoffrey Trickey, Employers' interest safeguarded, Chartered Quantity Surveyor.
December, 1982, Vol. 15, No. 5.
279 JCT 80. clauses 13.5.1.1.2 and 13.5.1.1.3.
280 Trickey, op. cit
281 JCT 80. cl. 25.2.1.1.
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immediately provide the professional adviser with details unless
the variation is of a singular nature. In the majority of instances
however the single variation, when viewed in isolation, does not
create a major problem. The major problems are created generally
by the cumulative effects resulting from the issue of a number of
variations.  Furthermore, as shown by Newlove,282 changes create a
substantive amount of additional work for the contractor and the
administrative process which has to be adopted to provide the
necessary information is time consuming and costly. The

professional adviser does not always recognise this fact.

The information provided by the contractor in substantiation of a
claim for an extension of time is very rarely looked upon by the
design team as a true reflection of the effects of the change or
changes. The claim is often considered to be a means by which the
contractor can eventually realise additional financial benefits.
Gray28? supports this opinion, “A design team .. will commmonly
assume that the contractor is preparing the ground for the future
claim when he submits a schedule of his information requirements.
However, this should be regarded as a positive rather than a
negative action because the process of supplying information is
complex and imperfectly understood”.284

There are other peripheral issues raised by Trickey285 which serve
to indicate the attitude adopted by at least some quantity surveyors
and the part played by- interpretation or misinterpretation of the
rules to achieve a required objective. These peripheral factors
whilst being of interest have been disregarded on the grounds that
they are not strictly relevant to the pertinent issues of this study.

Anderson286 does not share the same viewpoint as Trickey and
does not “subscribe to the view that JCT80 is a better document
than JCT63”. In fact Anderson considers JCT80 to be “contractor
orientated” and this, according to Anderson is a viewpoint shared

by lawyers who have participation in building disputes. The change

282 Newlove, op. cit.
285 See References, post.

284 C. Gray, Management and the Construction Process, BT & M. op. cit, March 1981, Vol.
19, No. 3.

285 Trickey, op. cit.

286 See References, post.
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in emphasis created by the introduction of JCT80 has placed
contractors on a “gambler's winning streak” although reservedly
Anderson remains “aware that being abuilding contractor involves
financial risk and that, in many cases, whether or not a profit is
made has much in common with selecting the winner of the Grand
National”.287 This supports to a large extent the opinion offered by
Perry.

Perry and Hayes in a joint publication consider the need for risk
management and the ways risk management can be implemented
during the various stages of the project. Whilst this article 1is
directed primarily at project management there are certain areas
of consideration which could apply equally to the traditional
method of tender procurement.

Perry and Hayes suggest that a pre-requisite to effective project
management 1is to ensure that “an in-depth study of risk and
uncertainty is undertaken for all projects” and that “a constructive
attitude of mind is important”. The publication further suggests
that “the major decisions are made early in the project life - at
appraisal and sanction” and whilst “risk management does not
remove all risk from the project” there should be a systematic
approach maintained to control the identified risks. Great
importance 1is attached to the ability to distinguish between the
sources of risk and their effects and they suggest three stages of

approach.
“Firstly, the risk resources must be identified. Secondly,
their effects must be assessed or analysed. Thirdly,

responses and policies should be developed which lead to
risk reduction and control”.288

In this context the professional adviser engaged with the traditional
procurement system, fulfils a similar role to the project manager

and shares similar obligations in respect of risk and uncertainty.

Perry and Hayes in referring to the lump-sum contract, stress that
“Decisions taken during the appraisal stage can have a very large

287 A J Anderson, Winning Streak, BT & M. op. cit, February/March 1987, Vol. 25, No.l.
288 John G Perry and Ross W Hayes, Risk Management for Project Managers, BT & M. op.
cit, February/March 1987, Vol. 25, No. 1.

100



impact on final cost and duration”. They emphasise that “tender
sums and the final contract value are at risk” through possible
physical changes which may happen but are unknown at the tender
stage.289 These physical changes relate to unreasonable time
constraints in respect oftender preparation, error by omission and
by the wuse of devious commercial tendering techniques. Such
factors are apparent in all building contract works irrespective of

the size.

Cole and Hutton290 relate to refurbishment and to the heavy
demands which refurbishment makes upon all members of the
design team irrespective of the project type. They emphasise the
need for a positive and co-operative attitudeto exist between all
members of the building team. According to Cole and Hutton
“Architects want to see from contractors evidence that they are
positive-thinking and possess the necessary refurbishment
expertise” and in this respect they consider that interviewing
“contract managers and site agents - the individuals the contractor
expects to put in as responsible for site development” rather more
important than the directors of the building company. Personal
experience has shown this interview policy to be very popular with
architects over many years and particularly so in the public sector.
Cole and Hutton also state that “Contractors sometimes tell us they
would have preferred a much earlier involvement in projects and
look for reassurance that we are a competent outfit in design and
management terms with a firm grasp of practical realities”.291
Whilst this reassurance of ability is to be commended it is doubtful
whether the majority of architects or other members of the design
team would see the need for such a policy or be willing to subscribe
to it.

Relating to competitive tendering Cole and Hutton state that “value
for money is not synonymous with competitive tendering” for it
“does not take account of a contractor’s interest, attitude and
skills”.292 Arguably, if the CPSSST were used correctly and strictly

in accordance with the recommendations contained therein then

289 Ibid.. BT & M. August/September 1986, Vol. 24, No. 6.
290 See References, post.
291 Code and Hutton, Its all a question of attitude, BT & M. December 1987/January
1988, Vol. 25, No. 6.
292 /bid.
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these issues would be satisfied at the time of deciding upon the
select list.

The published opinion offered by Perry, Newlove, Trickey and
Anderson293 relate to various aspects of risk. Whilst the
deliberations do not necessarily reflect the viewpoint of the
professions and the building industry as a whole they do alert an
awareness to the fact that procedural deficiencies do exist within
the placing and management of building contracts. Moreover the
opinions indicate that the identified deficiencies have an adverse
effect upon the well-being of the contract.

Newlove and Trickey are both concerned with variations, the
deficiencies in administrative procedures in respect of variations
and the measures of additional work imposed upon the contractor
as a consequence of variations. Gray is also concerned with the
deficiencies in administrative procedure and being corroborative of
the thinking of Anderson, Perry and Newlove emphasise that
variations are responsible for creating an additional burden for the
contractor as far as financial reimbursement is concerned. In this
respect financial reimbursement is seen to rely more on chance
than on calculated assessment.

Many areas of deficiency are symptomatic with the design stage
and these areas of deficiency have been identified by the CCPI.294
The deficiencies have been acknowledged as being responsible, to a
major extent, for many of the problems encountered during the
construction stage.

In synthesis therefore, any remedial treatment must be directed
towards design and addressed by both the client and the
professional adviser. Information and the procedures adopted for
conveying that information are crucial in this respect. This fact has
been recognised by the CCPI and action taken by them has resulted
in the publication of Co-ordinated Project Information. However,
for CPI to work effectively in the realisation of the objectives,

requires initially conviction and dedication on the part of the client

293 Supra, pp. 92-101.

294 See ante, pp (ii) and (iii) for abbreviations.
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and the design team. With the exception of SMM?7295 which is
mandatory the Codes of Convention comprise a series of
recommendations. This fact alone will hinder genuine efforts
directed towards implementation of the recommendations. The
CCPI are relying solely upon the better judgement of the
professional adviser and state that “Once again, the implication is
that designers should, whenever they can, produce complete and
timely information”.296

In instances therefore where “complete and timely information”
cannot be produced, for whatever reason, then an alternative to the
lump sum contract realised by the selective tender process should
be sought and administered. This should be capable of being
offered without fear or reprisal.

CPI1297 has merit and there is little doubt that benefit would be
derived from its use by all concerned with both design and
construction.  However the recommended procedures, according to
CCPI, may require additional time and staffing resources to
implement and associated additional cost for document preparation.
Such an action would demand a change in the attitude currently
held by many professional advisers and their clients. The public
sector may unequivocally accept the recommended procedures or
some adaptation of them. There may also be a positive response
from the large private practice but it would appear inconceivable to
expect the small private practice to be similarly disposed. This is
particularly so in instances where the private practitioner is

operating within a competitive environment.

The size of the project may also create a dilemma. Reference has
been made in CPI to small works under the heading of “General
principles of specification writing” but the reference is brief and
open tomisinterpretation. The reference stresses ‘“the need for
brevity” but further stresses that “there is a strong case for
increasing the technical content” above the level often experienced
currently  and that “this increase should be concentrated on those
sections of the project which have a particular cost and/or quality

296 Ibid.
296 CPI, a guide with examples. Implications for designers, p.4.

297 See ante, pp (ii) and (iii) for abbreviations.
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significance”.298 Furthermore small, in the context of small works,
1s offered without definition.

The tolerance factor is extreme, the definitions are vague and in the
context of small building works CPI offers little guidance and
assistance to the professional adviser.

The Factorial Issues

The success and indeed the survival of a contracting organisation is
totally dependant upon three criteria being satisfied;

1) to obtain work of suitable dimension and type within an
appropriate finance category to which the organisation is
geared,

11) to carry out and complete the works within the time
period allocated and within the constraints of quality

assurance,

111) to gain adequate financial reimbursement on a regular and
pre-determined. basis for the work executed.

The management of business affairs to achieve these objectives
demands a high level of expertise and predictive skills. Moreover
the establishment must be sufficient for the purpose and able to
provide the necessary staffing, manpower, financial and other

resources to enable the business organisation to function correctly.

In this context the management function 1is an onerous one
particularly when considering the often totally unique nature of
building work. A contractor must possess the ability to realistically
predict the cost of managing and constructing abuilding project on
a site for which there is often limited information available and
with materials, labour, plant and subcontract resources to be
established and organised.

298 CPI, a guide with examples, small works - the need for brevity, pp. 21
and 22.
104



This onerous responsibility is further aggravated by endemic issues.
Hillebrandt, relating to efficiency and growth in the building
industry and in particular to work obtained by the competitive
tender process observes that it is impossible to predict a tender
success rate but nonetheless the success rate does have a significant
influence upon the cost of maintaining an effective
establishment.299

The risk factor, in the context of the tender success rate, 1is
synonymous to the unknown with the degree of risk increasing as
the level of the unknown increases. A measure of risk is expected
and accepted by industry as being an inherent part of the
traditional method of tender procurement but there are areas of
risk which are imposed.

It is therefore necessary to distinguish between those risks which
occur naturally and which are generally accepted by industry and
those risks which are imposed by the client and the professional
adviser. It is also necessary to independently consider risk as it is
seen to concern the client, the professional adviser and the
contractor and to relate the findings of each to their respective

business objectives.

The Viewpoint of the Client

Figure A300 suggests the level of risk which is deemed to confront a
client proposing a unique and possibly singular commercial building
undertaking. The minor areas of risk appear to warrant a similar
measure of concern to the major areas of risk. However there are
courses of action available, with provision for indemnification, in
respect of the minor areas to counteract the worst of the effects.
The measure of compensation which may be realised from
indemnification will rarely be sufficient to offset the intangible
elements of inconvenience and frustration which could be
experienced in the event of a risk probability becoming fact.
Nonetheless the standard conditions of contract do make a
substantial contribution towards safeguarding the interests of the
client.

299 Hillebrandt, op. cit.

300 Infra, p. 107.
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The viewpoint of the professional adviser

Figure B301 suggests the objectives which a consultant practitioner
engaged in the private sector may observe. Also the diagram
indicates the main areas of risk and wuncertainty normally
associated with the unique building project. These areas of concern
have been classified to isolate the generally accepted areas of risk
from those risks which are often imposed.

There are elements of risk and uncertainty common to both areas of
classification where the distinction between the two is judged by
the level of intensity of the risk. These concerns have been marked

with an asterisk.

The diagram, by illustrating the concerns of the professional
adviser, also serves to identify those areas of risk and uncertainty
which are in conflict with the objectives of the firm. This is
particularly so in instances where a competitive environment exists
and where  severe and inflexible limitations in respect of time and

money are significant issues.

The conflict therefore, which exists between the need to satisfy the
objectives of the firm and the restrictive measures created by the
competitive fee, is largely responsible for the inferior quality of
service being offered by *some consultants.

This is evidenced by instances where sufficiency of information and
the adequacy of design attract adverse criticism. Furthermore the
limitation imposed by the competitive fee may also have a bearing
on the extent to which main contractors andspecialist
subcontractors are used to providedesign and cost information
without a resultant direct charge.

In this context the area concerned with designing to a budget cost is
of notable significance. Personal experience has shown an emphatic
reluctance on the part of the client to make known the extent of the
financial resources available and intended for the design and

construction of a building project. This reluctance is, of necessity,

301 Infra, p. 107.
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OBJECTIVES
(in relation to building work)

to maximise to build as quickly as
investment possible

RISK AND UNCERTAINTY

MINOR AREAS OF CONCERN MAJOR AREAS OF CONCERN
knowledge of the builder the adequacy of the
in respect of ability and performance specification

financial standing

the tender sum in relation to the cost of the works
the limit of obligation in relation to value achieved

the contractor failing to
progress the works regularly m
and diligently

the time taken to consruct
the works

Figure A
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often overcome by the early involvement of a quantity surveyor
but as a general rule only the larger building project engages the
services of a quantity surveyor. In the case of the smaller building
project operating a without quantities arrangement then this
reluctant attitude will remain. Excluding instances where the
professional adviser is prepared to consult a quantity surveyor or
alternatively 1is prepared to personally predict the cost of the works
then the client has no further options available other than to rely

on the tender submission to provide the necessary cost information.

If the client elects to rely on the tender submission then tenders
need to be invited at the earliest possible date and to be prepared
at a minimum cost. In such instances the lowest bid submitted will
provide the client with a budget cost for the works and, in addition,
test the viability of the project.

No tangible evidence can be offered to support this claim but case
studies 1, 2, 5 and 8302 and Table 14303 indicate a strong possibility
that the impropriety does exist. Construction work in connection
with case studies 1, 2 and 5 has not been commenced and while
construction work in respect of case study 8 has been carried out,
the extent of the work, is shown to be considerably less than that
originally offered to tender. Furthermore three separate schemes
were priced prior to a sum being agreed and a contract being
entered into.

Case studies 1, 2, 5 and 8 offer further support to this suggestion.
The time allowed for tender preparation is in all cases less than the
minimum period recommended by CPSSST and in some instances
excessively so. The date of possession of the site has not been
stated nor has the contract period been stated and all tenders were

invited on a fixed price basis.

Divergence away from the recommended procedures and good
practice points to either a lack of understanding or to a reaction to
commercial pressures or to a combination of the two by the
professional adviser. This suggests that the structure of a

contracting organisation and the procedural mechanism involved in

302 see Appendix B, post, pp v and vi.

3®3 See Chapter Eight, Table 14, p. 132.
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tender preparation is rarely fully wunderstood by the professional
adviser.  Similarly that the designer/professional adviser is equally
unaware of the recommendations of the CPSSST and the reasoning
and thinking underlying the recommendations. The CPSSST
provides for flexibility and for the exercising of discretion but
neither facility can be considered justifiable unless the user is both
knowledgeable and skilled in its administration.

The Contractor’s Estimating Procedure Flowchart reference A304
details the procedure a contractor needs to adopt for tender
preparation purposes . Also the flowchart identifies the staffing
and subcontract resource requirements. The arrangement
envisages the provision of bills of quantities as part of the tender
documentation. This is a typical example and whilst certain details
will change in response to differencesin work type and size of
project the principle and general format will remain unchanged.

The Contractor’s Estimating Procedure Flowchart reference B305 is
similar to the flowchart reference A and differs only insofar as the
procedural mechanism has been modified to suit the without
quantities arrangement. The flowchart shows the stage at which
quantities will need .to be prepared and has dotted lines
superimposed to differentiate between those activities which may
precede quantification and those activities which rely upon
quantification. = There may be occasions when overlap can occur,
without detriment, between dimension preparation leading to the
formulation of draft bills of quantities and analytical pricing. This
permitted overlap facility will depend upon the technique adopted
for dimension preparation and uponthe type of work being
processed. For example, personal experience has shown new work
and work involving alteration and extension of simple character to
have the two processes of draft bill preparation and cost estimating
capable of being carried out in parallel with a minimal time lag
between the two. Conversely, works of a more complex nature
cannot enjoy similar lines of parallel working and the draft bills of
quantities must be substantially complete prior to the estimating
process being commenced. Thus to establish the total quantity of

work entailed within any particular trade or within any subcontract

3® See Appendix C, post, p. vii.
305 Ibid.
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areas of specialisation, then the resource allocations and the
sequence of works cannot be established without a full knowledge
of the total commitment. Flowchart (reference B) also indicates that
quantities are often required by subcontractors particularly where
finishing trades are concerned. This can also apply with the
structure and cladding and case study 10306 shows such a
requirement in respect of roof coverings. The request for quantities
to be provided in this instance is not indicative of the ability of the
tenderer to prepare quantities. The need reflects the inadequacy of
the drawn material. An example of poor quality drawn information

is portrayed in Appendix G to this thesis.

Whilst acknowledging the time which may possibly be saved by
employing an overlap between the two processes of dimension
preparation and estimating there is, nonetheless, more time
required for preparing tenders in the ‘without quantities’

arrangement than in the ‘with quantities’ arrangement.307

Earlier commentary has referred to the particular need of the client
to obtain speedy and reliable cost information from tender
submissions.308

The Tendering Procedure flowcharts309 show typical design
procedures from inception to tender submission and these
flowcharts relate three optional forms of arrangement. The ‘with
quantities’ and the ‘without quantities’ arrangements both with and
without a specification. The differences between the procedural
options reflect the measure of variance in the time required to
prepare the tender, the level of financial commitment and the
degree of control which can be exercised in respect of each. The
unique nature of building work will also vary the extent of the time
requirements and the financial commitment in respect of design.
For this reason no attempt has been made to place a value against
either resource. Nonetheless the flowcharts are indicative and they
do react to a principle.

300 See Appendix B, post, pp v and vi.
307 See Chapter Eight, Tables 8 - 13, pp. 126-132.
308 Supra, p. 105.

309 See Appendix D, post, pp. ix-xi.
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The ‘with quantities’ arrangement flowchart310 shows a high level
of financial control in relation to the feasibility assessment and an
equally high level of financial commitment in respect of fees and
other associated costs. For this financial commitment to be justified
then bills of quantities must be prepared correctly and used in the
spirit for which they were intended. The design must be wholly
complete in respect of general building work and substantially
complete in respect of specialistinstallations prior to the bills of
quantities being finalised.

The without quantities arrangement flowchart311 which does not
incorporate a properly prepared specification shows a radically
diminished level of financial control in relation to the feasibility
assessment. The without quantities arrangement does not envisage
the services of a quantity surveyor to manage the finance,
nonetheless a quantity surveyor is employed in someinstances to

write the specification. This iscontrary to good practice and in
essence offers little benefit to either the client or the contractor in
respect of financial control.312 Where the services of a quantity
surveyor are dispensedwith then the responsibility for predicting a
cost for the works, inline with an established client budget, rests
with the professional adviser. In such instances the professional
adviser may provide a budget cost for the works but such occasions
are rare and other methods have to be sought to satisfy the need.
In this respect personal experience has revealed many instances
where the professional adviser has consulted a particular contractor
and obtained budget cost information with the provisothat the

contractor will be included in the tender list.313

Therefore if a professional adviser fails, by whatever means, to
provide the client with information concerning the probable cost of
the works then the client must rely on the tender submissions to
fulfil this requirement. @ Moreover, where the cost of the building
works is a prime consideration then the client will require the pre-
tender design fees to be minimal.314 It is an acknowledge fact that
most contractors are prepared to tender on sparse and inadequate

310 Ibid, p.ix.

311 Ibid, p.x.

312 CPL, a guide with examples. Producing the Specification, p.22.
313 See Chapter Eight, p.131-132 and particularly Table 14.

314 Supra, p.105.
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information with seemingly little regard being given to the
probable consequences of such an action.315 This attitude provides
an opportunity for the professional adviser to obtain lump sum
tenders by the sole use of drawingsprepared for  the purpose of
obtaining statutory approvals. Furthermore this incorrect
procedure enables the detailing of the basic design work to be
suspended until such time that the feasibility has been confirmed
and assurance gained from the client that the construction work
will be progressed. This avenue of approval provides the client
with substantial initial benefits in both time and money but these
are benefits in the short term only.

The without quantities arrangement flowchart316 with a
specification incorporated relates very closely to the without
quantities and without specification arrangement with regard to
financial control and feasibility assessment. Also to the with
quantities arrangement in respect of detailed design requirements
and time. The extent to which the inter-relationship applies
depends largely upon the completeness of the specification. A
specification prepared in accordance with the recommendations
of the CCPI and fashioned to the NBS 317 will fully support and
expand upon the information contained on the drawings.
Furthermore the specification will provide sufficient information to
enable a realistic tender to be formulated. However a specification
prepared to this level of sufficiency is rare in the small works
sector. The reason for this, according to CCPI, is that “Researching
and writing clear, succinct specification clauses, from scratch is a

3

very time consuming process” and “...they can be rather heavy

reading”.318

The detailed consideration of specifications and bills of quantities
lie outside the scope of this study. However the consideration of
the broader issues relating to the specification raises the matter of
comparative costs in relation to the benefits which may be derived
by both the client and the contractor in the longer term. This poses
the question of whether or not it would be more cost effective to

315 See Chapter One, Identifying the areas of concern, pp. 9-15.
316 See Appendix D, post, p. xi.
317 See ante, pp (ii) and (iii) for abbreviations.

318 CPIL, The Project Specification, cl. 7.3, p. 34.
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prepare shorter form bills of quantities incorporating an
abbreviated style of specification rather than a fully detailed
specification without a provision for quantities. The fully detailed
specification in isolation 1s mainly concerned with quality control
and offers little assistance towards financial control whereas both
criteria could be satisfied by the ‘with quantities’ arrangement.

The cost implications of providing either a fully detailed
specification or ‘shorter form’ bills of quantities incorporating an
adequate specification is beyond the scope of this study. However
Tables 12 and 13319 show that the client would achieve financial
benefit from the with quantities arrangement in the longer term as
a result of lower tender sums emanating from a reduction in
contractor overhead recovery levels.

The viewpoint of the contractor

Figure C320 suggests the objectives which a building contractor
engaged with small works withinthe private sector may observe.
The diagram further indicates the main areas of risk and
uncertainty normally associated with the unique building project.

The areas of risk and uncertainty have been classified to distinguish
between those  areas ofrisk which are normally accepted as being
inherent within the system and those areas of risk which are
considered to be imposed.

With the exception of fixed and fluctuating price levels321 and
performance bonds the remainder of the suggested imposed risks
are considered elsewhere within this study322 The purpose served
by Figure C at this point is one of establishing objectives and
identifying particular areas of risk and wuncertainty. It does so
without considering the weightingandthe inter-relationship which

may exist between the various areas of imposed risk.

319 See Chapter Eight, p. 130-131.
320 Infra, p. 114.
321 See Chapter Four, pp. 63-69 and Chapter Six, p. 89.
322 See Chapter Eight, pp. 118-158.
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work establishment investment reputation

RISK AND UNCERTAINTY

charateristics which are
IMPOSED BY THE CLIENT OR
THE PROFESSIONAL ADVISER

characteristics which are
NATURALLY ACCEPTED AS
PART OF THE SYSTEM

quality control adequacy of tender documentation

reality of the contract sum

ability to resouce the works

difficulties created by
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fluctuating economy
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maintenance of cash flow

difficulties created by
changing circumstances
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to start on site date
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CHAPTER EIGHT

TENDERING PROCEDURES AND POST CONTRACT FINANCIAL
CONTROL

General

Previous chapters have examined the procedures relating to the
procurement of ‘lump sum’ tenders by the selective and
competitive process. This examination has related the CPSSST323 to
the recommendations issuing from The Banwell Report,324 the
Action on the Banwell Report325 and the code of conventions

emanating from the recently published CPI.326

The objectives of the Banwell research and the research undertaken
by the CCPI327 are similar in their prime objectives insofar as they
both aim to improve the process concerned with the placing and

management of building contracts.

Moreover the research undertakings are closely related in many
respects. They are both concerned with safeguarding the interests
of the client, both identify similar areas of concern and both agree
on the need for adequacy of documentation. The main difference
between Banwell and the CCPI is that Banwell emphasises the
importance of time during the pre-tender period and the influence
time can have upon the financial success of an enterprise whereas
CCPI is mainly concerned with the style and the co-ordination of
documentation.

A notable characteristic of both research undertakings is the lack of
attention given to small works. Banwell commenting upon minor
works states “there is a wide range of construction in which the
client deals not with professional advisers but directly with the

contractor; private house building and work ... carried out by
jobbing builders”.328 For larger works Banwell maintains that “bills

323 See ante pp (ii) and (iii) for abbreviations.

324 Ibid.

32~ NEDO, Action on the Banwell Report. HMSO, London, 1967.
327 See ante, pp (ii) and (iii) for abbreviations.

327 Ibid.

328 The Banwell Report. Chapter 2, The Team in Design and Construction, p.3.
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of quantities are essential documents in the tendering process” and
that this condition should be maintained until the design team can
“ensure that really adequate supporting information in the form of
drawings and specifications is provided to tenderers as a matter of

course”.329

These statements clearly show that Banwell did not envisage a
situation arising where the ‘without quantities’ arrangement would
be exploited to the extent which currently exists without industry
first devising a suitable alternative to bills of quantities.
Notwithstanding this Banwell, whilst advocating for the continued
use of bills of quantities, did see “the need for and the possibility of

2

simplification...” of the standard method of measurement.330

The CCPI recognise that small building works require adequate
information, but “the need for brevity” is emphasised and the
Committe suggest that the measure of fulfilment should be geared
to areas of “particular cost and/or quality significance”.
Furthermore the Committee recommends that brevity can be
achieved in four ways,

1. by “excluding minor types of work from the specification,
covering then by brief notes on the drawings or in the
schedule of work”,

2. by “specifying standard rather than purpose-made
components and assemblies....”,

3. by “specifying in a more general, less specifically detailed

2

way....”,

4. by defining the “quality of work in a less precise and
comprehensive way...." 331

In this context the argument ensures that the need to observe
brevity increases the need for discretion. Furthermore, demands

are made for a greater degree of forethought and a greater level of

329 Ibid., Chapter 6, Bills of Quantities, p.20.

330 Ibid.

331 CPI, a guide with examples, pp 21-22.
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expertise from the professional adviser in the control of the

administrative processes.

The discriminative requirement in relation to the size of the project
further suggests that the CCPI are unaware of the extent and the
magnitude of the small works sector both in terms of project size
and value. This 1is considered elsewhere332 and is supported by
case study analysis.333

The building contractor viewpoint

The research undertaken by Banwell, the BRE334 and the CCPI show
a commonagreement insofar that the deficiencies which exist in the
system of procurement by the lump sum competitive tender
process are deficiencies in practice and procedure. These
deficiencies have been considered by those undertaking the
commissioned research from the viewpoint of the client and the
design team and little credence has been given to the viewpoint of
the contractor.

The chapter has considered the opinions of contractors who
undertake small building works. These opinions relate to the
responses gained from building contractors by means of an
empirical survey.335 The survey questionnaire correlates with the
areas of concern issuing from the commissioned research and takes
into account aspects of communication, time and money constraints
and known problem areas under the separate heads, of Tendering
Procedures and Post Contract Financial Control.

The results of the questionnaire have been subjected to statistical
analysis to establish areas of notable significance. The analyses
have established the properties responsible for the substance of the
problems and have measured these in terms of risk and
uncertainty.

332 See Chapter One, pp 1-8.
333 See Appendix B, post, pp v-vi.
334 See ante, pp (ii) and (iii) for abbreviations.
335 See Appendix A, post, pp i-iii (1-8).
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The responses to the questionnaire cannot be considered as being
totally representative of building contractors operating throughout
the whole of the United Kingdom. Nonetheless the responses serve
to 1illustrate the opinions of those operating within selected regions
of the United Kingdom which, at the time of the survey, were not
considered to be greatly influenced by extremes in terms of
national economic pressures.336

Progressive consideration of the questionnaire

Tendering Procedures

3.1(%) How do you generally rate the adequacy of
tender documentation supplied by the client?

Objective : to establish ratings for tender documentation in both the
private and the public sectors; to establish the differences in
attitude between the two sectors and to assess whether or not the

characteristics of the ratings are influenced by changes in level of
turnover.

Table 1

Level of adequacy of
tender documentation
supplied by the

client A B C D E ALL

Turnover Categories

PRIVATE SECTOR

* %

(1) (S) (11) (15) (22) (57)

Adequate (%) 16.67 57.14 39.29 23.44 33.33 32.02

C) (6) (16) (49) (44) (120)
Less than adequate/

inadequate (%) 83.33 28.57 53.57 60.94 62.12 58.43

% number of respondents

* The references relate to the references within the questionnaire

336 Ibid, pp i-ii.
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Tables 1 and 2 indicate documentation adequacy ratings of 32% for
the private sector and 55% for the public sector.

Neither Table shows a relationship between the measure of
adequacy of documentation and levels of turnover. However there
is a marked difference between the two sets of analyses in favour
of the public sector. This suggests that the margin of difference
between the two sectors is due to differences in manpower
resources, the management of those manpower resources or to

differences in environmental constraints.

Table 2

Level of adequacy of
tender documentation
supplied by the

client A B C D E ALL

Turnover Categories

PUBLIC SECTOR

a1 @) (13) 32) 41) 94)

Adequate (%) 20.00 53.58 52.00 52.46 62.12 55.29
®* %

2) 2) @) 27 (25) (63)

Less than (%)  40.00 15.38 28.00 44.26 37.88 37.06

adequate/inadequate

¢ * number of respondents

Irrespective of the reason, there is a distinct and urgent need to
substantially improve tender documents both in the private and in
the public sectors. This is imperative for inadequacies within pre-
tender documentation will undoubtedly be revealed during the

construction period to the detriment of the building contract.

¢The references relate to the references within the questionnaire.
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3.2(%) To what extent does the inadequacy of tender
documentation affect the accuracy of the
tender?

Table 3 indicates that the adequacy of tender documentation has a
strong influence upon the accuracy of the tender. There is however
a notable difference in attitude in the turnover category £50,000 to
£100,000 where the need for adequate documentation reduces
considerably.

Table 3

To what extent does the Turnover Categories

adequacy of tender

documentation

affect the accuracy A- B C D E ALL
of the tender

" (0) @) ©)] <13) (13) 37
Very little (%) 0.00 53.85 14.29 20.00 19.40 20.67
* %
(6) (6) (24) (52) (54) (142)
Substantially (%) 100.00 46.15 85.71 80.00 80.60 79.33

* *  number of respondents

3.3(%) Do inadequacieswithin tender documentation
have any bearing on the financial
reimbursement to the contractor?

Table 4 indicates very positively the relationship which  exists
between tender documentation and the financial reimbursement of
the contractor. These results which bear similar tendencies to the
results shown in Table 3 are also similarly less emphatic in the
turnover category £50,000 to £100,000.

A reason cannot be offered for this divergence.

* The references relate to the references within the questionnaire.
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Table 4

Do inadequacies

within the tender Turnover Categories

documentation have

any bearing on

the financial

reimbursement to A B C D E AL. L.
the contractor

®) ® (2 (54)  (60)  (149)
Yes {%) 83.33 66.67 78.57 83.08 89.55 83.71
o m @ ©® an D @9
No 16.67 33.33 21.43 16.92 10.45 16.29
* *  number ot respondents
3.4(%) How often is design work complete at tender

stage?

Table 5 shows a low incidence of design work being either always
or often complete at tender stage particularly in the turnover
category ranges above £100,000. The Table also indicates that as

turnover increases then generally the level of completeness of
design diminishes.

This suggests that a distinct relationship exists between the level of
completeness of design, the adequacy of tender documentation and
the financial reimbursement to the contractor. Whilst distinct lines
of parallel cannot be drawn between the three issues there is
evidence to support the reasoning that the element of risk and

uncertainty to be borne by the contractor increases as turnover
increases.

* The references relate to the references within the questionnaire.

121



Table 5

How often is design Turnover Categories !
work complete at

tender stage?

A B C D E ALL

" (0) A3) nd) 2) (D (10)

Always (%) 0.00 23.08 14.81 3.03 1.49 5.59
% %

@ (5) (10) (25) (21) (65)*

Often (%) 66.67 38.46 37.04 37.88 31.34  36.31

) Q) 12) (33) * 37) (86)

Occasionally (al) 33.33  15.38 44.44 50.00 55.22 48.04
* %

(0) 3) 1) (6) €)) (18)

Never (@) 0.00 23.08 3.70 9.09 11.94 10.06

* * npumber of respondents

Furthermore, by relating the quality of tender documentation and
the effects this has upon financial reimbursement, to work type
and to functional classification then two areas of notable
significance are raised. One area concerns the commercial function
classification and the other concerns the industrial function
classification. Both areas relate to the refurbishment of buildings
within the private sector.

This characteristic is the direct result of commercial pressures. The
time which can be allowed to design and construct the works
may be critical to the client. Moreover any delay in achieving
the desired timetable of events could adversely affect the
financial viability of the enterprise.

* The references relate to the references within the questionnaire
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3.5(%) Is the time allowed for tender preparation
generally sufficient?

Responses to this question were divided in their opinion into two
sectors, those with a turnoverof lessthan £100,000 and those

with a turnover in excess of£100,000 as shown in Table 6.

Analysis of the first category revealed that 68% of the respondents
were satisfied with the time allowance for tender preparation
whereas this percentage was reduced to 45% for those with
turnovers in excess of £100,000.

When relating the questionto work classifications and to work
types within those classifications the responses were varied and
without pattern except that the work type involving alterations and
extensions was shown to have the highest rate of satisfaction.
Nonetheless all the results signified that thetime allowed for tender
preparation was generally insufficient.

Table 6

Is the time allowed
for tender
preparation generally

sufficient A B C D E ALL

Turnover Categories

“ (€)) 13) (29) 3D (86)

Yes
(%) 66.67 69.23 46.43 43.94 46.27 47.78
* %
2) 4) (15) 37 (36) %94)
No
(%) 33.33 30.77 53.57 56.06 53.73 52.22

* *  number of respondents

* The references relate to the references within the questionnaire
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3.6(%) Does the time allowed for tender preparation
comply with the recommendations laid down by
the Code of Procedure for Single Stage Selective
Tendering 1977 published by the National Joint
Consultative Committee?

The objective of this question was to test the awareness of building
contractors to clause 4.3.1 of the CPSSST337 and particularly those

contractors operating within the lower turnover levels.

Table 7 shows that 32% of the overall response is generally satisfied
that clause 4.3.1 of the CPSSST 1is being complied with by the client
and the professional adviser and that this condition applies
irrespective of the level of turnover. However 43% of the overall
response was not satisfied that this particular clause was being
administered correctly. Whilst this opinion is consistent across four
classifications of turnover the percentage increases substantially in
respect of turnover levels of £1,000,000 and above. Moreover 25%
of those firms responding to the questionnaire abstained and this
incidence of negative response is shown to decrease as the level of
turnover increases. The inference that awareness and knowledge of
the CPSSST increases with turnover suggests also that the
measure of expertise increases as turnover increases. Assuming
this to be the case then the substantial increase which relates to
firms operating turnover levels in excess of £1,000,000 and who
claim that clause 4.3.1 of the CPSSST is not being administered
correctly is probably much higher than the figures denote.

337 See Appendix E, post, pp. xii-xvi.
124



Table 7

Does the time
allowed for tender
preparation comply
with the Code of
Procedure for Single
Stage Selective

Tendering
% %
Always (%)
% %
Often (%)
. %
Occasionally (%)
% %
Never (%>
» ¥
Not Known (%)
% %

number of respondents

* The references relate to the references within the questionnaire.

(1)

16.67

(0)

0.00

2

33.33

(0)

3)

50.00

'

Turnover Categories
B C D
(0] 1 )
7.69 3.57 3.08
4) (€)) (18)
30.77 32.14 27.69
3) (8) (25)
23.08 28.57 38.46
(0) (0) 1)
0.00 0.00 1.54
(€)) (10) (19)
38.46 35.71 29.23

125

(0)

0.00

(21

31.82

37

56.06

(0)

®

12.12

ALL

3

2.81

(52)

29.21

(.75)

42.13

ey

0.56

(45)

25.28



3.7(*%) Is tender documentation incorporating
quantities preferred to drawings/drawings and
specification only types of enquiry?

The responses shown by Table 8 indicate a positive preference for
quantities to form part of the tender documentation. This applies to
all five categories of turnover. However a notable characteristic of

Table 8 is that the need for quantities becomes greater as turnover
increases.

Table 8§

Are quantities

preferred to Turnover categories
drawings/drawings
and specification
types of contract A B C D E ALL
E
@A) (6) (19) (56) (59) (143)
Yes (%) 50.00 54.55 67.86 84.85 88.06 80.34
: 3). 6] ) (10) (8) (35)
No (%) 50.00 45.45 32.14 15.15  11.94 19.66

* *  number of respondents

This significant relationship which exists between the need for
quantities and the turnover of individual firms is not affected by
the work type. Further relating work types within their specific
turnover classifications has produced the results shown in Table 9.
These results clearly show that there is an emphatic need  for
quantities to be provided as part of the tender documentation
and the Table further shows that this need is not conditional upon
the type of work being offered for tender.

* The references relate to the references within the questionnaire.
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Table 9

Work Type Classification of Work (in percentage terms)
industrial commercial domestic others
New 88 87 84 82

Alterations &

Extensions 89 85 81 89
Repairs &

Maintenance 85 83 78 88
Refurbishment 93 89 79 88
Specialist Work 77 78 82 88

Table showing the percentage preference to quantities by work type

3.8(%) To what extent does tender documentation
without quantities effect the overall risk factor
borne by the contractor?

The results shown in Table 10 are highly significant. The figures
serve to 1illustrate that the measure of risk to be borne by the
contractor in the without quantities arrangement increases
substantially with  turnover. This is particularly evident where
the level of turnover exceeds £1,000,000. Below the £250,000
turnover level the element of risk is seen to be appreciably less.
This suggests that the size of the building project, in terms of
money, has a bearing on the risk factor. However the variable
responses gained from the lower two turnover categories when
compared with the empirical survey338 tend to indicate that factors
other than money may be involved and that the degree of
complexity of the project may be an influencing factor.

* The references relate to the references within the questionnaire

338 Supra, reference 3.7, pp 126-127.
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Table 10

| To what extent does

tender documentation

'without quantities’

affect the overaii

risk factor borne A 3

Turnover category

C D E
bv the contractor ALL .
1
0) 3) »4) 1) '1) t9)
Not at all (%) 0.00 23.08 14.81 1.52 1.49 5.03
* m
4) 5) '.10) *.20) ,14) (53)
Very Little ial) 66.67  38.46 37.04  30.30 20.90 29.61
* m
) ) (13) 1.45) (52) (117)
Substantially (%) 33.33  38.46 48.15  68.18 77.61  65.36

* number ot respondents

3.9(%) To what extent does tender documentation

without quantities afect the financial burden
upon the contractor?

Table 11

To what extent does
tender documentation
'without quantities’
affect the financial

Turnover category

burden upon the A B C D E ALL
contractor
« «
(0) @) 2 1) ) &)
Not at all (%) 0.00 16.67 7.41 1.56 5.97 5.11
* %
3) 4 (13) (20) (23) (63)
Very little (%) 50.00  33.33 48.15 31.25 34.33  35.80
*
@A) (6) (12) (43) (40) (104)
Substantially (%) 50.00 50.00 44.44  67.19 59.90 59.09

* *  pumber of respondent

* The references relate to the references within the questionnaire
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It is reasonable to expect a measure of similarity to exist between
the burden of risk and financial implications. Whilst Tables 10 and
11 generally indicate this to be the case there are notable
differences between the two. The comparison reveals that the
without quantities arrangement presents a greater amount of
financial burden wupon contractors operating below the turnover
range of £100,000 than risk in tender preparation and the converse

applies in turnover levels over £100,000.

In considering these differences it would seem that risk has been
interpreted as relating to the pre-tender stage whereas the
financial 1mplications have been interpreted to relate to the
construction stage. The fact that small building firms often
experience difficulty in obtaining full reimbursement for works
executed is well known. This difficulty, to a large extent, stems
from either an inability on the part of the contractor to adequately
present and substantiate the claim or an inability onthe part ofthe
professional adviser to realise and understand the merits of the
claim. Personal experience has shown that in the case of the small
building project the estimate, upon which the tender is based, is
almost invariably prepared with the singular objective of predicting
the cost of the works as depicted by the documentation. Similarly
the lump sum bid without quantities offers little assistance to the
professional adviser in the assessment and evaluation of changes
made to the works during the construction period. Unless the
professional adviser is fully conversant with the management of the
construction process and has been actively involved on a regular
basis at site level then the chance for an equitable agreement being
reached is remote.

Conversely, personal experience has also shown that contractors
operating turnover levels in excess of £100,000 tend to observe
different perspectives. They are more aware of the major risks
normally associated with the lump sum bid without quantities and
cognisant of the main financial implications which may result from
changes during the construction period. The increased level of
turnover both permits and demands the employment of resource
expertise.  The characteristic differences between the two levels of

129



turnover reflect the attitudes of the contractors and offer one

reason for the variances which are apparent in Tables 10 and 11.339

3.10(*) If quantities prepared by theclient formed part
of all tender documentation would this result in
(a) lower overhead recovery charges and (b)
lower tender sums?

Tables 12 and 13 respond positively to both these questions with
an average 74% claiming that quantities provided as part of the
tender agreement would result in lower overhead recovery charges
and, as a consequence, lower tender sums.

Table 12

If quantities formed
part of ail tender
documentation would
this result in lower

Turnover category

overhead recovery A B C D E ALL
charges

* %

?2) 1) 7) (51) (43) (124)

Yes (%) 50.00 86.62 68.00 80.95 67.19 73.37

. 2) 2) (8) (12) (21) 45)
No (%) 50.00 15.58  32.00 19.05  32.81 26.63
* %

number of respondents

* The references relate to the references within the questionnaire.

339 Supra, pp 128.
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Table 13

If quantities

formed part of Turnover Category
all tender
documentation
would this result A B C D E ALL
in lower tender
sums
* %
3) @) (18) (51) (49) (128)
Yes (%) 60.00 63.64 69.23 79.69 74.24 74.42
%* %
2) “) 8 13) a7) (44)
No (%) 40.00 36.36 30.77 20.31 25.76 25.58

* *  npnumber of respondents

3.11(*) Have there been instances, in your opinion,
where the tender enquiry has also provided the
client with an initial budget costing which has
resulted in substantial variation involving
additional pricing exercises prior to an
acceptable tender sum being achieved

In presenting the findings, the analysis in Table 14 has grouped
together the two categories of “occasionally” and “often”. Whilst the
turnover category of £51,000 to £100,000 shows a comparatively
lower incidence rate than the remaining turnover category levels

the percentage who state that this facility is afforded to the client
remains high at an average of 61%.

This suggests that contractors are being used to provide a ‘free’
service to both the client and the professional adviser. This service,

which provides a budget costing to a fine level of accuracy may also

* The references relate to the references within the questionnaire
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provide the basis for the feasibility study. The case study340 offers
support to this suggestion particularly in instances where tenders
have been invited and received but where building work has not
been commenced. Similarly in other cases where tender sums have
been substantially reduced prior to a contract being entered into

and the construction works being commenced.

Table 14

Levei of service

provided by Turnover Category
contractor in

respect of budget

costings A B C D E ALL
* %
(¢ ©) & '@ () (13)
Never <%) 16.67 38.46 11.11 3.08 2.99 7.30
¢ 0
“) O] a7) (40) (43) (109)
Occasionally/Often (%) 66.67 38.46 62.96 61.54 64.18 61.24

* %  pumber of respondents

3.12(*) How do you check the adequacy of contract
periods specified by the client?

Table 15 shows the percentage of contractors who check the
adequacy of the contract period by detailed programming and that
generally the percentage increases in relation to turnover from 33%
in the lowest category to 61% in the turnover range over
£1,000,000. No explanation can be offered for the divergence in the
range of £251,000 to £1,000,000 where the percentage is
substantially lower than those recorded either side.

* The references relate to the references within the questionnaire.

340 See Appendix B, post, pp v-vi.
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Table 15

Is the adequacy of

contract periods Turnover Category
checked bv
detailed
programming A B C D E ALL
* %
2) & 16 (25) (40) (88)
Yes (%) 33.33  38.46 59.26 38.46 60.61  49.72
* %
4 (8 (11) (40) (26) (89)
No (%) 66.67 61.54 40.74 61.54 39.39 50.28

* *  number of respondents

These figures support theneed for detailed information to De
provided by the client. Detailed programming is totally dependant
upon the sufficiency of information, irrespective of the format.
Detailed programming also requires adequate time allowances to
provide for the preparation.

The figures contained in  Table 16 show the trend of those
contractors who check the adequacy of contract periods by relating
the project value to the unit of specified time. This method is
valuable for assessing works of a repetitive nature and for which
historical data is available. Also the method may be used in a
secondary capacity to support a more detailed application. The
method is not recommended for works of a unique nature and this
is reflected in Table 16.

* The references relate to the references within the questionnaire.
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Table 16

Is the adequacy of

the contract period Turnover category
checked by vaiue of

turnover relative

to unit of time A B C D E ALL
t 0) @ O (36)  (26)  (73)
Yes (%) 16.67 23.08 25.93 55.38 39.39 41.24
o ) (10 (20)  (29)  (40)  (104)
No (%) 83.33  76.92 74.07 44.62  60.61  58.76
%* %

number of respondents

Table 17 refers to instances where specified contract periods, for
whatever reason, are not usually checked. The tendency reduces as
turnover increases and ranges from 50% in the lowest turnover
category to 9% for turnover levels in excess of £1,000,000. This
supports the claim that the pre-tender programme is an essential
ingredient to estimate and tender preparation.

Table 17

Is the specified
contract period
checked for

Turnover category

adequacy A B C D E ALL
* %
3) (6) (6) ® (6) (29)
Not normally
checked (%) 50.00 46.15 22.22 1231 . 9.09 16.38
* %
3) @) 21 (57) (60) (148)
Normally checked (%) 50.00 53.85 77.78 87.69 90.91 83.62
*
* %

number of respondents

* The references relate to the referemces within the questionnaire



Tables 15, 16 and 17 reflect upon the attitude of those contracting
organisations who check the adequacy of the specified period
allowed for the construction of the works.

If this attitude is typical within the small works sector then this
suggests that the reason for so many contracts exceeding the
specified contract period must be due to extraneous issues.

Table 18 relates the responses shown in Tables 15, 16 and 17 to
work types. Excluding specialist work for which different criteria
exist, Table 18 shows that a high percentage of contractors check
the adequacy of contract periods specified by the client by the use
of detailed programming and by relating the value of turnover to
the unit of time allowed. Moreover the Table shows that there is an
equally high percentage of contractors who normally refrain from
checking the adequacy of the specified time period. The notable
exceptions to this general trend is that ‘repairs and maintenance’
show a lower response to detailed programming and ‘new’ show a
lower response to the specified period not being checked.

Table 18

Attitude towards checking
Work type detailed value of turnover not normally

programming defective to unk checked

of time
(%) (%) (%)

New 78 75 66
Alterations &
Extensions 91 90 90
Repairs &
Maintenance 69 81 83
Refurbishment 80 86 76
Specialist work 28 29 21

Table indicates the attitude displayed by respondents to the questionnaire
towards the checking of specified contract periods in relation to work type

* The references relate to the references within the questionnaire
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Table 19 extends the lines of definition provided by Table 18 and
uses a datum of not exceeding and exceeding 50% to distinguish
areas of potential significance.

The percentages contained within Table 19 denote a need for
checking specified contract periods by means of detailed
programming in all classifications but the emphasis is less in
respect of ‘repairs and maintenance’ and ‘refurbishment’ than it is
to domestic and industrial buildings.

Attitudes change however when specified contract periods are
checked by relating the value of turnover to the specified unit of
time. A similar high level of response is noted in allclassifications
with the exception of new works in the commercial classification

and to a lesser extent refurbishment in the domestic classification.

Considering those respondents who do not normally check the
adequacy of the specified contract period. The indication is that,
with the exception of all work types in the domestic classification
and ‘alterations and extensions’ and ‘repairs and maintenance’ in
the commercial classification, all other specified contract periods are
checked. There is evidence to show that this check is carried out by
either detailed programming or by value of turnover relative to the

unit of time allowed or by a composition of the two.

In summarising the analyses shown in Tables 15 to 19341 inclusive
and disregarding ‘specialist work’ and the ‘other’ classification then
certain factors emerge. The need to test specified contract periods
appears to be less significant with ‘repairs and maintenance’ and
‘refurbishment” in both the domestic and the industrial
classifications than in other work types and classifications. There
exists also a link between the classifications not normally tested
and those classifications which are tested by the use of one or both
of the alternative methods specified within the questionnaire. The
domestic classification shows a relatively high incidence of specified
contract periods not being checked. This classification also indicates
that specified contract periods for projectsinvolving ‘repairs and
maintenance’ and 'refurbishment’ possess a comparatively low

341 Supra, pp 133-137.
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response to checks by the method of detailed programming and this
also applies to ‘refurbishment’ and assessment using value of
turnover related to unit of time.

The theme passing between the three alternatives dealing with the
assessment of time, whilst not totally in common, does serve to
illustrate that works to existing buildings receive less attention than
the construction of new buildings.

There are many issues which could be partly or wholly responsible
for this reaction;

1) the relative levels of difficulty in terms of simplicity and
complexity,
i1) the normally fragmented nature of works toexisting

buildings which tends to make detailed programming
both inordinately complex and time consuming to a
prohibitive extent,

1i1)  the level of unknown element normally provided for by

the liberal use of prime cost and provisional sums,

iv) the level of completeness of the design,
V) the degree of domestic subcontract involvement,
vi) the time allowed for the preparation of the tender,

vii)  the style and adequacyof the tender documentation.

The industrialwork classification differs only slightly from the

domestic scene.  ‘Repairs and maintenance’ and ‘refurbishment’ are
shown to Dbesimilarly receiving less attention with regard to
detailed programming than other work classifications. There are

however compensating elements contained within the section of
Table 19342 which relates the value of turnover to the unit of
specified time.

342 Supra, p.135A.
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This suggests that the apparent differences between the domestic
and industrial classifications may be due to differences in the level
of complexity. Industrial building projects in the small works
category are often of simple construction in comparison to other
work classifications and an experienced visual appraisal will often
prove to be adequate in assessing the time required to carry out the
works. Sometimes this is not the case and the degree of complexity
is intensified. This would account for the level of response
attributed to detailed planning requirements.

Commercial building projects show a definite need for detailed
planning to test the adequacy of specified contract periods. This
requirements applies to all categories of work type.

In addition to detailed planning there is a substantial measure of
opinion in favour of testing by means of value of turnover relative
to the unit of time in instances where the work concerns an existing
building. Paying credence to the high level of response in support
of detailed programming then this equally high level response for
the alternative method may offer justification to the thinking that
the alternative method is secondary and supportive in its objective.

A relatively high level of response is also recorded where the
adequacy of specified contract periods is not normally checked and
this is of particular significance in respect of ‘alterations and

extensions’ and ‘repairs and maintenance’.

The reasons for this high proportion of abstention may correlate
with the reasons offered for the domestic scene.343

343 Supra, p. 136-138.
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Post Contract Financial Control

4.1(%) To what extent do variations influence contracts
generally?
Table 20
To what extent do Turnover category
variations influence
contracts generally A B C D E ALL
M (5) (@] (18) (18) (25) (73)
Very little (%) 83.33 63.64 66.67 27.69 38.46 41.95
* %
80} ) (O] (47) (40) (101)
Substantially (%) 16.67 36.36 33.33 72.31 61.54 58.05
* %

number of respondents

The responses in respect of variations are of notable significance.
In general terms the effects variations have upon contract work
increase in intensity as turnovers increase. There exists a wide
divergence in influence ranging from 17% in the lowest turnover
category to 62% in respect of turnover levels exceeding £1,000,000
and 72% for the turnover level £250,000 to £1,000,000.

The pattern created by these results show distinct lines of
demarcation between various areas of turnover change. These
areas correlate with the recommended finance limits offered by the
JCT344 t0 assist the professional adviser in the choice of suitable
conditions of contracts. ™M w 80,345 for works not exceeding £50,000,
IFC 84346 for works not exceeding £250,000, and JcT80347 for
works in excess of £250,000.

The references relate to the references within the questionnaire

344 see ante, pp (ii) and (iii) for abbreviations.

345 ibid,
346 jbid
347 ibid.
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When relating these responses to the need for adequate information
and documentation and, in particular, the need for bills of
quantities then certain factors emerge. MW 80 does not envisage
the services of a quantity surveyor nor the use of bills of quantities
except in instances where the work is considered to be of a complex
nature. Table 20348 shows variations within this category to be of

minor concern when compared with other categories.

Conversely IFC84 and JCT80 both provide for the services of a
quantity surveyor and both provide for bills of quantities. The
difference between the two documents in this respect is that IFC 84
provides alternatives to bills of quantities in the form of a
specification or a schedule of work. The degree of simplicity or
complexity of the project being the factor which should control

selection.

The responses to the empiric survey which relate to
documentation,349 bills of quantities,350 without quantities work351
and variations352 indicate that MW80 and IFC 84 are probably
being used for projects of greater size and value than originally
envisaged by the JCT.

348 Supra, p.139.

349 See Tables 1, 3, 4 and 26 on pp 118, 120, 121 and 146.
350 See Table 8, p.126.

35k See Tables 10 and 11 on p 128.

352 See Tables 20, p.139.
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Table 21

To what extent To what extent does the adequacy of
do variations the tender documentation affect the
influence contracts accuracy of the tender (Table 3)

generaily(Table 20)

Very little (%) Substantially (%) ALL
o (17) (56) (73)

Very little (%) 47.22 40.88 42.20
o (19) (81) (100)

Substantially (%) 52.78 59.12 57.80
ALL (36) (137) (173)

20.81 79.19 100.00

* %  npumber of respondents

Further analysis which relates the influence variations may have
upon the contract works to the adequacy of tender documentation
and to financial reimbursement is shown in Tables 21 and 22.353
Table 21 indicates that of the 79% who intimated that inadequacies
within tender documentation substantially affected the accuracy of

the tender 59% claimed that this also had a direct relationship with
variations.

* The references relate to the references within the questionnaire.

373 Refer also to pp 120-121 and particularly to Tables 3 and 4.
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Table 22

To what extent do Do inadequacies within tender
variations influence documentation have any bearing on
contracts generally the financial reimbursement to the
(Table 20) contractor (Table 4)
Yes (%) No (%) All (%)
% %
(54) (19) (73)
Very little (%) 36.73 70.37 44.95
* %
93) (8) (101)
Substantially (%) 63.27 29.63 58.05
(147) 27) (174)
ALL 84.48 15.52 100.00
6

* *  pumber of respondents

Similarly Table 22 indicates that of the 84% who intimated that
inadequacies within tender documentation have a substantial
bearing on financial reimbursement, 63% claim that these

inadequacies also have a direct relationship with variations.

4.2(%) Is full financial reimbursement gained in respect
of wvariations?

Tables 23 and 24354 show a significant difference between the
‘with’ and the ‘without’ quantities arrangements insofar that full
financial reimbursement in respect of variations to the contract is
infinitely more likely to occur when quantities form part of the
tender and contract documentation. Also both Tables indicate that
as turnover increases then the Ilikelihood of full reimbursement

being achieved is minimised.

* The references relate to the references within the questionnaire.

354 Infra. pp 143-144.
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Further analysis has examined the possibility for a relationship to
exist between the extent of financial reimbursement for variations
and the different work types. The results show that no such
relationship exists and that all work types are similarly disposed.

However the specialist work type shows a reverse attitude to the
opinion gained in respect of other work types both in the ‘with’ and

the ‘without’ quantities arrangements and this is to be expected.

The responses to the questionnaire do not in every case state the
nature of the specialist work although in the few instances where
the type of work is made known the emphasis is upon damp-
proofing, underpinning and insulation. This type of specialist work
is not usually subjected to variation.

Table 23

Level of financial

reimbursement gained in Turnover categories
respect of variations

(WITH QUANTITIES)

A B C D E ALL -
* %
0) () ¥ (18) (18) (49)
Always (%) 0.00 45.45  32.00 28.12 26.87  28.65
@ @ a0 3% 37 (92)
Often (%) 75.00  36.36  40.00 59.38 55.22  53.80
o ) 1 (7) (6) ) (24)
Occasionally (%) 25.00 9.09 28.00 9.38 13.43 14.04
. (0) 1) 0) ) 3) (6)
Never (%) 0.00 9.09 0.00 3.13 4.48 3.51
ALL “4) (11 (25) (64) (67) a71)

* *  pumber of respondents



Table 24

Level of financial

reimbursement Turnover category
gained in respect

of variations

(WITHOUT QUANTITIES) A B C D E ALL
o (0) G) . (6 3) 8) (20)
Always (%) 0.00 27.27 21.43 4.62 12.12 11.36
o 2) 3) (12)  (26) 28 (1)
Often (%) 33.33 27.27 42.86 40.00 42.42 40.34
o 3) 4) ©® GO e (73
Occasionally (%) 50.00 36.36 32.14 46.15 40.91 41.48
- (1) ) ) (6) 3) (16)
Never (%) 16.67 9.09 3.57 9.23 4.55 6.82
ALL (6) (H) (28) (65) (66) (176)

number of respondents

4.3(%) Do quantities, forming part of the contract
documentation, assist in the valuation of
variations?

The benefits afforded by quantities in the context of the valuation
of wvariations is evidenced by Table 25355 which relates the
preference to values of turnover and these results show an average
93% positive response. This particularly high level of response in
favour of quantities is not affected by the level of turnover nor by
the work type classifications except in the case of specialist work
elements where the converse applies.

* The references relate to the references within the questionnaire.



Table 25

Do quantities, forming

part of the contract Turnover categories
documentation,
assist the valuation
of variation A B C D E ALL
- 6 a1 (22)  (63)  (62)  (164)
Yes (%) 100.00 91.67 81.48 96.92 92.54 92.66
* %
(0) 1 (€)) 2 (€)) 13)
No (%) 0.00 8.33 18.52 3.08 7.46 7.34

* *  pumber of respondents

4.4(%) What, in your opinion, are the reasons for the
problem areas normally associated with small
and medium size Dbuilding work contracts
“without quantities”.

Inadequate, methods of communication between the
chent/professmnal advisers and the contractor

Concerning inadequate methods of communication between the
client/professional adviser and the contractor. An average 53% of
the total response registered concern in this respect and showed the
level of inadequacy to be of particular significance in the turnover
category £251,000 to £1,000,000 whereas the concern appears to
be appreciably less significant in the turnover category not
exceeding £50,000 as shown in Table 26. When relating the
measure of concern to specific work types and excluding specialist
work then the level is high over all work classifications. This is
particularly evident with works involving alterations and

extensions and the refurbishment of existing buildings.

* The references relate to the references within the questionnaire.
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Table 26

Turnover categories

Inadequate Methods

Of Communication A B C D E ALL
% %

1) (6) (10) (40) 35) 92)

Yes (%) 20.00 50.00 35.71 61.54 53.85 52.57
* %

4) (6) (18) (25) (30) (83)

No (%) 80.00 50.00 64.29 38.46 46.15 47.43

* *  number of respondents

Inadequacy of the drawings

Table 27356 shows the measure of inadequacy to be generally high
throughout all turnover categories with the exception of the
classification £51,000 to £100,000 in which there is a reversal of
opinion. Similar results are seen to exist when relating the measure

of inadequacy of drawings to a particular work type. This is shown
in Table 41.357

* The references relate to the references within the questionnaire.

356 Ibid, p.147.
357 Ibid, p.159.
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Table 27

Turnover categories

Inadequacy of

Drawings A B C D E ALL
- @A) @A) (20) (50) (55) (131)
Yes (%) 60.00 25.00 71.43 76.92 84.62 74.86
* %
) &) 3 (15) (10) (44)
No (%) 40.00 75.00 28.57 23.08 15.38 25.14
* %

number of respondents

Inadeq\iacx-..9f - the specification

Table 28 shows the measure of inadequacy to be particularly high
throughout all turnover categories and  throughout all work type

classifications, with the exception of specialist works, as shown in
Table 41.358

Table 28

Turnover categories
Inadequacy of

Specification A B C D

E ALL
* %

“) on 2n 59) (55) (150)

Yes (%) 80.00 91.67 75.00 90.77 84.62 85.71
%* %

) O » ® (10) (25)

No (%) 20.00 8.33 25.00 9.23 15.38 14.29

* %

number of respondents

* The references relate to the references within the questionnaire.

358 Ibid, p .159.
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Quantities not forming part o”thecontr.a.C-t docurnentation

Table 29 clearly indicates that there is a need for quantities to form
part of the tender and contract documentation and that the need
increases as turnover increases. The need is highly significant in all
work type classifications, with the exception of specialist works, as
shown in Table 41.359

Table 29
Quantities not forming part Turnover categories
of the Contract
Documentation
A B C D E ALL
* %
) 3) (12) 33) (39) (88)
Yes (%) 20.00 25.00 42.86 50.77 60.00 50.29
* %
) (€)) (16) (32) (26) (87)
No (%) 80.00 75.00 57.14 49.23 40.00 49.71

* *  pumber of respondents

The level of completeness of design

Table 30360 signifies that the level of completeness of design can
create problems for the contractor and that generally the concern

increases in line with the turnover. The single exception to this
generalisation being turnover category £51,000 to £100,000 where
the concern is shown to be less significant. The reason for this

difference of opinion may be due to the low level of response
received in respect of turnover classifications below £100,000.
With the exception of specialist works the concern for the level of

completeness of design is high in all work type categories as shown
in Table 41.361

* The references relate to the references within the questionnaire.

359 Ibid, p.159..
360 Ibid, p.149.
361 Ibid, p.159.
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Table 30

Turnover categories
The Level of
Completeness of

Design A B C D E ALL
* %
) 1) (10) (36) (46) 94)
Yes (%) 20.00 8.33 35.71 55.38 70.77 53.71
* %

“) (11) 18) (29) (19) (81)

No (%) 80.00 91.67 64.29 44.62 29.23 46.29

* *  npumber of respondents

The level of Prime Cost and Provisional Sums

Whilst the opinion of many contractors indicate that the level of
prime cost and provisional sums are not responsible for creating
major problem areas there is a measure of opposing viewpoint
which suggests a degree of concern. There are no areas of notable
difference when related to a turnover classification and similarly

there is nothing to suggest that one work type is more vulnerable
than another.

Table 31

Turnover categories
The Level of Prime

Cost and Provisional

Sums A B C D E ALL
%
1 “) 4) a7 (13) 39)
Yes (%) 20.00 33.33  14.29  26.15  20.00 22.29
*
) ® 24) (48) (52) (136)
No (%) 80.00 66.67 85.71  73.85  80.00 77.71

* *  number of respondents

* The references relate to the references within the questionnaire.



The Ifix&l—of variations

Table 32 shows that variations are responsible for creating
problems for the Contractor during the construction period. The
Table further shows that the concern increases as turnover
increases from 20% in the lowest turnover category to 49% in
respect of turnover levels exceeding £1,000,000. Further analysis
has indicated that the concern is significant in all work types except

works of a specialist nature as shown in Table 41.362

Table 32

Turnover categories

The Level of

Variation A B C D E ALL
%* %
0) (2) () (30) (32) (74)
Yes (%) 20.00 16.67 32.14  46.15  49.23  42.29
¢ @ (10 19  (35) (33)  (101)
No (%) 80.00 83.33 67.86 53.85  50.77 57.71

* *  number of respondents

The wvaluation of wvariations

Table 33363 shows that the financial concerns created by the
valuation of variations fall into two distinct categories. Turnover
categories below £250,000 indicate a comparatively low level of
concern when related to those turnover levels in excess of

£250,000. These two levels of concern however remain unaffected
by changes in work type.

* The references relate to the references within the questionnaire.

3621bid, p.159.
3*3 ibid, p.151.
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Table 33

Turnover categories

The Valuation of

Variations A B C D E ALL
o ) ® (39 (7 8
Yes (%) 20.00 25.00 21.43 60.00 56.92 49.14
. ) ©) (22)  (26) (28  (89)
No (%) 80.00 75.00 78.57 40.00 43.08 50.86
%* %

number of respondents

Xh.s..Jnability tQ rgalislkally programme the works

Table 34 reflects the concern attributed to the need to formulate a
pre-tender programme. This concern increases as turnover
increases in the range of 20% in the lowest turnover category to
40% where turnover levels exceed £1,000,000. All work types are
similarly disposed to the concerns.

Table 34

Turnover categories'
The Inability to

Realistically
Programme the Works A B C D E ALL
% %
1) “4) (11) (25) (26) (67)
Yes (%) 20.00 33.33 39.29  38.46 40.00 38.29
% %
“) (3) an) (40) 39) (108)
No (%) 80.00 66.67 60.71 61.54 60.00 61.71
% %

number of respondents
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Inadequate site feed back and records

Table 35 portrays a general consensus of opinion to indicate that
the problem areas normally associated with small and medium size
building work contracts ‘without quantities’ have little bearing on
the degree of adequacy afforded by site feed back and records.
This attitude exists in all work types and in all turnover
classifications. Whilst a change in attitude is seen to exist between
the lower and the higher levels of turnover the difference is

comparatively small and the overall level of opinion is devoid of
conviction.

Table 35

Turnover categories

Inadequate Site

Feedback and A B C D E ALL
Records

% %

0) 1) 4) (18) (16) 39)

Yes (%) 0.00 8 .33 14.29  27.69  24.62  22.29

. (5) (p (24 @47 (49 (136)
No (%) 100.00 91.67 85.71 72.31 75.38 77.71
% %

number of respondents

* The references relate to the references within the questionnaire.



This reaction which denies the existence of a substantial measure of
correlation between the identified problem areas and the adequacy
of site feed back and records raises three points of issue;

1 that contractors, in general, consider their personalised
systems relating to site feed back and records to be
adequate for the purpose intended,

2 that contractors, in general, consider that site feed back
and records have little bearing on the cause of the
known problem areas,

3 that contractors, in general, consider that site feed back
and records offer the minimum of counteractive or
substantive support which may have the effect of reducing

the known problem areas.

This reasoning suggests that site feed back and records occupy a
supportive function and in this sense are reactive rather than pro-
active. If this assumption is correct then points (2) and (3) above
are eliminated. Whilst acknowledging that point (1) above is a
likely solution it is suggested that the personalised systems may not
be without fault and could possibly be.improved upon.

Out of sequence working

Table 36 reveals a mixed opinion insofar that out of sequence
working is shown to have no relationship with turnover or to work
type classifications. There are however areas of notable
significance.

Turnover levels not exceeding £50,000 indicate that the problems
created by out of sequence working are substantial. When
comparing this attitude with the low level of reaction to variations
as shown in Table 30364 then this suggests that the problems may
be self imposed.



Table 36

Turnover categories
Out of Sequence

Working A B C D E ALL
%* %
3) A3) (6) 27 (25) (64)
Yes (%) 60.00 25.00 21.43 41.54 38.46 36.57
* %
2) ) (22) (38) (40) (111)
No (%) 40.00 75.00 78.57 58.46 61.54 63.43

* *  number of respondents

The remaining turnover classifications in excess of £50,000 are
segregated into two categories which isolate turnover levels above
and below £250,000. Whilst neither category presents dramatically
high levels of concern thereis evidence to show that out of
sequence working is a problem. Furthermore Table 36 reflects a
greater measure of concern for the problem above £250,000
turnover and this degree of concern closely relates to the responses
shown in Table 32,365 in respect of variations. The difference
between the lower and the higher levels of turnover classification
reflects an attitude to be expected, for as the turnover level of the
firm increases then so will the potential to construct the larger
project increase. As a consequence the time allowed for the
construction of the works will be extended and this will offer
greater scope for changes to be made and for disruption to occur.

The setting of wunrealistic completion dates

Table 37 indicates that the setting of unrealistic completion dates
has created problems for approximately 50% of those responding to
the questionnaire. The Table also shows the magnitude of the
problem to be unaffected bythe level of turnover and further

analysis has revealed a similar disposition in respect ofwork type.

3~ Supra, p.150.
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Table 37

Turnover categories
The Setting of Unrealistic
Completion Dates

A B C D E ALL
%* *x
2) (6) (13) (38) 31 90)
Yes (%) 40.00 50.00 46.43 58.46 47.69 51.43
E
3) (6) 15) 27 (34) (85)
No (%) 60.00 50.00 53.57 41.54 52.31 48.57

* *  npumber of respondents

This problem correlates with Tables 5, 6, 15, 16 and 17.366

Reviewing these related commentaries. A high proportion of
contractors are shown in Table 15367 to check the adequacy of the
specified contract period by detailed programming and that this
preference to detailed programming increases from 33% in the
lowest turnover category to 61% in the turnover range exceeding
£1,000,000. The level of completion of design which is a pre-
requisite to detailed programming is shown in Table 5368 as being
low 1in comparison. Furthermore Table 5 also indicates that as
turnover increases the level of completeness of design diminishes.
These two issues are not complimentary as the satisfactory

realisation of the one is totally dependant upon the sufficiency of
the other.

Similarly the time allowed for tender preparation is viewed as
being inadequate by those contractors with turnover levels in
excess of £100,000. These three issues alone serve to link the two
processes of design and construction. Also the three issues serve to
illustrate the measure of parallelism which exists between the
known problem areas and the time resource.

366 Ibid, pp. 122, 123, 133 and 134.
367 Ibid, p. 133.
368 Ibid, p. 122.
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Late payment in respect of interim valuations

Table 38 reflects a generally high incidence of late payments in
respect of interim valuations. This characteristic, which is not
affected by the level of turnover or by differences in work type,
reverts to the professional adviser responsible for valuing the

works in progress and to the client.

Table 38

Turnover categories

Late Payments in
Respect of Interim A B C D E

ALL
Valuations
* %
) (5) 13) (41) (22) (84)
Yes (%) 60.00 41.67  46.43 63.08 33.85  48.00
%* %
2) (7) (15) (24) (43) 1)
No (%) 40.00 58.33 53.57 36.92 66.15 52.00

* *  pumber of respondents

This suggests that late payments in respect of interim valuations
may be the result of,

1) a dilatory attitude on behalf of the professional adviser
responsible to the client for the financial control of the

works,

11) inadequate tender and contract documentation which fails
to provide a reliable basis for the valuation of works in

progress,

ii1) pressures being exerted by the client upon the

professional adviser to satisfy commercial interests.

Any delay in payment by the client for work executed will

invariably affect the cash flow of the main contractor, the domestic
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subcontractors and the material suppliers. As the singular or
cumulative effects of this breach of contract increase in severity so
will the boundaries be extended to include others who, whilst
enjoying a relationship with the main contractor, do not share an

interest in the particular project to which the breach applies.

This delay in payment inhibits the provision of working capital and
is responsible for creating unnecessary financial pressures upon the
contractor. Moreover, it is well known that deficiencies in cash flow

feature prominently in cases of insolvency.

IThL-dmkL of contract

Table 39 displays a pronounced negative attitude towards the
choice of conditions of contract. In general terms the response
infers that either the conditions of contract have no direct
relationship with the known problem areas or alternatively that the
differences between the various conditions of contract and the
effects those differences may have upon the contractor are not
understood.

Table 39

Turnover categories
The Choice of

Conditions of

Contract A B C D E ALL
* %
(0) (0) 1) (6) (14) (21)
Yes (%) 0.00 0.00 3.57 9.23 21.54 12.00
%* %
) (12) 27 (59) (51) (154)
No (%) 100.00 100.00 96.43 90.77 78.46 88.00

* *  number of respondents



Questionnaire reference 4.53®9 which relates the choice of
conditions of contract with the finance level of tender submissions,
received a mixed response. The levels of positive response ranged
from 25% to 62% across the turnover classifications but the results
were fragmented and without pattern. Similarly the responses
showed no relationship with the recommended levels of financial
value contained within the JCT standard forms of contract for use
with minor, intermediate and major works. However it would
appear from Table 40 that the choice of conditions of contract does
have a substantial influence upon the financial level of the tender

submission in turnover categories £51,000 to £100,000 and over

£1,000,000.

Table 40

Does the choice of

conditions of contract Turnover categories
in anway influence the

financial level of the

tender submission A B C D E ALL
%* %

1 (8) (11) (26) (41) (87)

Yes (%) 25.00 61.54 39.29 40.63  61.19  49.43
% %

3) (5) a7 (38) (26) (89)

No . (%) 75.00 38.46  60.71 59.38  38.81 50.57

* *  number of respondents

Clause 4.6 of the questionnaire370 invited comments in respect of
the choice of the conditions of contract. Some responded to this
question and the responses are included in the Appendix.371 The
responses, whilst fragmented, do offer interesting and objective
comment and do emphasise specific areas of concern.

3729 See AppendixA,post, p. i-iii (1-8).
370 See AppendixA,post, p. i-iii (1-8).
371 See AppendixA, post, pp. iv (1-47).
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CHAPTER NINE

SUMMARY TO PART 2

Chapter seven in dealing with ‘risk and uncertainty’ has considered
the definition of the term, has examined the ‘relativity of concerns’
as portrayed by published material and, under the head of ‘factorial
issues’, has related known areas of risk and uncertainty to specific
objectives.

The ‘relativity of concerns’372

When considered in isolation the publications to which reference
has been made are directed towards particular areas of concern
within the procurement system. The references do not take account
of all material published which relate to risk and uncertainty but
the selected material does provide for a meaningful and varied
range of debate and for cross fertilisation of opinion.

The level of overlap which occurs between the various viewpoints
offered by the publications serve to illustrate the large and
diversified extent to which risk and uncertainty applies in relation
to the building contract. Nonetheless a pattern has emerged which
identifies areas of notable significance from which the more
peripheral issues stem. In broad terms these areas concern,

1) the degree of interaction which should prevail between the
two phases of design and construction and the importance
of information and documentation in providing the
necessary linkage for this interaction, (Gray, Trickey, Perry
and Hayes).

11) the 1importance of design prior to construction work
commencing levied against client requirements and

constraints, (Hayes, Newlove).

iii) the conditions of contract and contractual arrangements,
(Trickey, Anderson, Perry, Hayes, Cole and Hutton).

372 See Chapter Seven, pp. 92-104.
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iv) the effects of changes introduced during the construction
stage, which vary the initial design and specification
requirements and may, in certain instances, vary the
extent and emphasis of the works (Newlove, Perry and

Hayes).

v) the securing of realistic financial reimbursement in respect
of wvariations to the contract (Perry, Newlove, Anderson,
Gray, Perry and Hayes).

vi) the need to identify and eliminate as far as possible
avoidable elements of risk and to control and manage the
remaining unavoidable elements (Newlove, Perry and
Hayes).

The authors of the publications have been named to illustrate the
extent to which the consideration of one particular issue touches

upon and concerns other seemingly separate issues.

The areas of concern relate to ‘price-based’ contracts,373 to the
importance attached to information, administrative procedures and
pre-tender decisions374 and to the inter-relationship which exists
between time and variations to the contract.375 All such
considerations point to deficiencies within the procedural
mechanism. Furthermore, many of the concerns which are
identified with the construction stage have their origin at the design
stage and are to do with the sufficiency of information and the
adequacy of documentation. The documentation cannot be
complete unless,

1) the design is substantially complete,

i1) sufficient time is allocated to data preparation,

111) data processing is managed efficiently.

373 Ibid, pp. 91-92.
374 Ibid, pp. 91-96.

375 Ibid, pp. 96-98.
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Any deficiency in these respects will give rise to variation and
difficulty during the construction stage.

The responsibility therefore for improving the procedural
mechanism rests to a great extent upon the professional adviser.

The factorial 1issues376

The purpose served by considering the factorial issues stems from
the need to relate known areas of risk and wuncertainty to the

objectives which are seen to apply to individuals and firms.

Figures B and C377 show the objectives of the professional adviser
and the building contractor to be precisely similar but the areas of

risk and uncertainty to be entirely different.

The objectives of the private client as shown in Figure A378 relate
with the professional adviser and the contractor insofar as the
maximisation of investment is concerned. However the
requirement to build as quickly as possible and at a minimum cost
reacts in conflict. The ‘master and servant®* syndrome determines
the priorities and establishes the modus operandi. This, in turn,
constitutes pressure and, in striving to achieve enhancement of
reputation within the fee provision, the professional adviser is
faced with a dilemma. Either the commission must be forfeited on
the basis that the severity of the constraints will not permit the
observance of good practice or steps must be taken to reduce the
workload and short-cut the recommended procedures. The
contractor is vulnerable in this respect, since the production of
minimal and less than adequate documentation provides the

obvious way for savings in both time and money.

The contractor will almost invariably accept the additional burden
of delegated responsibility and the problems created by the
provision of inadequate documentation in an endeavour to satisfy
other objectives concerned with the need to obtain work and the
need to maintain the establishment.

376 Ibid, pp. 104-114.
377 Ibid, pp. 104 and 114A.

378 Ibid, p. 107A.
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For this reason these additional burdens and increases in risk have
been tolerated in the past and allowed to continue mainly due to
the fact that the main contractor is not the last in the chain
sequence. Domestic subcontractors and to a lesser degree material
suppliers will also be engaged in additional work and will also share
to some extent the burden of imposed risk.

Chapter Eight by empirically testing the issues relating to imposed
risk and uncertainty has revealed a high level of concern generally
towards the often personalised procedures adopted by professional
advisers. With the exception of ‘the level of prime cost and
provisional sums’379 and ‘inadequate site feed back and records’380
all the remaining issues of contention depict a high and
unacceptable degree of concern to the contractor. The issues
causing the most concern directly relate to information and
documentation and, in particular to the quality of the specification.
In this regard the specification must be considered a prime
document since it provides the sole means by which the precise
requirements of one party to the contract can be conveyed to the
other party. With contracts gained by the selective tender process
where design and construction are, by necessity separate entities,
the specification links the two more effectively than the drawings
or any other single document. There are however disadvantages to
be considered in relation to the specification. The time required to
write the specification, the cost of preparation and the need for the
design to be substantially complete before the writing.

Despite the recommendations of Banwell and the CCPI and the
benefits  which would undoubtedly be derived inthe longer term by
the team in both design and construction, there exists a reluctance

on the part of many designers to prepare adequate specifications.

This reluctance may be due to,

1) a lack of awareness and understanding on the part of the
designer to fully realise the requirements of the

contractor;

379 Ibid, p. 149.

380 Ibid, p. 152.
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i1) a reaction on the part of the designer in response to

commercial constraints.

Inadequate information resulting from incomplete specification
detail or the inappropriate use of provisional sums will promote a
sense of uncertainty and, as a consequence, the risk factor will be

increased.

SM M 7381 has introduced measures to counteract the problems
created by the abuse of provisional sums but these relate to the

‘with quantities’ arrangement only.

The ‘without quantities’ arrangement is devoid of a satisfactory
basis for evaluating change introduced during the construction
stage. Such an arrangement greatly increases the level of risk and
uncertainty which can affect either or both parties to the contract
but generally, due tothe procedural mechanisms which govern
valuation and payments, causes the contractor to suffer most.

Late payments are further issues which attract a high rating.382
Whilst the standard forms of contract clearly state the time periods
allocated to the client for honouring payment obligations, payments
are nonetheless often delayed and in many instances the delay is
excessive.383 This is a breach of the conditions of contract. Whilst
the obligation to pay the amount due is vested in the client the
professional adviser also bears a measure of responsibility to
ensure that payment is made within the stipulated period. Even a
short period of delay can have a dramatic effect upon cash flow and
this is a fact which is not always appreciated by the professional
adviser. The extent ofthe investment required to finance a project
features prominently inthe process of tender preparation. Paying
credence to the fact that the prudent contractor will inflate the net
amount required to allow for unforeseen happenings the allowance
must be minimal in order to maintain the required degree of

competiveness. This focuses attention upon his programming needs

381 See ante, pp (ii) and (iii) for abbreviations.
382 See Chapter Eight p 156 and Appendix A Post, pp 18(1-47).

383 See Chapter Four, pp 39-46.
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also upon the preferred need for bills of quantities to be prepared
by the client as part of the tender and contract documentation.384

Quantities provided by the client and prepared in accordance with
SMM6385 were in the most part considered to be unwieldy, time
consuming, costly and totally wunsuitable for the smaller project.
However the recently published SMM7 is less complex than its
predecessor and should prove to be more adaptable, speedier and
less costly in application. These factors may assist in promoting a
change in attitude by the professional adviser.

Recent years have shown a marked inclination towards the ‘without
quantities' arrangement for all but the larger building project and
this with a substantial increase in the ‘defined value’ of small
building works.

Townsend386 in relating to the BPF System387 comments to the
effect that “The world can go round without Bills of Quantities” but
further observes that “Without a QS we need A N Other to carry out
cost control duties”. In predicting the future of the Quantity
Surveyor Townsend sees a need for “fewer Bills for clients, more
simple Bills for all Tendering Contractors and increased Consultancy
for both Client and successful Contractor”.388

This reversal of the traditional need creates other cost implications
but these lie beyond the scope of this study.

384 See Chapter Eight, pp 126-130.

386 See ante, pp (ii) and (iii) for abbreviations.

386 See References, post.

387 See ante pp (ii) and (iii) for abbreviations.

388 Townsend, The Quantity Surveyor's Response, paper relating to the BPF System

(undated), presented to The Chartered Institute of Building.
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CHAPTER TEN

CONCLUSION

General

This study has revealed areas of inadequacy within the traditional
system of procurement. These inadequacies are shown to be
responsible for increasing the level of risk and uncertainty to be
borne by the small building works contractor.

A notable feature of this finding is that previous considerations
have been mainly concerned with the construction of larger
building projects and the extent to which the small works sector has
dilated during recent times has received less than adequate
attention.  The image portrayed by the CCPI, thatsmall building

works are insufficiently significant to warrant particular attention,
is wrong. This study has shown therequirements of both small and
large classifications to be similarin most respects. This study has
further shown the deficiencies peculiar to the small works sector to
be deficiencies in principle and these are amplified by the
presumed lower level of significance. The factors which demarcate
the two classifications are vague in their interpretation and whilst
segregation  provides  benefit tothe client in the shortterm, the
objective set by the short term benefit is unsatisfactory and
detrimental to the building contract as a whole. This raises the
question of whether or not there is a need or a justification to

segregate the two work classifications.

Relating the needs to the deficiencies

The pre-tender requirements of the contractor concern the two
issues of information and time. Both are fundamental to successful
tendering and neither can be considered in isolation. Similarly the
pre and post tender activities cannot be considered in isolation. All
aspects which concern the placing and management of building
contracts are inter-linked and possess varying levels of joint
influence.



Recommendations have been published which offer direction to the
professional adviser in respect of the supply of information and the
time required to process that information but many fail to satisfy
the purpose for which they were designed.

The CPSSST389 contains many of the ingredients necessary for the
provision of non-technical information required by tendering
contractors, and for time allowances to provide for the procedural
mechanism. However the CPSSST is biased in favour of the client
and totally flexible in its directive. As a result the recommendations
are rarely implemented to the full and in the spirit for which they
were intended. The CPSSST is often applied in part and the selected
areas are invariably confined to those areas which benefit the
client. This misuse of the system may either be intentional or
result from the professional adviser being unaware of the
requirements of the CPSSST.

CPI390 offers recommendation and provides codes of convention for
the administration and the processing of technical information.
However, CPI, with the exception of SMM 7.391 is also flexible and
the decision of whether or not to implement the recommendations
relies mainly upon the attitude of the professional adviser. The
additional time and cost implications which appear to confront the
professional adviser in the application of CPI points to a less than
favourable response being achieved particularly in respect of the
small works contract. Notwithstanding this inhibiting characteristic,
the codes of convention are based upon the findings of extensive
research and some aspects of the philosophy have merit.

In acknowledging that both the CPSSST and the CPI possess some
merit and that independently they both go some distance towards
providing a means of dealing with the complexities of placing and
managing building contracts then applicatory problems must relate
to interpretation, to attitude of conviction or to commercial and

economic pressurcs.

389 See ante, pp (ii) and (iii) for abbreviation.
39® Ibid.

391 Ibid.
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The issues of interpretation and attitude of conviction relate with
the low level of understanding which often exists in the design and
construction processes. Also the issues relate with misappropriation
of procedures which evolve from the observance of client
requirements and objectives.

Commercial and economic pressures usually exist where tender
procurement by the lump sum selective process is used. In such
circumstances it is necessary for the professional adviser to fully
understand that the objectives set bythese criteria must be
considered in total context. The criteria must not be allowed to
adversely affect the position of others who are also associated with
the tender. There is a need for the professional adviser to manage
the design process, to identify and control known areas of risk and
to extend this ability to managing the client.

Two issues of notable significance stem from the reasoning
concerned with the level of understanding and the management
expertise demanded of the professional adviser.

1) It is wunreasonable to expect the professional adviser,
always and as a matter of course, to possess a detailed
understanding of the machinery applicable to a
contracting organisation and the methods adopted to fuel
that machinery. There must be an awareness of the
principles entailed but to expect more than an awareness
would be impractical. A contracting organisation does not,
as a general rule, possess a detailed understanding of the
processes and procedures affecting design and does not
suffer, as a consequence, from a lack of knowledge in this
respect. Arguably the converse should also apply.

If this need for a detailed wunderstanding by the
professional adviser was alienated then the requirement
for specific terms of reference would, as a result, be
amplified. Recommendations rely on the discretion of the
user whereas specific terms of reference remove this onus
of responsibility. This points to the main reason why the
CPSSST fails to achieve the desired results whilst



appearing to display a satisfactory method of tendering
procedure.

2) The need to identify and control known areas of risk

demands that the professional adviser be fully

knowledgeable of the processes and the procedures
adopted by main contractors, their subcontractors and
their suppliers. This knowledge is of particular
importance in areas where risk and wuncertainty are

known to be manifested. If this extent of knowledge does
not exist then, however efficiently the design process is
managed, the risks will remain.

The CCPI by reference has acknowledged and emphasised the
difficulties which face the professional adviser in managing the
design process.

These encumbrances are not confined to the design office. They
also relate to the contracting organisation in both the pre and post
tender environments. Furthermore the encumbrances are issues
which have a direct relationship with the management of domestic
affairs. This management demands an ability to work to targets
established by budgets and an ability to operate within time and

money resource constraints.

The building contractorengaged in pre and post tender activities
has no alternative other than to observe the time and money
constraints levied against the project. The building contractor
expects these constraints to prevail to a limited and controlled
extent and in this respect the constraints are viewed upon as being
an inherent part of the system. The professional adviser must also
share 1in this responsibility. To this end the recommended
procedures and disciplines provided by industry and which relate
to the placing and management of contracts must be reviewed and
tightened to promote a more formal approach.

There is a distinct need,

a) for precise information and adequate documentation to be
provided by the client;



b) for realistic time allowances to be allocated to the pre and
post tender stages;

c) to reduce the incidence of variation introduced to contracts
during the construction stage and, in instances where
reduction is not a practical possibility, then a more realistic

method of evaluation must be determined;

d) to effect realistic and prompt financial reimbursement for
work properly executed;

e) to reduce the level of flexibility afforded by the
recommended procedures thereby limiting the extent to
which the professional adviser can be influenced more in
favour of satisfying the commercial inclinations of the
client than in satisfying the interests of the project as a
whole;

f) to educate the professional adviser in matters concerning
the structure, objectives and requirements of a contracting
organisation.

None of these issues can be judged to be autonomous. However
information is common to most issues in both pre and post tender

environments.

Information, in support of drawn material, can be offered in various
styles. A standard format of documentation does not exist within
the small works sector. The styles of presentation range from the
specification format to schedules of work and, to a diminishing
extent, the bills of quantities format. Whilst each format is
designed to provide for the particular needs of an individual
contract this criterion is rarely observed. More often the
commercial interests of the client take precedence. In such
instances the documentation is tailored to suit the interests of the
client without due regard being paid to the requirements of the
project as a whole and those concerned with it.



Some methods used for the conveyance of information also provide
a means for maintaining financial control during the construction of

the works. Other methods do not provide a similar facility.

Research has shown contractors to be undeterred by either the
issue of inadequate information or by the inappropriate use of a
particular style of documentation at the tender stage. The reason
for this is that contractors have become accustomed to accepting the
additional burden of risk created bv deficiencies in this respect in

order to maintain the required turnover of the firm.

Research has shown also that disputes arising during the
construction period,which result from the inability of the
contractor to gain satisfactory reimbursement for work executed,
have become the norm rather than the exception in recent years.
This creates a further major area of risk to be borne by the
contractor.

These additional areas of risk and uncertainty are imposed upon
the contractor bv the indiscriminate actions of others. They could
be avoided. Whilst there is a need for the professional adviser to
be sympathetic towards the commercial interest of the client this
need should not be achieved by actions which are detrimental to
those engaged with the construction of the works. A contractor
should not be placed in a compromising and inequitable position bv
virtue of these impositions nor should the contractor be criticised
for the results of the failures stemming from the imposed risks.

Reviewing the impedient issues

General

The deficiencies inherent within the procedural mechanisms
embrace an amalgam of issues which concern the whole process of
procurement. They involve the design, the letting and the
construction of the works.

If the traditional method of work procurement by the selective
tender process is to be improved upon then prescriptive measures
must be considered in the context of the entirety. The policy of the



building industry however, whilst acknowledging the need for
entirety has failed to extend pieces of commissioned research to
fulfil this need. For this reason the recommendations have proved

to be largely ineffective.

Deficiencies inherent within the CPSSST

Subsequent to the completion of parts I and II of this study the
1977 edition of the CPSSST was re-issued. Whist remaining
basically similar in most respects the new edition dated April 1989
introduced revisions in respect of matters relating tothe standard
conditions of contract and now provides independently for the
particular needs of JCT80,392 IFC84393 and MW80.394 The changes
do not affect the pertinent issues of this study therefore reference

to the 1977 edition has been maintained.

The recommendations within the CPSSST possess some measure of
merit to the extent that if they were administered in the spirit
intended then the level of effectiveness would be enhanced. They
also contain faults in both principle and in application. There is a
need therefore to modify the procedures with the aim of
eliminating or significantly reducing the discretionary influences
thereby  assisting in the maintenance ofthe intentions.

Faultsin principle. There are three areas of concern under this
head.

1. The <Code’395has been prepared to provide for those who

commission building works. The ‘Code* hasnot been

prepared to cater equally for the requirements of those
who commission the building works and those who
undertake to carry them out.

392 see ante, pp (ii) and (iii) for abbreviation.
393 ibid,
394 ibid.
395 'Code', the abbreviation used with
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2. The ‘Code* envisages the use of bills of quantities as a
general rule and does not adequately cater for the without

quantities arrangement.

3. The ‘Code’ is totally flexible in its directives and, as a
result, the measure of satisfaction and effectiveness relies
wholly on the discretion of the professional adviser.

Faults in application. These faults may be considered under two
heads.

1. The “Preliminary Enquiry”.

2. The “Tendering Procedure”.

Faults within the “Preliminary Enquiry”.

Some elements of information required by the “preliminary
Enquiry” and included in Appendix A to the CPSSST (items a - u)396
are of a general nature and can be readily satisfied. Other items of
requirement are specific and many involve calculated assessment
and prediction. These items are of particular importance to the
tendering contractor and include,

item (g) “general description of work”

item (0 “approximate cost range £... to £...

item (i) “nominated sub-contractors for major items”

item (n) “anticipated date for possession”

item (o) “period for completion of the works”

item (p) “approximate date for despatch of all tender
documents”

item (q “tender period..... weeks”

39~ See Appendix E, post, p.xii.
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item (r) “tender to remain open for ... weeks”

item (s) “liquidated damages (if any), anticipated value
£ per ...
item (1) “details of Bond requirement”

item (u) “particular conditions applying to the contract”

The completion of these items by the professional adviser to the
client prior to tenders being invited serves to indicate that,

a) the enquiry is bona fide.
b) the designhas been approved.
c) . the projecthas been well thoughtthrough and planned.

d) the client 1is aware of the likely overall financial
commitment and is prepared to proceed on that basis.

An enquiry which satisfies these criteria indicates a responsible
attitude by the professional adviser towards the letting of building
contracts and this increases the confidence of the tendering
contractors. Tendering for building work is. at best, a serious, time
consuming and costly exercise and this must be recognised by the
professional adviser.

There 1is a need for a ruling to be issued bv industry which
demandsthe full and proper use of this facility as a matter of
course whenever the traditional method of tender procurement is
being engaged.

Faults within the “Tendering Procedure”
The CPSSST infers that the design work has reached a stage of
substantial completion and presumes that sufficient information is

being provided in a suitable format to enable a realistic estimate of
cost to be formulated.
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A tender for the construction of a building contract is a major
commitment397 and it is unjust to expect a contractor to enter into

a commitment to carry out works for a specified sum when.
a) the information provided by the client is incomplete 398

b) the time allowed for processing the information is
insufficient.399

c) the time allowed for planning the works is inadequate 400

This condition 1is further exacerbated during the period of

construction bv.

d) wvariations being introduced as a result ofthe design work
being incomplete prior to tenders being invited40l

e) interim valuations often not reflecting the true extent of
the work executed and the cost of materials on site

f) lengthy periods of time being allowed to elapse between
the date of the site visit and the date when the valuation

certificate is issued 402
g) delaved payments in respect of interim certificates403

h) delay in the preparation and settlement of the final

account.

The client is privileged bv the standard conditions of contract to
vary the works almost at will during the period of construction and
this without surcharge. Conversely the contractor as recipient is
burdened, often excessively so. with the task of substantiating

397 See Figure C, p.ll4A.

398 See, pp. 17-21, 106-114, 117-123.

399 See, pp. 23, 25-29, 123-124.

400 See, pp. 23,29-31, 132-138.

40% See, pp. 47-54, 139-144 and Appendix A, post, p.iv (1-47).
402 §ee pp 40-42, 43-46, 58 and Appendix A, Ibid.

403 See pp.40-42, 156-157, Ibid.



requests for extensions of time and in endeavouring to gain proper

reimbursement for costs incurred bv variations. 404

Liquidated and ascertained damages provide the client with an
immediate remedy in the event of the contract period, and any
agreed extensions to it. being exceeded. A similar remedy 1is not
available to the contractor who has suffered losses as a result of
inadequate or belated payments.

There is a need therefore for a greater measure of parity to exist
between the obligations and restrictions of the two parties to the
contract. There is a distinct need also for the pre-construction
requirements of the contractor to be clearly related in specific
terms and adhered to.

The problem areas therefore which confront the small works

building contractor can be summarised under two heads,

1. problems created by poor quality information at the
tender stage, inadequate time allowances for the
processing of that information and inadequate time
allowances for the planning of resources.

2. the inability to secure realistic and prompt payments
during the construction period for work executed.

Responding to these problem areas
Problems relating to information

Information based upon incomplete design will promote the need

for variations and the liberal use of provisional sums.

Variations will continue to occur but they should be confined to
matters which could not have been reasonably foreseen bv the
designer prior to the works being offered to tender. Conversely
where there is a desire to vary the works and this wvariation could
have been foreseen, then this must be looked upon as a privilege

afforded to the client and not a right. Such a a change in attitude

4®4 See pp. 47-54, 139-144 and particularly figure C, p. 114A.
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would, by virtue of the potential consequences, reduce the level of
variations and would ensure that the workshad been thoroughly
thought through.

None of the methods currently provided for the valuing of
variations are wholly acceptable. Valuation based on tender rates,
whilst better than having no basis at all, does not necessarily
correspond with the intention. Reimbursement on a daywork basis
does not take account of disruption. The submission of a price
estimate prior to the works being carried out is often impractical to

implement.

The maior proportion of variations introduced during the
construction period arise as a result of deficiencies within the
design process and the contractor should not be expected to suffer
as a result of this.

Problems relating to time
There are two main issues of concern under this head,
1) the time allowed for the preparation of tenders,405

2) the time allowed for the opening and consideration of
tenders,406

The time allowed for the preparation of tenders.

The CPSSST recommends a minimum period of four weeks for the
preparation of tenders and, in more precise terms this
recommendation is reiterated in the 1989 edition. This minimum
period is often not observed by the professional adviser and the

time allowance is sometimes limited to a few working days.407

Moreover, the ‘without quantities’ arrangement has gained in
popularity since the publication of the CPSSST in 1977 when at that
time the use of bills of quantities was considered to be the norm

405 See pp. 25-27 and Appendix E, post, p.xii-xvi.
406 See pp. 27-29, Ibid.

407 See Appendix B, Post, pp. v-vi.
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except for works of a minor or jobbing nature. Currently it is not
unusual for projects of a value in excess of £1.50 million to be let on
a without quantities arrangement. This probably accounts for the
reason why clause 4.3 (Time for Tendering) in the 1989 edition of
the CPSSST has been changed to remove the phrase “smaller works
without quantities” and the phrase “plan and specification tenders"
substituted.  This change points to an awareness by the NJCC that
the ‘without quantities’ arrangement extends beyond any
reasonable definition of the word ‘small’.

The main benefits to the client using a ‘without quantities’
arrangement are considered to be savings in time and savings in
fees. However, it is believed that the benefits derived from a
saving in time are not so much to do with the time required to
prepare bills of quantities as they are to do with the saving in time
which results from a more relaxed approach towards design detail.
In this respect the ‘without quantities’ arrangement not only
reduces the design workload prior to the time the contract is
awarded but the arrangement also provides a greater measure of
security to the professional adviser. Conversely, all contractors
engaged in tender preparation are burdened with the additional
time required to produce quantities, the associated costs and the
additional increases in risk which dimension preparation entails.
Contractors prefer the ‘with quantities’ procurement arrangement
and this preference should be observed.408

The use of ‘Shorter Bills of Quantities’409 or quantities prepared in
accordance with the recently published SMM7, which 1is less
complex than its predecessor, could provide for the needs of the
small works sector. However the current trend of the building
industry is to move away from the use of bills of quantities except
for projects of a large and complex nature. If this trend continues
then the burden to be borne by the contractor will intensify. Over
the years contractors have been prepared to accept this additional
burden as a condition precedent to obtaining work and as a means
of fulfilling the need for survival. However the demands have

408 See Appendices C and D, post, pp vii-xi also pp. 18-20, 129-133.
409 Leonard Fletcher & Partners, Mark Dunstone & Partners, Shorter Bills of Quantities,

published by The Builder Group Limited, London, 1986.
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escalated during recent years and have now reached almost
intolerable levels.

At the tender preparation stage the difficulties created for the
contractor bv inadequate information appear less onerous than they
really are and the full impact of the deficiencies are not revealed

until the construction works are being progressed.

The time allowed for the opening and the consideration of
Tenders410

The CPSSST although not specific in respect of time allocations for
the opening of tenders, the consideration of submissions and the
notification of results is nonetheless precise in intent.411 However

this recommendation is rarely observed by the client.

Research and personal experience has shown that tender
submissions are seldom opened on the dav of submission, that the
consideration can take many weeks and that the notification of
results in the manner prescribed by the CPSSST is remote.

The failure to notify results points to a lack of interest, in all but the

successful submission, once tenders have been received.

The unsuccessful tenderers require the information provided bv the
notification of results to facilitate a re-appraisal of their future
requirements in both the short and medium terms and to plan their
resources. This requirement extends also to subcontractors and in

some instances, to material suppliers.

There i1s a need for tenders to be opened immediately following
receipt. There is also a need for defined periods of time to be
allocated to provide for both the consideration of tenders and the
notification of results. Such directives would add to the confidence
and would aid the management processes within the contracting
organisations.

410 See pp. 27-29.

411 See Appendix E, post, p.xiv.
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The time allowed to elapse between the appointment of
the contractor and the commencement of work on site.412

This period provides the contractor with time to plan the works and
to organise the resources4l13

Whilst the 1977 addition of the CPSSST emphasises the importance
of this period it does so without allocating a specific period of time.

However the 1989 edition goes some way towards rectifying this-
deficiency by recommending a maximum period oftime which pays

independant credence to  the interests of the client.

There is also a need for a minimum period of time to be established
to provide for the combined interests of the client and the
contractor.

Issues relating to practice and procedure subsequent to
the letting of the works.414

The prime and essential requirements of the contractor during the

period of construction are,

a) the possession of sufficient information to enable the
works to be adequately resourced and capable of being
progressed in a balanced and structured manner without
delay and disruption.

b) the provision of sufficient time for the satisfactory

completion of the works.

c) the maintenance of an adequate cash flow provided by
regular and prompt payments in respect of work executed

and materials on site.

These requirements are equally applicable to the subcontract
element of the industry.

412 See pp. 29-31.
41~ CPSSST. op. cit, cl. 8, Post Tender Period.
414 See pp. 32-70, 96-104, 139-159.



In considering this aspect it is necessary to distinguish between
those financial implications which arise as a result of naturally
occurring hazards and those additional burdens which are imposed
bv the actions of the client or the professional adviser.415 The
latter concern this study and the issues which require consideration
are,

a) the contract sum,

b) certificates and payments,

c) provision for retention monies,

d) wvariations,

e) extensions of time,

f) damages for non-completion,

g) fixed and fluctuating price levels,

h) the level of prime cost and provisional sums.

Relating to the broader issues under these heads.
The contract sum416

The contract sum, as inserted in the Form of Tender, constitutes an
unqualified ‘lump sum’ bid to “execute and complete the whole of
the works specified within Contract Documents™ 417

This express undertaking suggests that, to a large extent, the limit
of obligation to be placed upon the contractor has been established.
However, in the small works sector, this is rarely the case and often
many areas of vagueness exist which results in variations to the

work specified.

Standard forms of conditions of contract offer immediate remedies
to the client to compensate for financial losses brought about bv
unauthorised extensions of time beyond that specified. Moreover
the client is privileged bv the ‘safetv-net* element of financial
security afforded by the system of credit payment in which the
value of work executed and materials on site is always substantially
in excess of payments received. Conversely the contractor is

obligated to carry out the additional works relating to variations, to

41" See generally pp. 32-70 and particularly figure C, p. 114A.
416 See pp. 35-39.
4 CPSSST. Appendix C, Form of Tender.
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maintain quality control, to mitigate loss to the client and to provide
all necessary information in support of a claim or claims for
extensions of time and financial reimbursement. These additional
burdens would be unnecessary if the design work had been
progressed to a stage of substantial completion prior to tenders
being invited. Furthermore the measure of variation would be
reduced and the additional burden of responsibility placed upon the
contractor would also be reduced.

The information provided at the tender stage and to which the
contract sum relates must genuinely reflect the total quantity and
type of work to be wundertaken. The contract sum must not be
looked upon bv the professional adviser as a budget to be designed
to. Nor should the conditions of contract be interpreted as a means

bv which wvariations can be introduced at will.

Difficulties associated with this area of consideration cannot be
viewed in isolation and any improvement sought will be
conditioned by directives related to other issues concerned with
practice and procedure.

Certificates and payments418

The cash flow facility provided by interim valuations and payments
in respect of work executed and materials on site is affected bv
three criteria.

1) the accuracy of the valuation.

2) the prompt issue of the payment certificate.

3) payment within the period stipulated bv the conditions of
contract.

A valuation which fails to reflect the true value of the works in
progress to a reasonable degree of accuracy is placing unnecessary
financial pressures upon the contractor. In the context of a single
contract the effects may not be serious but when considered in
relation to anumber of contracts then the effect can besubstantial.

This is particularly in evidence in the small works sector where a

418 See pp. 40-47, 155 and Appendix A, post, p.iv (1-47).
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sound basis for valuing works in progress under a ‘without
quantities’ arrangement does not generally exist.

Similarly the belated issue of a payment certificate will create
further pressures upon the contractor’s working capital. Standard
conditions of contract, whilst specifying the limit of time for
payment, do not specify a limit of time for the processing of the
interim valuation from the date when particulars are taken on site
to the date when the certificate is issued. A contractor, in arranging
the finances of the company, requires to know the maximum period
of time allocated to the preparation and the payment of interim
accounts. Delays in these respects add a further dimension to the
drain on the financial resources of the company.

Remedies exist within the standard forms of contract to safeguard
the interests of the contractor in respect of (2) and (3)419 but the
remedies are severe and would be considered only in the last
resort. This points to the need for measures to be introduced which

would,

a) provide a greater degree of control over the process of

valuation and certification than currently exist.

b) provide for the contractor to be adequately reimbursed for
losses sustained as a result of delays in certification or in
payment as an immediate right similar to the wav in
which  liquidated and ascertained damages provides for

the interest of the client.
Variations420

me lacmiv to varv snouia oe applied in tne spirit ror wnicn it was
intended. The facilitv should not be used to provide the
professional adviser with a means of delaying substantial
proportions of the design work wuntil sometime during the
construction period.

419 Supra, p. 182.

420 See pp. 47-54, 87-88, 139-144 and Appendix A, post, p.iv (1-47).
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There 1is evidence to show that in many instances the tender
submission provides the first indication to the client of the likely
cost of the works and, as a consequence, tests the viability of the
project. This is a further area where the procedures are abused and
where the services provided bv the contractor are exploited.421

The contractor should not be penalised for matters which have
failed to receive proper attention prior to tenders being invited.
Moreover, such elements of varied work should not be incorporated
under the contract except with the express agreement of the
contractor. As a general rule a client should not be permitted to
enter into a lump sum agreement unless the design is substantially
complete and adequately documented prior to tenders being
invited. If time and other constraints prohibit such an action then
an alternative arrangement should be sought as a matter of course.

Extensions of time422

There are some ‘Relevant Events*423 quoted in the standard forms
of contract condition which are outside the control of either the
client or the contractor. However there are some over which the
client and the professional adviser should have a measure of
control. These arcas relate to the issue of instructions and to
information requirements. Both feature prominently in claims for
extension of time.

The 1issues which concern extensions of time cannot be viewed in
isolation.  They are directly related to the quality of information
and to those problems which concern variations. This suggests that
any action taken to improve the quality of information and to
reduce the incidence of variations would have corresponding effects
on the need for extensions of time.

42* See pp. 131-132 and particularly, Table 14, p. 132.
422 See pp 54-57.

4231Ibid, cl. 25.4.6, Ibid.
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Fixed Price Arrangements424

The fixed price arrangement is onerous enough upon the contractor
when all information regarding time is made available at the pre-
tender stage. Also when it can be assumed that the total measure
of responsibility for the fixed price arrangement is to be shared by
all concerned with the building project. These criteria rarely apply

for two reasons,

1) the date of possession of the site is often not stated within
the tender documents and, as a result, the period of time
to which the fixed price arrangement applies is unknown.

2) material suppliers will not, as a general rule, observe and
abide bv the terms of a fixed price arrangement.

This raises the question of the fairness of such an arrangement
particularly during times of variable levels of inflation and high
interest charges, both of which currently exist. Areas of
improvement could be introduced to the system by defining the
date from which the firm price arrangement should commence and
by establishing a maximum limit for the firm price arrangement.

The likely benefits to be realised are these,

a) the contractor would know the Ilimit of obligation 1in
respect of time and would experience a greater level of
confidence in predicting the changes which are likely to

occur within the national economy in the shorter term.

b) a precise time stipulation would promote a more expedient
level of processing between submission date and the date
when the contract is awarded.

Prime Cost and Provisional Sums425

Fromthe viewpoint of the contractor there are three main areas of

concern in respect of prime cost and provisional sums;

424 See pp. 57-63.

425 See pp. 68-70, 91, 149.
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1) the often substantial aggregate level of prime cost and

provisional sums in relation to the total contract sum,

2) the inability to prepare an adequate programme for the
works when a large proportion of the design material is
either incomplete or wunavailable,

3) the indiscriminate usage of prime cost and provisional
sums as a means of reducing the time required for the

design process.

Whilst the need for prime cost and provisional sums is
acknowledged the fact remains that the contractor requires to know
the total extent of the works which are to be carried out during the
period of time specified in the form of tender.

In this respect the recommendations offered by the CCPI and which
are contained within SM M 7426 should apply equally to the ‘with
quantities’ and the ‘without quantities’ arrangements. In this
regard the tender documents should distinguish between ‘defined’
and 'undefined’ elements of work.427

Summarising the Pre-Tender Needs

The needs in relation to the CPSSST 1977 as amended and re-issued
April 1989.

1. The information required by the “Preliminary Enquiry”
should be completed in every respect prior to a

preliminary invitation to tender being instigated.

2. The time period between the preliminary enquiry and the
despatch of the tender documents should be Ilimited to
four weeks.428

42" See ante pp (ii) and (iii) for abbreviation.
422 SMM 7. General rules, p.4, rules 120.2-10.6 and Preliminaries General conditions,
p-22, cl. A54.
428 See pp. 23-25, 173-174, 180.
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The use of CPSSST should be restricted to projects for
which the detailed design work is substantially complete
at the date when the tender documents are despatched.429

A minimum time allowance should be stipulated for the
preparation of the estimate in both the ‘with quantities*
and the ‘without quantities®* arrangements.430

Tenders should be opened on the date of submission.431

A maximum period should be stipulated for the
consideration of tender submissions and the notification of
results.432

The results of the tender submissions should be notified in
the manner prescribed within the CPSSST.

Summarising the post-tender needs

The needs as they concern the construction of the works and, in

particular, the functions of production and financial management.

429
430
431

Planning: A minimum time to allow for planning and
resourcing should be stipulated between the appointment

of a contractor and the commencement of work on site.433

Certification: Specified maximum periods of time should
be allocated for the taking of details on site, for the
compilation of the valuation and for the issue of the
certificate.434

Financial reimbursement: The conditions of contract need
to indemnify the contractor against the effects of late
payment by the <client and this pre-determined
indemnification provision should operate in a similar

See pp. 71-76, 86, 105, 160-162, 174-176.

See pp. 23, 25-27, 136-137, 169-170, 177-179.
See pp. 23, 27-29.

432 Ibid.

23, 27-29, 179-180.

433See pp. 23, 29-31, 169-170.
434 See pp. 39-46, 88, 156-157, 164, 175, 181, 182-183.
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manner to the Liquidated and Ascertained Damages

facility.

4. Variations: 435 There is a need to introduce deterents into
the conditions of contract which would limit the scope to
vary and provide for a more appropriate level of financial
reimbursement.

5. Extensions of time:436 This area of contention relates with
information and variations and measures introduced
aimed at improving communication will, as a consequence,

reduce the level of claim for extensions of time.

6. Fixed price levels.437 There is a needfor the commencing
date for the fixed price arrangement to be changed from
the date of possession of the site to the 'Date of Tender'
There is a further need for an agreed limit of time to be
set against the firm price arrangement.

7. Prime cost and provisional sums:438 These concerns also
relate to information, variations and extensions of time
and emphasise, the need  to distinguish between ‘defined’

and ‘undefined’ elements of work.

Analysis of the fourteen points at issue indicate that, excluding
matters relating to ‘promptness of payment’ and the ‘fixed price
arrangement’ all remaining areas of deficiency relate to behaviour.

The deficiencies will not be rectified, solely by the introduction of
measures requiring voluntary contribution. A more formal
approach mechanism is needed which will control and gear those
measures to satisfactory levels of atonement.

Towards a more effective strategem

435 See pp. 47-54, 87-90, 96-97, 98-99, 139-145, 150, 160, 174-176, 181-182.
436  Seepp.47-57, 72-74, 87-91, 99, 182.
437 See pp. 57-68, 87, 89-90, 185.
438 See pp. 68-70, 88, 90, 149, 163-165, 185-186
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The findings of thisthesis calls for further investigation into the
bilateral requirements of data preparation and transmission. This
is fundamental to the management of small building works on two

accounts.

1. the likely impedient effects which deficiencies may impart
upon the effective use of the procedural mechanisms,

2. the assessment of determents within the traditional
procurement system which may inhibit the achievement of
parity of responsibility between the client and the

contractor.
Areas for further investigation

The following areas of further investigation are believed to be vital
prerequisites to the consideration of data preparation and data
transmission. 'To achieve maximum benefits, each area must be
considered laterally and corporately in terms of quality
effectiveness and interms of time and money resourcefulness to

take account of,

1. the current and likely forseeable future needs of society
within an environment of changing circumstances and

coevally similar objectives,

2. the policy changes in design and construction resulting

from a monopolising strategy which favours specialisation,
3. other ways by which cost prediction may be administered,

4. the probable deficiencies within the building industry due
to inadequacies in education,

5. the potentials offered by data base systems.
The results eminating from these areas of further research will

generate a positive means of approach towards improving the

quality of communion.
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APPENDIX A

THE QUESTIONNAIRE



THE QUESTIONNAIRE
The Design

The questionnaire adopts a conceptual approach. It is based upon
those issues identified by The Banwell Report as being known
areas of concern associated with the placing and management of
building contracts on a lump sum basis. These issues largely
relate with time, resource requirements and constraints.
However, The Banwell Report assumes a universal application for
its recommendations insofar that it fails to take account of
differences in requirement between the size of the building firm,
the value of the contract or the nature of the work to be
undertaken.

The Objective

The aim of this questionnaire is to test the level of importance
attributed to these known areas of concern.

The Methodology

The circulation of the questionnaire is based on the index
classification of the Membership Lists issued by the Building
Employers Confederation.

Regional distribution

Nottingham Association 67
Yorkshire Region . 358
Leicestershire Association 197
North West Region 187
Total membership circulated 809

Geographic coverage
Nottingham Association

Nottingham, Lincolnshire, Mansfield, Worksop and Retford.



Yorkshire Region

Barnsley and District, Bradford, Bridlington and District,
Calderdale, Craven, Doncaster and District, Goole, Selby and
District, Harrogate and District, Heavy Woollen and District,
Huddersfield, Hull and District, Keithley, Bingley and District,
Leeds, Rotherham and District, Scarborough, Scunthorpe and South
Humberside District, Sheffield, Wakefield and District, Whitby and
District, York.

Leicestershire Association

Leicester and District.

North-west Region

Solway, Kendal and Lakeland, Lancaster, Morecambe and
Heysham, Chorley and Leyland, Fylde Coast, Southport and
Ormskirk, Wigan, Chester, Clwyd, Colwyn Bay, Gwynedd,
Montgomeryshire, Accrington, Blackburn, Burnley, Clitheroe,
Preston, Rossendale, Bolton, Bury, Leigh, St Helens, Oldham,
Rochdale and District, Manchester and Salford, Crewe and
Northwhich, Macclesfield, Alderley Edge and Wilmslow, Stockport,
Warrington.

Level of Reponse

Total Number of documents returned 247 (30.53%)
Total Number of documents returned

containing a positive response 182 (22.50%)

Classification of Response

The classification of responses in terms of gross average turnover
expressed in £,000

Respondents
Less than 50 6
51-100 13
101-250 28
251-1000 62

over 1000 73



This level of response indicates that as turnover increases so does
the concern for risk and uncertainty increase.

The raw results of the responses have been subjected to the mini-
tab system of data analysis and manipulation. This has provided
for a clarity of definition beyond that offered by previous areas of
research. This provision measures the degree of interaction which
exists between the individual areas of concern. Also it indicates
how these concerns are affected by differences in attitude
characteristic of construction firms engaged with work within this
sector.



Trent Polytechnic Nottingham

School of Environmental Studies Director Professor J O'Neill BS¢(Eng) CEng

Department of Surveying

Burton Street Nottingham NGI 4BU
Head JAJohn Moohan BAMA

telephone (0602)418248 Telex377534

GS/SI.

25th February 1988

2507

Dear Sir,

Problems are known to exist within SMALL AND MEDIUM SIZED
BUILDING WORKS and these problems have the effect of
substantially increasing the RISK FACTOR and FINANCIAL BURDEN to

be borne by contractors operating within the competitive tender
market.

Concern for these problems has been muted by contracting
organisations over a long period of time but without conviction.
Consequently the cause has not been fully investigated and
identified. Experience shows these problems to be increasing in

magnitude and to have reached almost intolerable proportions in
certain instances.

The writer has been commissioned by the Chartered Institute of
Building, to investigate these problem areas with the initial aim
of identifying the reasons for the high risk factor and the
unacceptable levelof financial commitment placed upon the
contracting organisation.

To satisfactorily achieve this objective requires the full
co-operation of contractorsoperating within these category
ranges and your support in responding to *the questionnaire is an
extremely necessary and vital ingredient to the research.

Time is a very valuable commodity. For this reason the pilot
questionnaire enclosed has been limited in extent and designed to
obtain responses in respect of fundamental issues only;

(1) to test the magnitude of the problems,

(ii) to gain opinion as to the adequacy of procurement
systems and processes in common use.

i continued



The analysis of the survey will be made available for publication
and a free copy issued to all subscribers to the questionnaire.

An early response would be appreciated.
Thanking you for your cooperation.

Yours sincerely,

G Senior FRICS MCIOB AClArb



QUESTIONNAIRE

Direction of questionnaire:-

towards contracting organisations engaged in small and

medium size building works obtained by the competitive
tender process.

Objective of gquestionnairet-

to obtain information and opinion as a Dbasis for
analysis to determine the magnitude of the problems of
EXCESSIVE RISK and FINANCIAL COMMITMENT placed wupon
contracting organisations.

Confidentiality:
All specific information in respect of Company Details
(section 2.0) gained from this questionnaire will be
treated as strictly confidential and will not be
divulged in any form. Should any respondent wish to

remain anonymous then please leave clause 2.1 blank.

COMPANY DETAILS

Please state:

Company name and
address

Gross average turnover of Company:

000*s 0001s
less than - 50
between 50 and 100

100 and 250
250 and 1000

over 1000

iii (1)



Identify the type of contract work normally undertaken.

Industrial Commercial Domestic Others

New buildings F 1 i

Alterations and
extensions

Repairs and
maintenance

Refurbishment

Specialist work 1 !

(state trade or
specialisation).

Identify the extent to which your company engages the

services of external agencies for estimate preparation
and/or quantity surveying.
pre-tender post contract
preparation interim valuations and
of bills of final accounts

quantities estimating

totally
some

not at
all



3.

3.

0

1

TENDERING PROCEDURES

How do you generally rate the adequacy of
documentation supplied by the client?

private public
sector sector
work work

adequate
less than adequate

totally inadequate

tender

To what extent does the adequacy of tender documentation

affect the accuracy of the tender?
very little

substantially

Do inadequacies within tender documentation have any
on the financial reimbursement to the contractor?

Yes i No

How often is design work complete at tender stage?

always
often
occasionally

never

bearing

Is the time allowed for tender preparation generally

sufficient?

j Yes ! jNo |



Does the time allowed for tender preparation comply with the
recommendations laid down by the Code of Procedure for
Single Stage Selective Tendering 1977 published for the
National Joint Consultative Committee?

always

often

occasionally

never

not known

Is tender documentation incorporating quantities preferred

to drawings/drawings and specification only types of
enquiry?

Yes ; No,
To what extent does tender documentation 'without
quantities' affect the overall risk factor borne by the
contractor?

not at all

very 1little

substantially
To what extent does tender documentation 'without
quantities', affect the financial burden upon the

contractor?

not at all
very 1little

substantially

iii (4)



3.10 If quantities prepared by the client formed part of all
tender documentation would this result in:-

a) lower overhead recovery charges

HYes ; 1 No!

b) lower tender sums

Yesj ,No|

3.11 Have there been instances, in your opinion, where the tender
enquiry has also provided the client with an initial budget
costing which has resulted in substantial variations
involving additional pricing exercises prior to an
acceptable tender sum being achieved?

never
occassionally
often

3.12 How do you check the adequacy of contract periods specified
by the client.

by detailed programming

by value of turnover
relative to unit of time

not normally checked

4.0 POST CONTRACT FINANCIAL CONTROL

4.1 To what extent do variations influence

contracts generally?

very little

substantially



.2

Is full financial reimbursement gained in respect of
variations?

Contracts Contracts
'with quantitiesl 'without quantities'
always
often
occasionally
never
Do gquantities, forming part of the contract documentation,

assist in the valuation of variations?

i Yesj No;

VJhat, in your opinion, are the reasons for the problem areas
normally associated with small and medium size building work
contracts "without quantities".

inadequate methods of communication
between the client/professional
advisers and the contractor

inadequacy of drawings i

inadequacy of the specification

quantities not forming part of the
contract documentation

the level of completeness
of design

the level of Prime Cost and
Provisional Sums

iii (6)



the level of wvariations

the valuation of variations

the inability to realistically
programme the works

inadequate site feed back and
records

out of sequence working

the setting of unrealistic
completion dates

late payments in respect of interim
valuations

the choice of conditions of contract

Any other reasons (please state)

iii (7)



4.5 Does the choice of conditions of contract in any way
influence the financial level of the tender submission?

'Yes I |No%

(exclude considerations to 'fixed' or

'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then

state reasons why this
is so.

If your company is not prepared to respond to this questionnaire
pPlease leave blank and return in envelope provided.

Thank you.



RESPONSES TO QUESTION
REFERENCE 4.6



4.5 Does the choice of conditions of contract in any way
influence the financial 1level of the tender submission?

Yes i /1 No

(exclude considerations to 'fixedl or

'fluctuating' price
allowances) .

4.6 If the answers to 4.5 1is 'Yes' then

state reasons why this
is so.

/"Ktoo #/ L&IfL Sfc

IriSJO0iCO

If your company is not prepared to respond to this Qquestionnaire
pPlease leave blank and return in envelope ©provided.

Thank you.



4.5 Does the choice of <conditions of contract in any way
influence the financial level of the tender submission?

Yes. j | No!
Vi1 !

(exclude considerations to 'fixed’ or

'fluctuating' price
allowances) .

4.6 If the answers to 4.5 1is 'Yes' then

state reasons whv this
is so.

Cu—A

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank you.



4.5 Does the choice of conditions of contract in any way
influence the financial 1level of the tender submission?

Yes No j

(exclude considerations to 'fixed' or

'fluctuating' price
allowances) .

4.6 if the answers to 4.5 1is 'Yes' then

state reasons whv this
is so.

# v C&Jtucivt, /it&ollr

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope ©provided.

Thank vou.



4.5 Does the choice of conditions of contract in anv wav
influence the financial 1level of the tender submission? *

(exclude considerations to

'fixedl or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then state reasons whv this
is so.
cokeon LIt W oa L A (uni'

ces M VI.1.....

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope ©provided.

Thank you.



4.5 Does the choice of conditions of contract in any way
influence the financial 1level of the tender submission?

(exclude considerations to 'fixed'

or 'fluctuating* price
allowances) .

4.6 If the answers to 4.5 is

'Yes' then state reasons why this
is so.

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope ©provided.

Thank you.



10th larch
/cur He*: 3S/SL

Gur "9%; LrtCBT

--QPr 'tscnric
Burton Street
dotting: *,am

Deer Sir

wle ere in e-prgipr Qf vour letter rated ZSth “eoruarv together
with questionnaire wnicn nowever we oo not teei we can complete
cue to the -act that as a small ccioanv we co very iittle
ccMc-acting as most or our wec-i nas so *ar oeen seif-runcea or
cor.e private customers witn no other ruilaers invaivec.

Le oo, -icwever, *ss: this questionnaire to re or value anc the
unaerisving arcoism to ce seit ar-fiictsc witn cuilders
unoer-cutting one another tc ret won;, agreeing to concitions
thev tren tina nara to accept in orcer to Leap turnover levels
on ar, even Keei, tms in turn lowers tne wnoie stancaro of the
industry for the customer is not re riame it camoames are
preoarec to acceot between 5 anc i0/1 profit.

In our ooiman there are those individuals who are prepared not
to acceot the lowest price in order to have

a better standard ot wars, so what the industrv really neeos tc
do is to educate the customer to paying a more realistic price
tor won: to be done and the companies in turr putting mere monies
into training sno recruitment anc therefore holding an to its
labour -force.

Yours sincereiv

L WCoverbale

County Builders Ltd iv(6)
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4.5 Does the choice o0fJ conditions of contract in any way
influence the financial level of the tender submission?

[Yes TTTTnwol i
L 1~ » 7 :

(exclude considerations to ’'fixed’

or ’'fluctuating’ price
allowances) .

4.6 If the answers to 4.5 is 'Yes’ then

state reasons why this
is so.

I'ﬂM vCQ to pJLTUJCXJV]

el AN ALvRILXXMILA - A4 7c—eltTt .

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank you.

¥



4.5 Does the choice of conditions of contract in any wav
influence the financial 1level of the tender submission?

(exclude considerations to ’'fixed’ or

'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then
is so.

/r&yi$.. M .THP.. .."VI.Sh .0

Tp. .. . (mPfP'TPCP... Ifi  A'A .
/?20<~tCxr

state reasons whv this

If your company is not prepared to respond to this questionnaire
pPlease leave blank and return in envelope provided.

Thank vou.



4.5 Does the choice of conditions of contract in

any way
influence the financial 1level of the tender submission?

|Yes/ | jNo i .

i Leenen. T

(exclude considerations to

'fixed' or
allowances) .

'fluctuating' price

4.6 If the answers to 4.5 is 'Yes' then state reasons why this

If your company is not prepared to respond to this questionnaire
please leave biank and return in envelope provided.

3
Thank you.



4.5 Does the choice of conditions of contract in any

way
influence the financial 1level of the tender submission?

jYes

1

(exclude considerations to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5

is 'Yes' then
is so.

state reasons why this
A
V\WMh . .A.5T. AAbAK . . CAN-UYEE L *('7NG4CVA QA

1) A.»-vn.3.N4 :

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank you.



4.5 Does the choice of conditions of contract in any way

influence the financial level of the tender submission?
Yes

(exclude consideratidns to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is

'Yes' then state reasons why this
is so.

JQ

W/ AN

g a . sZsiSf csitre'SZSW S szt

If your company is not prepared to respond to this questionnaire
pPlease leave blank and return in envelope provided.

Thank you.



4.5 Does the choice of conditions of contract in anv way
influence the financial level of the tender submission?

Yes )(Noi
Ily 5 1
(exclude considerations to 'fixed' or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 1is 'Yes' then state reasons why this
is so.

Arthrp .41 LTIy ..
*1)  /A§r-"“rriou fdr*c”xj-r/h"z .

If your company is not prepared to respond to this questionnaire

please leave blank and return in envelope provided.

Thank you.

iv (12)



4.5 Does the choice of conditions of contract in any way
influence the financial level of the tender submission?

t . N I
| YesJ j Noi

(exclude considerations to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is

'Yes' then state reasons why this
is so.

"2°VI

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank you.



4.5 Does the choice of conditions of contract in any way
influence the financial level of the tender submission?

jYes Jj jNo i

(exclude considerations to 'fixed' or

'fluctuating' price
allowances) .

4.6 If the answers to 4.5 1is 'Yes' then state reasons w'nv this

is so.
LeyeY-.. .N-eTre‘yrrio M
KTT AP L .. VW3 pdo v V) Cr C\£T2-'T\ Fa c*gyxg IT

<VTH

If your company is not prepared to respond to this questionnaire
pPlease leave blank and return in envelope provided.

Thank you.

iv (14)



4.5 Does the choice of conditions of contract in any way
influence the financial level of the tender submission?

Ys 1 J INg |

(exclude considerations to 'fixed*

or 'fluctuating* price
allowances) .

4.6 If the answers to 4.5 is 'Yes'

then state reasons why this
is so.

...PWS. S3 .t.he.i-c-eage .fj.nar\ci’; .cjge. Jg square

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank you.

iv(15)



the level of variations

the valuation or variations

the inability to realistically
programme the works

inadequate site feed back and
records

out of sequence working

the setting of unrealistic
completion dates

late payments in respect of interim
valuations

the choice of conditions of contract

Any other reasons (please state)

The unfair garden of #icosts .to be .borpg.by. .th°

builder, with unsuccessful tenders. These costs based
on the size of the job and the accuracy of the

tender ought to be borne by the architect when he

selects the tender list.

iv (16)



4.5 Does the choice of conditions of contract in any way
influence the financial 1level of the tender submission?

Yes y ; No;

(exclude considerations to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes'

L . then state reasons why this
1s sO.

.Sb.e... paV, . ..0.. . pa dwmt
i charlu, Al [fed.. pinel.. mpen .. (rpicf0.. Loy,
JVfP. ... /£... "cjL.toc-rtc. .. p. * 77| ..CQtDi-UPA .r. S.cduny #,")0 Cj

fo Datrro jtl" 'trecu 5 d}#faja/‘ﬂ].b%ﬁb . lb /\@dm
e 1o I

) ] cxm hratifjr tw e [/ Acrn A
Cti n/i  profit mary/as f

company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

/nonces
If your

Thank you.



4.5 Does the choice of conditions of contract in any wav
influence the financial 1level of the tender submission?

'Yes / 1Noi

(exclude considerations to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then state reasons why this
is so.

i .. KfVi

K° b«..
SAW(UA A NA- A fr. T:y

CA

.y W Jvje

If your company is not prepared tc respond to this questionnaire
Please leave blank and return in envelope provided.

Thank youe



4.5 Does the choice of conditions of contract in any way
influence the financial 1level of the tender submission?

IYes/ i No:
0

(exclude considerations to 'fixed* or

'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then state reasons why this

is so.

/. UK, fY't /U— ( I
XsenP<>-gfesv? £t W > k™ A ,
"4

If your

company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank you.

iv(19)



the level of variations

the valuation of variations

the inability to realistically
programme the works

inadequate site feed back and
records

out of sequence working

the setting of unrealistic
completion dates

late payments in respect of interim
valuations

the choice of conditions of contract

Any other reasons (please state)

'A°r. V>yw'trvv SVA. . Altfxp.

Ari. AXVAN TLA N Xss(fe?) VO
\ 9 P\l .tky .~ SWane”.nro to
YOS vA A S WNvxA-CArU \ W TChudlr %> J1

NoiMVEX« JISINGN ICW < PXtJ .

aA

vXcvr

t\ TUS"sJ



4.5 Does the choice of conditions of contract in any

way
influence the financial level of the tender submission?
(exclude considerations to 'fixed' or 'fluctuating' price
allowances) .
4.6 If the answers to 4.5 is 'Yes' then state reasons why this

is so.

I'"AKAL/SMN =

Sri B> Yro ro- =X 7 /W C A .c>S oGz

i>r A

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank you.



4.5 Does the choice of conditions of contract in any way

influence the financial level of the tender submission?
Yes

(exclude considerations to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is

'Yes' then state reasons why thi
is so.

f a J Vv for TV .frVeritJ.

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank you.

iv(22)



4.5 Does the choice of conditions of

contract in any way
influence the financial level of the tender submission?
(exclude considerations to 'fixed' or 'fluctuating' price
allowances) .

If the answers to 4.5
is so.

/T (O* JSW2'K

ZTT- 0.-V

is 'Yes' then state reasons why this

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank you.



4.5 Does the <choice of conditions of contract in anv way
influence the financial 1level of the tender submission?

[Yes s/' ho

(exclude considerations to 'fixed' cr

'fluctuating' price
allowances)

4.6 If the answers to 4.5 is 'Yes' then

state reasons why this
is so.

L f i K. 7?7 .?7¢f. 6 wr
LCYCLi or 'P«fu»nl

XWV<a S / JKinAfetS  “ft-
Stc M4lo I

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank vou.



4.5 Does the choice of conditions of <contract in any way
influence the financial 1level of the tender submission?

(exclude considerations to ’'fixed’

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is
is so.

MT&e/sr 7 Pi¥

'Yes' then state reasons why this

If your company is not prepared to respond to this questionnaire

please leave blank and return in envelope provided.

Thank you.

7

> J P -£<0S
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4.5 Does the <choice of conditions of contract in anv way
influence the financial level of the tender submission?

iy¥Yss jy No 1

(exclude considerations to 'fixed*

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then state reasons why this

is so.
t ~fifSr
OaPpy /Uff Af
IF CiNek Awi L£/<=*. .
fZtPfL IP iAPt-/tyuuj V or
C&nsiPGP&nvS-
If your

company is not prepared to respond to this questionnaire
pPlease leave blank and return in envelope provided.

Thank you.
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4.5 Does the choice of conditions of contract in any way
influence the financial 1level- of the tender submission?

Yes / ! No

(exclude considerations to

'fixed' or 'fluctuating¥*
allowances) .

price

4.6 If the answers to 4.5

is 'Yes' then
is so.

state reasons why this

A WK 4°.

If your company 1is not prepared to respond to this questionnaire
please leave blank and return in envelope ©provided.

Thank you.



4.5 Does the choice of conditions of contract in any way
influence the financial 1level of the tender submission?

Yes y | Noi

(exclude considerations to 'fixed' or

'fluctuating* price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then

state reasons why this
is so.

). 10 .. OW

A A A /9do"6V

TfuAp** m b _tAc6AT _ nf&LEfot: /mUU&xt  ayvWtt/iiY]

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope ©provided.

Thank you.



4.5 Does the choice of conditions of contract in any way
influence the financial level of the tender submission?

Yes | ~/ | Noi

(exclude considerations to 'fixed' or

'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then state reasons why this

is so.
J)- ft t°...Qrtmp:..
. Gv\/2120v 1 oOf CQOTrtJKT  AKC-
Td ttidriK r O ft

irjaUSfct CXVYWSKSZZ)

If your company is not prepared to respond to this questionnaire
pPlease leave blank and return in envelope provided.

Thank you.



Directors:

H. W. JACKSON {Mjompg()ll &Cksl\on Ilgt one:

STD 052+ ;
A ;Aifsﬁzc’);m'o‘ﬂ' Central (Contractors, Ecclesiastical Eftoobtooikers LANCASTER 65308 ]

joiners, iSuilbers anb (Hnbertakers

Registered Office :
ST. ANNE’S PLACE
MOOR LANE, LANCASTER
LAI IQA

Contracts Nett, due on completion

Our Reference -=th Mirer.. : -8

3. Senior Esq. EPICS. >C103. AC!Arc.
Department of Surveying.

Sencoi of Environmental Studies.
Trent Pclytecnnic.

Burton Street.

Mott:nonam KG1 43U.

Dear Mr. oenicr.

I am pieasea to return your questionnaire ana trust it neips with your survey.

- odinion tr.e oicaest orcoiem tr.at the famiivd ousir.ess r.as is in cctai’inc
oavment “Of Woru cone W.tnin a reasonac:e time, krkers are caia week v, SUDD: I
mor.tr.iv. out except for a few very vaiuec c! ler.ts. most or cur customers ta*.e tr.ree
montr.s crecit or. srr.aicontracts ana daywork accounts. Architects ana Quantity
Surveyors 'sitl on applications for payments on account, ana when the customers
eventual iy receive Certificates they consider tr.at it is easier to taxe mors time
than aiiowea for in the Contract than increase sorrowing from their Bankers. Cur
legal remedies take too long to oe effective - even going off site in accordance with

Contract Conditions caiis for an excr.anae of corresponoer.ece with ail parties wniist
work (and expenaiture) continues.

We ac work for a few 'gems'l who give ciear and concise instructions, ceai
pleasant'.y with us ana cur workforce, ana pay promptly on receipt of our account.

These ccoa peopie get priority and make continuing to traae worth while.

Hoping that your survey wii! heip to influence more people to unaerstanc that
now tr.ev treat Buiicers can oring down the cost of Construction work.

Tours sincereiv.

v (30) [ ] | |



the level of variations

the valuation of variations

the inability to realistically
programme the works

inadequate site feed back and
records

out of sequence working

the setting of unrealistic
completion dates

late payments in respect of interim
valuations

the choice of conditions of contract



4.5 Does the choice of conditions of contract in anv way
influence the financial level of the tender submission?

(exclude considerations to 'fixed* or 'fluctuating' price
allowances) .

If the answers to 4.5 is 'Yes' then state reasons why this

If your company is not prepared to respond to this questionnaire
pPlease leave blank and return in envelope ©provided.

Thank you.



4.5 Does the choice of <conditions of contract in any way
influence the nnancial level of the tender submission?

(exclude considerations to 'fixed' or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 1is 'Yes' then state reasons why this
is so.

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope ©orovided.

Thank you.



4.5 Does the choice of conditions of contract in any

influence the financial 1level of the tender submission?

Yes

i Noi

i

(exclude considerations to

'fixed' or
allowances) .

"fluctuating’ price

If the answers to *4.5

is 'Yes’ then state
is so.

reasons why this

*—Eu your company is not prepared to respond to this questionnaire

ease leave blank and return in envelope provided.

Thank you.



.5 Does the choice of conditions of contract in anv wav
influence the financial level of the tender submission"5

!'Yes A | Noi

(exclude considerations to 'fixed' or

'fluctuating' price
allowances) .

6 lt so0 anSWerS t0 4*5 is 'Yes'.then state reasons why thi:

7,

5 your company is not prepared to respond to this questionnaire
lease leave blank and return in envelope ©provided.

hank vou.



4.5 Does the choice of conditions of contract in any way
influence the financial level of the, tender submission?

Yes No"

(exclude considerations to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5

is 'Yes' then state reasons why this
is so.
R SR 9v- ... .. VI3.
L I9t?r. i~ Vv-~h-?27r.. VxK'Si-mit vevi-lyrj.. .ip: Wr?-S

A

If your company is not prepared to respond to this questionnaire
pPlease leave blank and return in envelope ©provided.

Thank you.



4.5 Does the choice of conditions of contract in any wav

influence the financial level of the tender submission?
IYes [T No:

(exclude considerations to 'fixed' or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then state reasons why this
is so.

b B4 ! .
, ciz/t
LD pV- T'VE. 73"V /4 C. & 1%

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank vou.



.5 Does the choice of conditions of contract in any way
influence the financial level of the tender submission?

Yes i / 1INo

(exclude considerations to ’'fixed’ or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then state reasons why this

is so.

) U PoT AME A Oit
X @ o o0 e e e 0 0 0 0 00 o o o o o . © (o e e e e 0y 00 0 e e
A lae.uu” alt <2*~ek g
3) Al <A
X) AMxuxI3votoy. ofaKO 0% o>«

W-. SAC. CZar>Xm’eJ~  CU» \ *\ ve> Atrjj NfjLVC «

’Uﬂ G.I/\ o
VnoVcLw” e veA *cwul ve.WwlJrvow- JwCvpo *

If your company is not prepared to respond to this Qquestionnaire
please leave blank and return in envelope provided.

S) W <A TVA_]'.
Thank you.
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4.5 Does the choice of conditions of contract in any way

influence the financial level of the tender submission?

| Yes | /* i No;

(exclude considerations to 'fixed*

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is

'Yes' then state reasons why this
is so.

H ( Q5 TU 0 URQ U, viZiSC>

.of: . iTA .

If your company is not prepared to respond to this questionnaire
pPlease leave blank and return in envelope provided.

Thank you.



the level of variations

the valuation of variations

the inability to realistically
programme the works

inadequate site feed back and
records

out of sequence working

the setting of unrealistic
completion dates

late payments in respect of interim
valuations

the choice of conditions of contract

Any other reasons (please state)

% N -cafaN~fm< wiif —"y ey / Tho y> #

iv(40)
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Does the choice of conditions of

contract in any way
influence the financial 1level of the tender submission?
(exclude considerations to 'fixed' or 'fluctuating' price
allowances) .

If the answers to 4.5

is 'Yes' then state
is so.

reasons why this

Y Indditci M B

If your company is not prepared to respond to this questionnaire

please leave blank and return in envelope

provided.

Thank you.



4.5 Does the choice of conditions of <contract in any way
influence the financial level of the tender submission?

!Yes ~ j Noi
|

s

(exclude considerations to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then state reasons why this
is so.

JAytA™e 1 ZayiA

If your company is not prepared to resp id to*hLs—gtre~*CTonnaTre
please leave blank and return in er&*-itSpe ided 7

2"2-s<c¢, Toli
Thank vou.



4.5 Does the choice of conditions of contract in any way
influence the financial level of the tender submission?

)
IYes ¢ ' Noi

i V o 1

(exclude considerations to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then state reasons why this

is so.
W O VI..P.aI\4ivav\ . ..ca'2T k . fl cTa ~

*C ~ Vo Airl -GN ckQc ep * Ail n G cp

Frg . ? 0"V C y P lw»Sc.i® e Ao nA =/ f'o
'

cfWel

If your company is not prepared 'to respond to this questionnaire
please leave blank and return in envelope ©provided.

Thank vou.



4.5 Does the choice of conditions of contract in any way
influence the financial 1level of the tender submission?

iYes -v/' No;

(exclude considerations to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is

'Yes' then state reasons why this
is so.

If your company is not prepared to respond to this questionnaire
please leave blank and return in envelope provided.

Thank you.



the level of variations

the valuation of variations !

y J
; i
the inability to realistically
programme the works
inadequate site feed back and
records
out of sequence working
the setting of unrealistic
completion dates
late payments in respect of interim i~y i
valuations ! I
the choice of conditions of contract
Any other reasons (please state)
' HA yk/&k A A —~ O
WVW ,C-p.v\. JTT-b¥1-
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4.5 Does the choice of conditions of contract in any way
influence the financial level of the tender submission?

Yes : ¥y JNot

(exclude considerations to 'fixed'

or 'fluctuating' price
allowances) .

4.6 If the answers to 4.5 is 'Yes' then state reasons why this
is so.

LiT. A TU o »

.CujXo™¥'y

If your company is not prepared to respond to this questionnaire
pPlease leave blank and return in envelope provided.

Thank you.
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Tomlinson Brothers (Hucknall) Limited,
Allen Street, Hucknall, Nottingham, NGI15 7DS.
Telephone Nottingham (0602) 632340/639358

28th April, 1988

Zcar Mr. Senior,

May we offer our sincere congratulations on the range and content of
\ *ur questionaire.

""/any contractors are painfully aware of the casual manner 'Minor
w’rks' are treated.

is difficult for us to protest, the results being withdrawal of our
npanies from the tender lists, because we are far too pedantic.

We loose a great deal of money every year, from the cavalier editing
¢ draft final accounts, we are expected to meekly submit to sub-

-actions from our figures without protest, dispite the care with which
~ey are produced.

We are used as unpaid estimators, tenders submitted from sparse drawings
sTmetimes receive no reply from the client or we are told, "sorry, all the
c-ices are too high the work will not be undertaken". The client has found
=-other contractor who will do it cheaper.

Ee:ow are examples of what we are expected to produce an accurate price

Price please for remedial work to fire damage.
2 Price please for single storey extension, with flat roof.
2 Point gable and replace damaged bricks as necessary,
|3 Replace windows as necessary.
5 Make good to decorations.

6 Make good to cracks in plaster (all walls papered no inclusion for
decoration) .

7 Repair fault in drainage system,
etc. .. .

W? wish you all success with your project.

N-jrs sincerely,

-. Toml inson

IiN N



APPENDIX B

CASE STUDY ANALYSIS



THE .CASESTUDY

The details provided within the case study relate to ten projects offered to
tender by different clients to one building contractor during a period of
nine months in 1988/89. The tenders are not selective and the reason for
their inclusion is that they contain data relevant to this thesis which
embraces a wide variety of small building works. In money terms, such
works occupy a range between £34,000 and £440,000 of contract value
within both the public and private sectors.

The main purpose of the case study is to illustrate the variety of methods
used by the client to achieve a common objective both in terms of tender
procurement and in the management of the construction process.

The differences between the styles of approach to the placing and
management of small building works on a lump sum tender basis may be the
result of,

a) a personal preference by the professional adviser,
b) a gearing to time and money resource availability,
c) an assessment of appropriateness.

A detailed analysis of each case to establish the reasoning for a particular
choice of arrangement lies outside the scope of this study. Nonetheless, the
information contained within the analysis offers conclusive evidence of
indiscretions. This is particularly apparent where the use of the CPSSST
and the use of standard conditions of contract are concerned. Moreover the
remarks applied to each case serve to co-relate the difficulties encountered
during the post-tender stage with the level of judiciousness applied pre-
tender.
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Value of

local authority
houses (properties
occupied) .

Ve

and Schedule 8.0%)

\ . s Date of Date of Approx mmount Liguidated and Remarks
P.C. and Possession Practical of work to be asscertained damages
Prodect Type of Tender Date of d h Tender & s Net period Bill/ Prov of site Completion completed per per waek
Client Sum required from submisson date of working Spec/ et &
client days Schedule
Operation “clean up® Private 103098 12 June 8 July 17 Spec 14265 not stated not stated 700 16 items of revision issved
te sxleting nursing home (13.847) 10 July - submission date r
(two sepursts contracts No evidence yet of construc
to be sarried out progressed.
slmultaneocly) .
(propertins eccupied).
Alterstions and Private 42000 15 July 4 August 14 Sched. 400 not stated not stated Nil Prices required to two inde
rafurbishment to (11.19%) Final details of structural
office block. 1 Aug. Final details of ge
{proparties cccupied). issued 20 July. Extension |
tender preparstion - refuse
date of construction work b
Alteraticns and Private 290709 22 June 3 July o Bill of approx. 145306 within 30 November assuming 5000 Full tender informstion rec
axtasmicne to existing - quantities (49.98\) one week start 127 1 July. Extension of time
nucsing home to form of scceptance 14500 preparation - refused. Wor
wsedical mursing home.
(properties cccupied).
Alterstions sand extensions Private 142462 24 Septembear 31 October 26 Specification Wil 17 November 6 March 9500 1000 Construction work completed
to form hotal (property and Schedule extended period required,
occupled) .
ton and i Private 513 31 July 10 August 6 Specification 1000 not stated Coentractor 100 Time considered to be impor
to cottage |peoperty and (20.28%) to specify to date of construction wor
occupied). Schedule
Wodernisation of twenty Public 207588 21 May 2 July 30 Specification 16800 8 December 22 June 7400 75 per dwelling Work completed




APPENDIX C

CONTRACTOR'S ESTIMATING PROCEDURE
FLOW CHARTS



Enquires
to Sub-
Contractors

Review &
Select Sub-
Contractors

Contractor's Estimating Procedure
The conditions which exist when bill of quantities are provided by the client

Enquiries to
Suppliers

Invitation to
Tender

Decision to
Tender

Method Policy
Review

Site Visit

Unit Rate
Pricing

Method Study
Analysis

Price Net Bill
Complete

Price
Preliminaries

Tender
Adjudication

Detailed
Method
Analysis

Detailed
Program
Analysis

Obtain
Scaffold
Quotations

Prepare
Method
Statement

Major Plant
Assesment

Plant
Quotations

The flowchart shows that where bills of quanities form apart ofthe tender documentation then the proc-

esses involved in the preparation of the estimate are unhindered.



Contractor's Estimating Procedure
The condition which exists when bill of quantities are not provided by the client.

Enquiries to
Suppliers

Enquires
to Sub-
Contifactors

Review &
Selec3 Sub-
Contractors

Invertation to

j Metho<j Policy

1i

Tender

Decision to

Tender

A ei/lew

Site Visit

Unit Rate
Pricing

Method Study

Analysis

Price Net Bill
Complete

Price

Preliminaries

Tender

Adjudication

quant®*caUon”

Detailed
Method
Analysis

~1—

Detailed
Program
Analysis

Obtain
Scaffold
Quotations

Prepare
Method

Statement

Major Plant
Assesment

Plant
Quotations

The flowchart shows the processes involved in the preparation of the estimate and how this process is
impeded and the time period extended by the need for quantities.The time period will vary according to

the charactmristics of the project.

viii



APPENDIX D

TENDERING PROCEDURE FLOW CHARTS



TENDERING PROCEDURE FLOW CHART
WITH QUANTITIES

CLIENT
(enterprise)

Money Issues Legal Issues Mercantile
Issues

Feasibility Assessment
(Client Accountant)

ARCHITECT
(sketch scheme)

QUANTITY SURVEYOR
__________________ (budget cost)

Submission for
outline planning

Submission under
planning and

building regulations )
Production of the

Bills of Quantities
—  Detailing and A
specialist installations Preparation of
) ) Tender documents
specification
conditions of contract Out to Tender

Tender submission

The flowchart shows the relationship and the measure offinancial control which exists between the initial
feasiblity assessment, the budget costings provided by the quantity surveyor and the tender submis-
sions. Also the design work is substancially complete prior to tenders being invited.



TENDERING PROCEDURE FLLOW CHART

WITHOUT QUANTITIES AND WITHOUT SPECIFICATION

CLIENT
(enterprise)

Money Issues Legal issues Mercantile

Issues

Feasibility Assessment
(Client Accountant)

ARCHITECT
(sketch scheme)

Submission for
outline planning

Submission under
planning and
building regulations

Preparation of
Tender Documents

Out to Tender

Tender Submission First check upon
Detailing and feasibility

specialist installations

Commence work
on Site

The flowchart shows the inferior measure of financial control offered by this arrangement when compared
with the - with quanities ‘arrangement. Also the flowchart indicates the facility to allow the design
detailing to extend into the construction period.



TENDERING PROCEDURE FLOWCHART
WITHOUT QUANTITIES AND WITH SPECIFICATION

CLIENT
(enterprise;

Money issues Legal Issues Mercantile

Issues
Feasibility Assessment e
(Client Accountant)

ARCHITECT
(sketch scheme)

Submission for
outline planning

Submission under
planning and
building regulations

I
Design detailing

and production of the
Specification

Reparation of
Tender documents

Out to Tender

First check up
feasibility

Tender submission

Commence work on Site

The flowchart shows that where a specification is included then additional time is required within the
design period to provide for the preparation. This time requirement will vary according to the extent ofthe
design detail completed at that time.



APPENDIX E

CPSSST ABSTRACTS



Preliminary enquiry (or invitation to tender

oear Sirs,

Heading

Iam/We are authorised to prepare a preliminary list of tenderers for construction o(
the worns described below.

Your attention is drawn to the factthat apart from the alternative clauses to the
Standard Form of Building Contract as detailed below under item j, further amendmcn

to the Standard Form of Building Contract as detailed hereinafter will be Incorporated
in the tender documents.

Will you please indicate wnether you wish to be invited to submit a tender for these
works on this basis. Your acceptance wiit imply your agreement to submit a wholly
bona fide tender in accordance with the principles laid down in the ‘Code of Proceduri
for Single Stage Selective Tendering 1977%, and not to divulge your tender price to any
person or body beforo the time for submission oftenders. Once the contract tm

been let, I/'we undertake to supply all tenderers with a list of the tender prices.

Please state whether you wouid require any additional unbound copies of the bill(s) in
addition to the two copies you wouid receive; a charge may be made for extra copies.

You are requested to reply by ... Your inability to accept will in no way prejudice your
opportunities for tendering for further work under my/our direction; neither wilt your
inclusion in the preliminary list at this stage guarantee that you will subsequently
receive a formal invitation to tender for these works.

Yours faithfully...

a Job...

b Employer...

e Architect...

d Quantity Surveyor...

e Consultants with supervisory duties...

f Location of site... (Site plan enclosed)

g General description of work. ..

h Approximate costrange £ ... to £ ...

1 Nominated sub-contractors for malor items ...
] Form of Contract...

n

Clause 23(0(I) of the Standard Form of Building Contract will/will not (1) apply.
Clause 23(])(il) will/will not (1) apply.

Clausa 31 Part(s)... (2) will apply,

Percentage to be included under Clause 31Eif applicable...

Examination and correction of priced biil(s) (Section 6 of the Code)

Alternative 1/Alternatlve 2 (1) will apply,

The contractis to be under seal/under hand, (t)

Anticipated date for possession ...

— =

Period for complatlo i of works ...

Approximate date for despatch of ail tender documents ...
Tendor period ... weeks.

= a9 © B B

Tender to remain open for... weeks (3)
Liquidated damages (if any), anticipated value £ ... per...
Details of Bond requirement if any.

- o

[~

Particular conditions applying to the contractare...

(1) Delete as appropriate, before issuing. *
(2) Complete by inserting Parts A, C, 0 &E, or Parts B, C, Di E, or Part F.
(3) This period should be as shortas possible.



3,2 When selecting the short list the following are among the
points which should be considered:

3.2.1 the firm's financial standing and record;

3.2.2 whether the firm has had recent experience of building at
the required rate of completion over a comparable contract
period:

3.2.3 the firm's general experience and reputation in the area in
question:

3.2.4 whether the management structure of the firm is adequate
for the type of contract envisaged; and

3.2.5 whether the firm will have adequate capacity at the
relevant time.

3.3 Approved lists should be reviewed periodically to exclude
firms whose performance has been unsatisfactory, and to
allow the introduction of suitable additional firms.

3.4 The ob|ect of selection is to make a list of firms, any one of
which could be entrusted with the |ob. Ifthis is achieved, then
the final choice of contractor will be simple—the firm offering
the lowest tender. Only the most exceptional cases justify

departure from this general recommendation.

4 Tendering procedure

4.1 Preliminary Enquiry

4.1.1 In order that contractors may.be able to decide whether
they will tender, and to anticipate demands on their tendering
staff, eacn firm should bo sent, and should reply promptly to, a
preliminary invitation to tender as illustrated in Appendix A -
'Preliminary Enquiry for Invitation to Tender'.

Itis essential that all the details listed in sub-paragraphs (a) to
(u; Appendix A aro stated in the preiiminary enquiry. The
omission ol relevant information may seriously impede
contractors in deciding whether or not to tender.

4.1.2 Itis suggested that an appropriate period of time between
the preliminary enquiry and the despatch of tender documents is
4 to 6 weeks, although in some instances a period of 3 months
would not bn unreasonable. In cases beyond 3 months the
preliminary invitation should be confirmed a month before
tenders are invited.

4.1.3 Once a contractor has signified initial agreement to tender
itis in the Dost interests of all parlies that such acceptance
should be honoured. If in exceptional circumstances a
contractor has to withdraw his acceptance he should give
notice of this intention before the issue of tender documents.

If fiv any reason this is not possible, notice should be given not
later than two working days after receipt ol the tender
documents.

4 14 After the latest date for the acceptance of the preliminary
invitation the final snort list of tenders will be selected, and

L]

L]

firms which notified their willingness to tender, but are not
included in the tender list should be promptly informed.

4.2
421 On tne day stated in the preliminary invitation ail tender
documents should be despatched to the tenderers. See Appendix
B for suqg-jsted Formal Invitation to Tender’ana Appendix C
tor suggested 'Form ol Tender’,

The Tender Documents

4.2.2 Ti e conaitions of tei.doling snoulu be absolutely clear

so that all tenders are submitted on the same basis. The contract
period should be specified in the tender documents and
tenderers snould be required to make offers based on the same
period of completion in order to limit competition to price only.
Tenders lor alternative periods of completion should only be
admitted by invitation at the time ot receipt by tenderer of the
tender documents ana in tle -...out of alternative tenders being
sanctioned they must all be suomi -ed at the same time.

4.2.3 The NJCC strongly recommends the use of the standard
forms ot building contract in unamended form.

Although it is recognised that the terms of the standard forms
are not mandatory and that the employer and his professional
advisers may alter them at their discretion, the NJCC believes
that alterations to the standard forms impede the efforts being
madetowaras achieving greater standardisation of building
procedures. The NJCC is firmly of the opinion that if alterations
to the standard forms nave to be made it is essential in the
interests of good practice and of economic building that they

be kept to an absolute minimum. They should not be undertaken
without serious prior consideration and snould then be drafted
by a person competent to ensure that all consequential alterations
to other clauses are made.

The tenderer'sattention should be specifically drawn in the
Preliminary Invitation to Tender (see Apoendix A) to any
alterations to oe made to the standard form of contract and,
where appropriate, reasons should be given, so that the
implications of such amendments may be considered by the
tenderers prior to acceptance of the invitation to tender, and
so minimise the risk of subsequent queries at tender stage
which may result in an extension of the tender period (see
clause 4.4).

4.3 Time for Tendering

4.3.1 The time allowed for the preparation of tenders should be
determined in relation to the size and complexity of the job.

A minimum of four working weeks should normally be allowed;
major proiects, smaller works without quantities or other special
circumstances may require a longer period. The tender period
must be sufficient to enable the tenderer to obtain competitive
quotations for the supply of materials and for the execution of
works to be sub-let. The latest time for submission shou.u be
specified as an hour of a day and should be chosen to allow

as short a time as possible to elapse before opening the
tenders. Tenders received after time shoulo be promptly returnee
unopened to the sender and should not be admitted to the
competition.

4.3.2 If bills of quantities are issued to tenderers in sections,

Latd



Itis importantthat the time for tendering should be calculated
from the date of issue of the last section.

4.4 Qualified Tenders

4.4.1 For fair competitive tendering it is essential that the
tenders submitted by each tenderer be based on identical tender
documents and that the tenderers should not attempt to vary
that basis by qualifying their tenders {see clause 4.2.2).

4.4.2 If a tenderer considers that any of the tender documents
are deficient in any respect and require clarification, or contain
unacceptable alterations to the standard form of building
contract not previously set out in the Preliminary Invitation to
Tender (see Appendix A) he should inform the issuing authority
or the architect (with a copy to the quantity surveyor) as soon

as possible and preferably not less than seven days before the
tenders are due. Ifitis decided to amend the documents the
issuing authority or architect should inform all tenderers and
extend the time for tendering if necessary.

4.4.3 A tenderer who otherwise submits a qualified tender
should be given the opportunity to withdraw the qualifications
without amendment to his tender; if he fails to do so his whole
tender should be rejected if it is considered that such

qualifications afford the tenderer an unfair advantage over other
tenderers.

4.5 Withdrawal of Tender before Acceptance

4.5.1 Under English law a tender may be withdrawn at any time
before its acceptance.

* 4.5.1 Under Scots law, ifthe provision for the tender to be
withdrawn at any time before its acceptance is to be available, the
words 'unless previously withdrawn' should be inserted in the
tender after the words 'this tender remains open for consideration
...”(Note; this clause is not, however, contained in tenders
issued in Scotland by the Department ofthe Environment) .

{See Appendix C for suggested 'Form of Tender").

5 Assessing Tenders and Notifying Results

5.1 Tenders should be opened as soon as possible after the
time for receipt o' tenders.

5.2 The lowest tenderer shouid be asked to submit his priced

bili(s) o( quantities as soon as possible and in any case within
four working days.

W 5.2 The priced bill(s) of quantities, contained in a separate
envelope, endorsed with the tenderer's name, should be

submitted at the same time as the tender.

5.? 'tis important that all but the three lowest tenderers should be
informed immediately that their tenders have been

unsuccessful, as this information is critical in relation to a
contractor's strategic tender planning: In order to serve the
crrplnyer's interests in the event of tne lowest tenderer
withdrawing his offer, the second and third lowest tenderers
should be infoi rued that their tenders were not the most
ravourablo received but that they will be approached again if it is

' Applicable in Scotland only.

decided to give further consideration to their offers. They
should subsequently oe notified at once when a decision to
accept a tender has been taken.

* 5,3 The envelope containing the bill{s) ofthe lowest tenderer
should be opened and the biil(s) examined. Alternatively the threp
lowest tenderers should be advised that their offers are under
consideration and the envelopes containing the bill{s) ofthe
three lov.est tenderers should be opened and the bill(s) examined.
Tenderers wnose offers are being rejected should be informed

immediately or as early as possib.c.

5.4 Once the contract has been iet evo - tenderer shouid be
promptly supplied with alist of tender prices.

* 5.4 Once the contract has been let every tenderer should be
supplied with a list of tne firms who tendered (in alphabetical

order) and list ofthe tender prices (in ascending order of value).

6 Examination and Adjustment of the Priced Bill(s)

6.1 The examination of the priced bill(s) of quantities supporting
the tender under consideration should be made by the quantity
surveyor who should treat the document as confidential; on no
account should any details of the tenderer’s pricing be disclosed
to any person, other than the architect or other appropriate
consultant, except with the expressed permission of the tenderer.

6.2 The object of examining priced bills is to detect errors

In computation ofthetender. Ifthequantitysurveyorfinds such
errors, he should report them to the architect who, in conjunction
with the employer, will determine the action to be taken under
whichever is appropriate of the alternatives set out below ana
referred to in the Formal Invitation to Tender and the Form of
Tender. (See Appendices B & C.)

6.3 Alternative 1

6.3.1 The tenaerer should be given details of such errors and
afforded an opportunity of confirming or withdrawing nis offer
If the tenderer withdraws, the priced blll(s) ot the second lowest
should be examined, and il necessary this tenderer be cuven a
similar opportunity.

6.3.2. An endorsement should be added to the priced bill(s)
indicating that all rates or prices (excluding preliminary items,
contingencies, prime cost and provisional sums) inserted
therein by the tenderer are to be considered as reduced or
increased in the same proportion as the corrected total of priced
items exceeds or falls short of such Items. This endorsement
should be signed by both parties to the contract.

6.4 Alternatlve2

6.4.1 The tenderer should be given an opportunity of confirming
his offer or of amending It to correct genuine errors. Should he
elect to amend his offer and the revised tender is no longer the
lowest, the offer of the firm now lowest In the competition
should be examined.

6.4.2 If the tenderer elects not to amend his offer, an
endorsement will be required as in 6.3.2. If the tenderer does



amend his tender figure, and possibly certain of the rates in his
bill(s), he should either be allowed access to his original tender
to insert the correct details and to initial them or be required

to confirm all the alterations in a letter. Ifin the latter case his
revised tender Is eventually accepted, the letter should be
conjoined with the acceptance and the amended tender figure
and the rates in it substituted for those in the original tender.

* 6.4 Alternative 2
6.4.1 The lowest tenderer or each ofthe three lowest tenderers
should be given an opportunity ofconfirming his offer or

amending it to correct genuine error.

6.5 When a tender is found to be free of error, or the tenderer is
prepared to stand by his tender in spite of an error, or a tender
on amendment is still the lowest, this should be recommended
to the employer for acceptance.

7 Negotiated Reduction of Tender

7.1 Should the tender under consideration exceed the employer's
budget the recommended procedure is for a price to be
negotiated with this tenderer. The basis of negotiations and any
agreements made should be fully documented.

7.2 Only when these negotiations fail should negotiations proceed
with the next lowest tenderer, if these negotiations also fail,
similar action may be taken with the third lowest tenderer.

7.3 If all these negotiations fail, new tenders may be called for.

8 Post Tender Period

Although the period between the appointment of a contractor
and the commencement of work on site does not strictly fail
within the scope of tendering procedure, action taken within
this period is so critical to the successful outcome of any
project as to justify comment in this Code. The NJCC
recommends that a duo period be allowed for thorough project
planning and for the contractor to organise his resources.
Undue haste to make a physical start on site may result in
oxtensive and costly variations which can lead to prolongation
and not reduction of the total construction period. Regard also
should be had, however, to the fact that unnecessary delay in
achieving a start on site may involve the employer in extra costs
whether or not the contractis based on variation of price
conditions. These points should be borne in mind when
determining the anticipated date for possession of the site.
(See Appendix A.)

¢ Applicable in Scofsnd only. XV



this is not possible, notice should be given not
later than two working days after receipt of the
tender documents.

After the latest date for the acceptance of the
preliminary invitation the final short list of
tenders will be selected, and firms which
notified their willingness to tender, but are not
included in the tender list, should be promptly
informed.

The Tender Documents

.1 Onthe day stated in the pieiiminary invitation

ail tender documents should be available for
collection or despatched to the tenderers by
first class post. See Appendix Bfor suggested
'Formal Invitation to Tender' and Appendix C
for suggested 'Form of Tender'.

The conditions of tendering should be
absolutely clear so that all tenders are
submitted on the same basis. The contract
period should be specified in the tender
documents and tenderers should be required
to make offers based on the same period of
completion in order to limit competition to
price only. Tenders for alternative periods of
completion should only be admitted by
invitation at the time of receipt by tenderer of
the tender documents and in the event of
alternative tenders being sanctioned they
must all be submitted at the same time.

The NJCC strongly recommends the use of
the standard forms of building contract in
unamended form.

Although it is recognised that the terms of the
standard forms are not mandatory and that
the employer and his professional advisers
may alter them at their discretion, the NJCC
believes that alterations to the standard forms
impede the efforts being made towards
achieving greater standardisation of building
procedures. The NJCC is firmly of the opinion
that if alterations to the standard forms have
to be made it is essential in the interests of
good practice and of economic building that
they be kept to an absolute minimum. They
should not be undertaken without serious
prior consideration and should then be
drafted by. a person competent to ensure that
all consequential alterations to other clauses
are made {see NJCC Procedure Note 2).

The tenderer's attention should be specifically
drawn in the Preliminary invitation to Tender
(see Appendix A) to any alterations to be
made to the standard form of contract and,
where appropriate, reasons should be given,
so that the implications of such amendments
may be considered by the tenderers prior to
acceptance of the invitiation to tender, and so
minimise the risk of subsequent queries at
tender stage which may result in an extension
of the tender period (see clause 4.4).

4.3

4.4

Time for Tendering

.1 The time allowed for the preparation of

tenders should be deterhnined in relation to
the size and complexity of the job. Inadequate 1
tendering time can lead to mistakes and the 9
client may not obtain the most competitive
prices. ~ minimum of four working weeks (201
working days)>should normally be allowed.
Major projects, plan and specification tenders)!
works”having a significant non-nominated
specialist content or other special
circumstances may well require a longer
period. The tender period must be sufficient to
enable the tenderer to obtain competitive
quotations for the supply of materials and for
the execution of works to be sub-let. The latest
time for submission should be specified as an
hour of a day and should be chosen to allow as
short a time as possible to elapse before
opening the tenders. Tenders received after
time should not be admitted to the
competition.

If bills of quantities are issued to tenderers in
sections, it is important that the time for
tendering should be calculated from the date
of issue of the last section.

Qualified Tenders

.1 For fair competitive tendering it is essential

that the tenders submitted by each

tenderer be based on identical tender
documents and that the tenderers should not
attempt to vary that basis by qualifying their
tenders (see clause 4.4.2).

If a tenderer considers that any of the tender
documents are deficient in any respect and
require clarification, or contain unacceptable
alterations to the standard form of building
contract not previously set out in the
Preliminary invitation to Tender (see
Appendix A) he should inform the issuing
authority or the architect (with a copy to the
quantity surveyor) as soon as possible and
preferably not less than ten days before the
tenders are due. Ifit is decided to amend the
documents the issuing authority or architect
should inform all tenderers and extend the
time for tendering if necessary.

A tenderer who otherwise submits a qualified
tender should be given the opportunity to
withdraw the qualifications without
amendment to his tender; if he fails to do so
his whole tender should be rejected if it is
considered that such qualifications afford the
tenderer an unfair advantage over other
tenderers.
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Relevant Events » 4‘A  25%4 « The following are the Relevant Events referred to in clause 25: ! & oyt -

32

25-4

25-4

25-4

25-4

25-4

25-4

254

25-4

25-4

25-4

25-4

1

-2

3

-4

-5

5

5

-6

*7

-8

8

-9

*11

-12

force majeure;
exceptionally adverse weather conditions;
loss or damage occasioned by any one or more of the Specified Perils;

civil commotion, local combination of workmen, strike or lock-out affecting any of the
trades employed upon the Works or any of the trades engaged in the preparation,
manufacture or transportation of any of the goods or materials required for the Works;

compliance with the Architect's instructions
-1 under clauses 2-3,13-2,13-3, 23-2, 34, 35 or 36; or

2 in regard to the opening up for inspection of any work covered up or the testing of
any of the work, materials or goods in accordance with clause 8-3 (including making
good in consequence of such opening up or testing) unless the inspection or test
showed that the work, materials or goods were not in accordance with this Contract;

the Contractor not having received in due time necessary instructions, drawings, details or
levels from the Architect for which he specifically applied in writing provided that such
application was made on a date which having regard to the Completion Date was neither
unreasonably distant from nor unreasonably close to the date on which it was necessary
for him to receive the same;

delay on the part of Nominated Sub-Contractors or Nominated Suppliers which the
Contractor has taken all practicable steps to avoid or reduce;

-1 the execution of work not forming part of this Contract by the Employer himself or by
persons employed or otherwise engaged by the Employer as referred to in clause 29
or the failure to execute such work;

-2 the supply by the Employer of materials and goods which the Employer has agreed to
provide for the Works or the failure so to supply;

the exercise after the Date of Tender by the United Kingdom Government of any statutory
power which directly affects the execution of the Works by restricting the availability or
use of labour which is essential to the proper carrying out of the Works or preventing the
Contractor from, or delaying the Contractor in, securing such goods or materials or such
fuel or energy as are essential to the proper carrying out of the Works;

-1 the Contractor s inability for reasons beyond his control and which he could not
reasonably have foreseen at the Date of Tender to secure such labour as is essential
to the proper carrying out of the Works; or

-2 the Contractor's inability for reasons beyond his control and which he could not
reasonably have foreseen at the Date of Tender to secure such goods or materials as
are essential to the proper carrying out of the Works;

the carrying out by a local authority or statutory undertaker of work in pursuance of its
statutory obligations in relation to the Works, or the failure to carry out such work:

failure of the Employer to give in due time ingress to or egress from the site of the Works
or any part thereof through or over any land, buildings, way or passage adjoining or
connected with the site and in the possession and control of the Employer, in accordance
with the Contract Bills and/or the Contract Drawings, after receipt by the Architect of
such notice, if any, as the Contractor is required to give, or failure of the Employer to give
such ingress or egress as otherwise agreed between the Architect and the Contractor.

P With 1/87
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24

Certificate of 24-1
Architect
Payment or 24-2
allowance ot
liquidated
damages
24-2
25
interpretation of 25-1
delay
Notice tv 25-2

Contractor ot delay
to progress

25-2

Footnote

Damages for non-completion

If the Contractor fails to comoiete the Works bv the Completion Date then the Architect shall
issue a certificate 10 that effect.

1

Subject to the issue of a certificate under clause 24-1 the Contractor shall, as the
Employer may require in writing not later than the date of the Final Certificate, pay or
allow to the Employer the whole or such part as may be specified in writing by the
Employer of a sum calculated at the rate stated in the Appendix as liquidated and
ascertained damages for the period between the Completion Date and the date of
Practical Completion and the Employer may deduct the same from any monies due or to
become due to the Contractor unoer this OontracT(including any balance stated as due to

the Contractor in the Final Certificate) or the Employer may recover the same from the
Contractor as a debt.

If, under clause 25-3-3, the Architect fixes a later Completiort Date the Employer shall pay
or repay to the Contractor any amounts recovered allowed or paid undeTclause/4-z-1 tor
the period up to such later Completion Date.

Extension of time rPj . \

In clause 25 any reference to delay, notice or extension of time includes further delay, further
notice or further extension of time.

-1

1

-2

3

-1 Ifand whenever it becomes reasonably apparent that the progress of the Works is
being or is likely to be delayed the Contractor shall forthwith give written notice to
the Architect of the material circumstances including the cause or causes of the delay

and identify in such notice any event which in his opinion is a Relevant Event.

-2 Where the material circumstances of which written notice has been given under
clause 25-2-1-1 include reference to a Nominated Sub-Contractor, the Contractor

shall forthwith send a copy of such written notice to the Nominated Sub-Contractor
concerned.

In respect of each and every Relevant Event identified in the notice given in accordance
with clause 25-2-1-1 the Contractor shall, if practicable in such notice, or otherwise in
writing as soon as possible after such notice:

-1 give particulars of the expected effectsthereof: and

-2 estimate the extent, if any, of the expected delay in the completion of the Works
beyond the Completion Date resulting therefrom whether or not concurrently with
delay resulting from any other Relevant Event and shall give such particulars and
estimate to any Nominated Sub-Contractor to whom a copy of any written notice has
been given under clause 25-2-1 -2.

The Contractor shall give such further written notices to the Architect, and send a copy to
any Nominated Sub-Contractor to whom a copy of any written notice has been given
under clause 25-2-1 -2, as may be reasonably necessary or as the Architect may reasonably
require for keeping up-to-date the particulars and estimate referred to in clauses 25-2-2-1
and 25-2-2-2 including any material change in such particulars or estimate.

[p] Sea clause* 3B-4-7. 39-5-7 and 40-7 (restriction of
fluctuations or price adjustment during period wiiere
Contractor is in default over completion).
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APPENDIX H

CASH FLOW SIMULATION



CALCULATION UP CUbi Ul~ eunnuwii'io mVicrtcoi onartucji

Finance area between payments and recetpts curves = No. of squares x £ 100,000 month

Assume 16% interest rate

Interest charge = "9 * 100,000 0'16 = 12000 INegative captim)
Positive captim (at 13% interest) = 3 x100000 x-*-x 0-13 = £3250
Net Profit = Gross profit - Interest charges = £59280 - (12000-3250)
¢ = £50530
¢
£59281
_J
Cumulative payments Cumulative receipts icash in
(cash out) i
Receipts delayed one month
1
No. of squares
(100000 x 1 month)
S EFFECT OF OELAYING CASH INFLOW
S BY ONE MONTH
S
Interest charge =22 x 100000
= £29333
L Net profit = Gross profit Interest charges
Positive cash £59281 £29333
flow
£39948
1
Negative
_ cash flow i
1
1
1 Months
i Reproduced from,
” (Construction Management: planning and finance, David Cormican, published by

* Construction Press, London, 1985)



Schedule of Receiving Orders and Orders under Section 130, Bankruptcy
Act 1914

No of Receiving ?rders Recorded Relative Value
in the to the to others

Year in all trades construction trade whole trades
% %
1970 4656 1027 22.06 28.30
1971 4367 1162 26.61 36.27
1972 3884 1075 27.68 38.27
1973 3380 722 21.36 27.16
1974 5208 1017 19.53 24.27
1975 6698 1522 22.72 29.40
1976 6700 1554 23.19 30.02
1977 4095 972 23.74 31.12
1978 3540 890 25.14 33.58
1979 3170 823 25.96 35.07
1980 3652 780 21.36 27.16
1981 4744 918 19.35 23.99
1982 5319 983 18.48 22.67
1983 6576 1175 17.87 21.76
1984 7726 900 11.65 13.18
1985 6358 788 12.39 14.15
1986 6700 800 11.94 13.56
These statistics have been abstracted from the Bankruptcy - General

Annual Report For The Year, issued by the Department of Trade and
Industry, published by HMSO, London, Table 4, Failures, Liabilities
and Assets - Classification by Trades.

The purpose served by these statistics is solely to create an
awareness of the measure of significance attached to dissolutions
within the construction industry in comparison to failures within
other traders.
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Table 8b Liquidations notified (excluding Members’) - Industrial analysis

Compulsory Creditors’ Total
liquidations voluntary
liquidations
1975 1976 1975 1976 1975 1976
England and Wales
Farming etc 12 10 36 15 48 25
Total Manufacturing 356 289 919 1,030 1,275 1,319
Food, drink, tobacco 13 26 49 28 62 54
Chemicals 4 6 49 42 53 48
Metals and Engineering 80 36 320 383 400 419
Textiles and Clothing 51 54 179 203 230 257
Timber, furniture etc 28 31 86 90 114 121
Paper, printing and publishing 71 40 136 123 207 163
Other manufacturing 109 926 100 161 209 257
Construction 545 486 411 491 956 977
Road haulage, taxis and hire cars 108 155 196 118 304 273
Wholesaling
Industrial and builders’
materials, coal, grain etc 77 28 241 209 318 237
Consumer goods 63 62 80 129 143 191
Food retailers 36 36 83 77 119 113
Non-food retailers 180 273 261 353 441 626
FimUohal) Wisinese doe
professional services 365 354 543 550 908 904
Hotels, restaurants etc 60 68 97 93 157 161
Garages 67 49 56 69 123 118
Other consumer services 134 431 50 58 184 489
All other businesses 284 270 138 236 422 506
Total 2,287 2,511 3,111 3,428 5,398 5,939
Scotland
Farming etc i 3 3 3 2 4 5
Total Manufacturing 22 18 64 41 86 59
Food, drink, tobacco 5 10 2 15 2
Chemicals - - 3 1 3 1
Metals and Engineering 6 i0 28 2 34 32
Textiles and Clothing 4 i 10 5 14 6
Timber, furniture etc 3 3 7 9 10 12
Paper, printing and publishing 4 - 5 - 9 -
Other manufacturing - 4 1 2 1 6
Construction i2 31 27 34 39 65
Road haulage, taxis and hire cars 3 3 6 5 9 8
Wholesaling
Industrial and builders’
materials, coal, grain etc i 1 1 3 1 4 2
Consumer goods 2 5 8 5 10
Food retailers i i 3 3 4 4
Non-food retailers - i - 14 - 15
Fanirind, pusmess ant
professional services 3 9 12 20 15 29
Hotels, restaurants etc 3 6 7 2 10 8
Garages 2 3 6 5 8 8
Other consumer services - 3 1 4 1 7
All other businesses 5 3 14 6 19 9
Total 53 84 151 145 204 229

14



Tabic 8b Liquidations notified (excluding Members’) - Industrial analysis

Creditors’
Compulsory voluntary
liquidations liquidations
1977 1978 1977 1978
England and Wales
Farming etc 10 10 15 19
Total Manufacturing 211 250 968 826
Food, drink, tobacco 12 8 26 32
Chemicals 9 8 22 14
Metals and Engineering 35 23 308 287
Textiles and Clothing 35 51 204 174
Timber, furniture etc 19 18 109 110
Paper, printing and publishing 30 24 106 79
Other manufacturing 71 118 193 130
Construction 441 408 563 521
Road haulage, taxis and hire cars 150 150 106 79
Wholesaling
Industrial and builders’
materials, coal, grain etc 14 14 171 74
Consumer goods 168 87 123 145
Food retailers 18 28 78 73
Non-food retailers 380 387 312 294
Financial, business and
professional services 381 312 * 342 453
Hotels, restaurants etc 69 79 75 82
Garages 23 49 85 70
Other consumer services 394 279 112 78
All other businesses 166 212 456 107
Total 2,425 2,265 3,406 2,821
Scotland
Farming etc - - - 2
Total Manufacturing 14 20 83 60
Food, drink, tobacco 1 2 9 5
Chemicals - - 3 4
Metals and Engineering 8 7 29 11
Textiles and Clothing 2 5 22 15
Timber, furniture etc 1 2 3 6
Paper, printing and publishing 3 7 8
Other manufacturing 2 1 10 1
Construction 27 26 48 34
Road haulage, taxis and hire cars 1 7 6 5
Wholesaling
Industrial and builders’
materials, coal, grain etc - 1 7 8
Consumer goods 3 - 3 1
Food retailers 2 3 3 15
Non-food retailers 2 7 14 14
Financial, business and
professional services 6 8 19 23
Hotels, restaurants etc 6 - 5 6
Garages - 1 4 9
Other consumer services - 2 1 10
All other businesses 6 3 1 9

Total 67 78 204 196

Total
1977

25
1,179
38

31
343
239
128
136
264
1,004
256

185
291

96
692

723
144
108
506
622

5,831

271

1978

29
1,076
40
22
310
225
128
103
248
929
229

88
232
101
681

765
161
119
357
319

5,086
80
18
20
1
12

60
12

18
21

31
10
12
12

274



Table 8a Liquidations notified (excluding Members’) —Industrial analysis

England and Wales

Farming etc

Total Manufacturing
Food, drink, tobacco
Chemicals
Metals and Engineering
Textiles and Clothing
Timber, furniture etc
Paper, printing and publishing
Other manufacturing

Construction

Road haulage, taxis and hire cars

Wholesaling
Industrial and builders’

materials, coal, grain etc

Consumer goods

Food retailers

Non-food retailers

Financial, business and
professional services

Hotels, restaurants etc

Garages

Other consumer services

All other businesses

Total

Scotland

Fanning etc

Total Manufacturing
Food, drink, tobacco
Chemicals
Metals and Engineering
Textiles and Clothing
Timber, furniture etc
Paper, printing and publishing
Other manufacturing

Construction

Road haulage, taxis and hire cars

Wholesaling
Industrial and builders’

materials, coal, grain etc

Consumer goods

Food retailers

Non-food retailers

Financial, business and
professional services

Hotels, restaurants etc

Garages

Other consumer services

All other businesses

Total

Creditors'
Compulsory voluntary
liquidations liquidations Total

1978 1979 1978 1979 1978

10 11 19 19 29
250 298 826 741 1,076
8 5 32 29 40

8 17 14 21 22
23 101 287 . 213 310
51 68 174 163 225
18 20 110 96 128
24 25 79 65 103
118 62 130 154 248
408 341 521 448 929
150 103 79 920 229
14 28 74 59 88
87 101 145 138 232
28 36 73 63 101
387 159 294 243 681
312 252 453 353 765
79 73 82 63 161
49 73 .70 80 119
279 153 78 103 357
212 436 107 73 319

2,265 2,064 2,821 2,473 5,086

2 1 2

20 19 60 45 80
2 2 5 2 7
4 4

7 10 11 14 18
5 2 15 16 20
2 2 6 6 8
3 1 8 2 11
1 2 11 5 12
26 11 34 39 60
7 - 5 5 12
1 1 8 5 9

- 1 1 - 1
3 - 15 9 18
7 4 14 27 21
8 11 23 20 31
6 6 * 6

1 1 9 4 10
2 - 10 5 12
3 2 9 16 12
78 56 196 182 274

1979

30
1,039
34
38
314
231
116
90
216
789
193

87
239
402
605
136
153
256
509

4,537

238



Table 7a Liquidations notified (excluding Members’) —Industrial analysis

England and Wales

Farming etc

Total Manufacturing
Food, drink, tobacco
Chemicals
Metals and Engineering
Textiles and Clothing
Timber, furniture etc
Paper, printing and publishing
Other manufacturing

Construction

Road haulage, taxis and hire cars

Wholesaling
Industrial and builders’

materials, coal, grain etc

Consumer goods

Food retailers

Non-food retailers

Financial, business and
professional services

Hotels, restaurants etc

Garages

Other consumer services

All other businesses

Total

Scotland

Farming etc

Total Manufacturing
Food, drink, tobacco
Chemicals
Metals and Engineering
Textiles and Clothing
Timber, furniture etc
Paper, printing and publishing
Other manufacturing

Construction

Road haulage, taxis and hire cars

Wholesaling
Industrial and builders’

materials, coal, grain etc

Consumer goods

Food retailers

Non-food retailers

Financial, business and
professional services

Hotels, restaurants etc

Garages

Other consumer services

All other businesses

Total

Creditors ’
Compulsory voluntary
liquidations liquidations Total

1979 1980 1979 1980 1979

11 7 19 27 30
298 594 741 1,501 1,039
5 10 29 30 34
17 16 21 33 38
101 248 213 472 314
68 100 163 434 231
20 32 96 179 116
25 50 65 112 90
62 138 154 241 216
341 446 448 503 789
103 173 90 207 193
28 46 59 133 87
101 100 138 238 239
36 49 63 88 929
159 221 243 317 402
252 320 353 459 605
73 110 63 82 136
73 97 80 112 153
153 224 103 123 256
436 548 73 165 509

2,064 2,935 2,473 3,955 4,537

- 2 1 1 1
19 36 45 59 64
2 — 2 - 4
- - 2

10 15 14 20 24
2 6 16 18 18

2 7 6 7 8

1 3 2 2 3

2 5 5 10 7

11 31 39 50 50
- 10 5 5 5
1 5 5 4 6

1 2 2 1

6 9 10 9

4 4 27 34 31

1 9 20 16 31
6 6 6 10 12

1 4 4 20 5

— 3 5 7 5
2 17 16 26 18

56 135 182 244 238

1980

34
2,095
40
49
720
534
211
162
379
949
380

179
338
137
538

779
192
209
347
713

6,890

95

35
24
14

15
81
15

16
38

25
16
24
10
43

379



Table 7a Liquidations notified (excluding Members’) —Industrial analysis

Creditors’
Compulsory voluntary
liquidations liquidations Total

1980 1981 1980 1981 1980 1981

England and Wales

Farming etc 7 17 27 39 34 56
Total Manufacturing 594 550 1,501 2,126 2,095 2676
Food, drink, tobacco 10 20 30 47 40 67
Chemicals 16 8 33 60 49 68
Metals and Engineering 248 200 472 683 720 883
Textiles and Clothing 100 81 434 598 534 679
Timber, furniture etc 32 23 179 180 211 203
Paper, printing and publishing 50 54 112 213 162 267
Other manufacturing 138 164 241 345 379 509
Construction 446 396 503 594 949 990
Road haulage, taxis and hire cars 173 178 207 288 380 458
Wholesaling
Industrial and builders’
materials, coal, grain etc 46 25 133 165 179 190
Consumer goods 100 88 238 320 338 408
Food retailers 49 62 88 99 137 161
Non-food retailers 221 199 317 568 538 767
Financial, business and
professional services 320 269 459 794 779 1,063
Hotels, restaurants etc 110 66 82 129 192 195
Garages 97 920 112 249 209 339
Other consumer services 224 172 123 203 347 375
All other businesses 548 667 165 251 713 918

Total 2,935 2,771 3,955 5,825 6,890 8,596

Scotland

Farming etc 2 4 1 4 3 8

Total Manufacturing 36 46 59 84 95 130
Food, drink, tobacco — 3 _ 6 _ 9
Chemicals — 2 2 3 2 5
Metals and Engineering 15 26 20 35 35 61
Textiles and Clothing 6 6 18 10 24 16
Timber, furniture etc 7 2 7 12 14 14
Paper, printing and publishing 3 5 2 8 5 13
Other manufacturing 5 2 10 10 15 12

Construction 31 35 50 44 81 79

Road haulage, taxis and hire cars 10 6 5 14 15 20

Wholesaling

Industrial and builders’

materials, coal, grain etc 5 5 4 7 9 12
Consumer goods 2 1 2 11 4 12
Food retailers 6 5 10 8 16 13
Non-food retailers 4 14 34 23 38 37
Financial, business and
professional services 9 13 16 26 25 39
Hotels, restaurants etc 6 11 10 7 16 18
Garages 4 3 20 16 24 19
Other consumer services 3 _ 7 15 10 15
All other businesses 17 15 26 21 43 36

Total 135 158 244 280 379 438



Table 6a Liquidations notified (excluding Members’) —Industrial analysis

England and Wales

Farming etc

Total Manufacturing
Food, drink, tobacco
Chemicals
Metals and Engineering
Textiles and Clothing
Timber, furniture etc
Paper, printing and publishing
Other manufacturing

Construction

Road haulage, taxis and hire cars

Wholesaling
Industrial and builders’

materials, coal, grain etc

Consumer goods

Food retailers

Non-food retailers
Financial, business and

professional services

Hotels, restaurants etc

Garages

Other consumer services

All other businesses

Total

Scotland

Farming etc

Total Manufacturing
Food, drink, tobacco
Chemicals
Metals and Engineering
Textiles and Clothing
Timber, furniture etc
Paper, printing and publishing
Other manufacturing

Construction

Road haulage, taxis and hire cars

Wholesaling
Industrial and builders’

materials, coal, grain etc

Consumer goods

Food retailers

Non-food retailers

Financial, business and
professional services

Hotels, restaurants etc

Garages

Other consumer services

All other businesses

Total

Compulsory
liquidations
1981 1982
17 22
550 891
20 18
8 15
200 355
81 157
23 44
54 929
164 203
396 578
178 234
25 45
88 160
62 40
199 307
269 356
66 104
920 141
172 248
667 619
2,771 3,745
4 2
46 62
3 1
2 3
26 31
6 13
2 7
5 4
2 3
35 23
6 9
5 1

1 21
5 1
14 7
13 13
1 3
3 8
- 7
15 20
158 177

Creditors’

voluntary

liquidations
1981 1982
39 33
2,126 3,167
47 57
60 49
683 976
598 953
180 306
213 287
345 539
594 844
288 420
165 253
320 470
e 99 154
568 884
794 859
129 226
249 320
203 321
251 371
5,825 8,322
4 6
84 97
6 6
3 3
35 49
10 14
12 9
8 6
10 10
44 45
14 17
7 1
1 22
8 4
23 39
26 19
7 12
16 6
15 17

21 41
280 326

Total

1981

56
2,676
67
68
883
679
203
267
509
990
458

190
408
161
767

1,063
195
339
375
918

8,596

130

61
16
14
13
12
79
20

12
12
13
37

39
18
19
15
36

438

1982

55
4,058
75
64
1,331
1,110
350
386
742
1,422
654

298
630
194

1,191

1,215
330
461
569
990

12,067

159

6
80
27
16
10
13
68
26

43
46

32
15
14
24
61

503



Table 6a Liquidations notified during 1983 (excluding Members') —Industrial analysis*

England and Wales Scotland
Creditors’ Creditors’
Compulsory voluntary Compulsory voluntary

liquidations liquidations Total liquidations liquidations Tc

Agriculture & horticulture 19 55 74 2 3
Total manufacturing: 1,020 3,151 4,171 63 64 12

Food, Drink and Tobacco 26 58 84 5 1

Chemicals 41 76 117 1 1
Metals and Engineering 408 1,111 1,519 33 37 7
Textiles and Clothing 179 987 1,166 10 11 2

Timber and Furniture 55 239 294 6 3
Paper, printing and publishing 142 308 450 3 7 1

Other manufacturing 169 372 541 5 4
Construction 891 885 1,776 31 37 6
Transport and Communication 366 489 855 13 16 2

Wholesaling:

Food, Drink and Tobacco 78 169 247 3 4

Motor Vehicles 9 88 97 _ 1
Other 375 604 979 13 12 2
Retailing and Food 44 142 186 10 10 2
Motor Vehicles and Garages 179 280 459 12 12 2
Other retailing 536 1,033 1,569 19 34 5

Financial Institutions 43 129 172 1 1
Business Services 665 812 1,477 21 12 3
Hotels and Catering 176 225 401 22 10 3
All other industries/businesses 406 537 943 53 42 9
Totals 4,807 8,599 13,406 263 258 52

* 1983 figures are based on the Standard Industrial Classification (SIC) revised 1980, (published by HMSO 1979), instead of the 1968 SIC usec
earlier years. It is not therefore possible to show comparative figures for 1982.

12



Table 6a Liquidations notified during 1983 and 1984 (excluding Members’) — Industrial analysis*

Creditors’
Compulsory voluntary
liquidations liquidations Totals
1983 1984 1983 1984 1983 1984
England and Wales
Agricultural & horticulture 19 21 55 56 m 74 77
Total manufacturing: 1,020 1,183 3,151 3,274 4,171 4,457
Food, drink and tobacco 26 32 58 100 84 132
Chemicals 41 31 76 84 117 115
Metals and engineering 408 376 1,111 962 1,519 1,338
Textiles and clothing 179 222 987 1,108 1,166 1,330
Timber and furniture 55 101 239 281 294 382
Paper, printing and publishing 142 153 308 326 450 479
Other manufacturing 169 268 372 413 541 681
Construction 891 867 885 964 1,776 1,831
Transport and communication 366 336 489 394 855 730
Wholesaling:
Food, drink and tobacco 78 97 169 152 247 249
Motor vehicles 9 26 88 103 97 129
Other 375 266 604 572 979 838
Retailing and food 44 77 142 129 186 206
Motor vehicles and garages 179 155 280 197 459 352
Other retailing 536 598 1,033 940 1,569 1,538
Financial institutions 43 76 129 110 172 186
Business services 665 359 812 571 1,477 930
Hotels and catering 176 152 225 230 401 382
All other industries/businesses 406 1,047 537 769 943 1,816
Totals 4,807 5,260 8,599 8,461 13,406 13,721
Scotland
Agricultural & horticultural 2 4 3 3 5 7
Total manufacturing: 63 72 64 70 127 142
Food, drink and tobacco 5 2 1 2 6 4
Chemicals 1 1 1 - 2 1
Metals and engineering 33 42 37 40 70 82
Textiles and clothing 10 7 1 1 21 18
Timber and furniture 6 6 3 5 9 1
Paper, printing and publishing 3 8 7 5 10 13
Other manufacturing 5 6 4 7 9 13
Construction 31 44 37 38 68 82
Transport and communication 13 12 16 12 29 24
Wholesaling:
Food, drink and tobacco 3 2 4 2 7 4
Motor vehicles - 1 1 2 1 3
Other 13 13 12 16 25 29
Retailing and food 10 4 10 8 20 12
Motor vehicles and garages 12 14 12 12 24 26
Other retailing 19 23 34 26 53 49
Financial institutions 1 6 1 4 2 10
Business services 21 23 12 17 33 40
Hotels and catering 22 4 10 1 32 15
All other industries/businesses 53 50 42 30 95 80
Totals 263 272 258 251 521 523

* Figures are based on the Standard Industrial Classification (SIC) revised 1980 (published by HMSO 1979), instead of the 1968 SIC used for earlier



Table 6a Liquidations notified during 1984 and 1985 (excluding Members’) — Industrial analysis*

England and Wales
Agricultural & horticultural
Total manufacturing:
Food, drink and tobacco
Chemicals
Metals and engineering
Textiles and clothing
Timber and furniture
Paper, printing and publishing
Other manufacturing
Construction
Transport and communication
Wholesaling:
Food, drink and tobacco
Motor vehicles
Other
Retailing and food
Motor vehicles and garages
Other retailing
Financial institutions
Business services
Hotels and catering
AH other industries/businesses

Totals

Scotland
Agricultural & horticultural
Total manufacturing:
Food, drink and tobacco
Chemicals
Metals and engineering
Textiles and clothing
Timber and furniture
Paper, printing and publishing
Other manufacturing
Construction
Transport and communication
Wholesaling:
Food, drink and tobacco
Motor vehicles
Other
Retailing and food
Motor vehicles and garages
Other retailing
Financial institutions
Business services
Hotels and catering
All other industries/business

Totals

"“Figures are based on the Standard Classification (SIC) revised 1980 (published by HMSO 1979), instead of the 1968 SIC used for earlier years.

14

Compulsory
liquidations
1984 1985
21 32
1,183 1,334
32 29
31 28
376 460
222 269
101 113
153 174
268 261
867 838
336- 342
97 110
26 32
266 283
77 101
155 157
598 552
76 85
359 336
152 169
1,047 1,390
5,260 5,761
4 2
72 75
2 3
1 4
42 36
7 14
6 8
_8 ' 6
6 4
44 53
12 19
2 1
1 1
13 2
4 5
14 12
23 31
6 5
23 29
4 8
50 63
272 306

Creditors’
voluntary
liquidations
1984 1985
56 70
3,274 3,503
100 100
84 110
962 916
1,108 1,139
281 382
326 320
413 536
964 1,137
394 415
152 193
103 99
572 530
129 137
197 212
940 1,000
110 137
571 533
230 209
769 962
8,461 9,137
3 2
70 69
2 4
40 41
1 9
5 10
5 1
7 4
38 41
12 8
2 -
2 .
16 2
8 6
12 6
26 39
4 4
17 22
1 5
30 27
251 231

1984

77
4,457
132
115
1,338
1,330
382
479
681
1,831
730

249
129
838
206
352
1,538
186
930
382
1,816

13,721

7
142
4
1
82
18
11
13
13
82
24

4

3
29
12
26
49
10
40
15
80

523

1985

102
4,837
129
138
1,376
1,408
495
494
797
1,975
757

303
131
813
238
369
1,552
222
869
378
2,352

14,898

144

77
23
18

94
27

537



Table 6a Liquidations notified during 1985,1986 and 1986-87 (excluding Members’) — Industrial analysis*

England and Wales
Agricultural & horticultural
Total manufacturing:
Food, drink and tobacco
Chemicals
Metals and engineering
Textiles and clothing
Timber and furniture
Paper, printing and publishing
Other manufacturing
Construction
Transport and communication
Wholesaling:
Food, drink and tobacco
Motor vehicles
Other
Retailing and food
Motor vehicles and garages
Other retailing
Financial institutions
Business services
Hotels and catering
All other industries/businesses

Totals

Scotland
Agricultural & horticultural
Total manufacturing:
Food, drink and tobacco
Chemicals
Metals and engineering
Textiles and clothing
Timber and furniture
Paper, printing and publishing
Other manufacturing
Construction
Transport and communication
Wholesaling:
Food, drink and tobacco
Motor vehicles
Other
Retailing and food
Motor vehicles and garages
Other retailing
Financial institutions
Business services
Hotels and catering
All other industries/businesses

Totals

1985

32
1,334
29
28
460
269
113
174
261
838
342

110
32
283
101
157
552
85
336
169
1,390

5,761

75

36
14

=)}

53
19

NN o

12
31
5
29
8
63

306

Compulsory
liquidations
1986 1986-87
39 37
1,218 1,160
34 32
26 17
447 420
196 176
119 117
162 153
234 245
809 742
300 286
88 82
36 39
213 210
929 78
145 110
490 510
103 101
275 277
147 140
1,242 1,110
5,204 4,882
2 1
63. 58
3 3
2 2
39 36
3 4
5 4
7 6
4 3
64 58
13 9
4 2
5 1
2 5
10 10
14 1
37 35
4 5
16 17
9 9
56 60
299 =i

1985

70
3,503
100
110
916
1,139
382
320
536
1,137
415

193
99
530
137
212
1,000
137
533
209
962

9,137

69
41
10

41

AN

39
4
22
5
27

231

Creditors
voluntary
liquidations
1986 1986-87
89 100
3,558 3,654
99 112
86 90
924 997
1,306 1,348
308 328
335 333
500 446
1,105 1,075
465 468
173 182
129 113
411 418
163 150
180 157
893 852
148 142
660 627
227 222
1,000 1,038
9,201 9,198
4 5
45 49
3 3
25 28
6 6
8 8
3 4
40 36
6 5
6 5
3 .
1 3
3 2
8 12
24 26
3 3
26 25
7 7
36 36
212 214

1985

102
4,837
129
138
1,376
1,408
495
494
797
1,975
757

303
131
813
238
369
1,552
222
869
378
2,352

14,898

144

77
23
18

94
27

B

1
18
70

9
51
13
920

537

Totals
1986

128
4/776
133
112
1,371
1,502
427
497
734
1,914
765

261
165
624
262
325
1,383
251
935
374
2,242

14,405

108

64

13
10

104
19

10
8
3

13

22

61
7

42

16

92

511

"mFigures are based on the Standard Classification (SIC) revised 1980 (published by HMSO 1979), instead of the 1968 SIC used for earlier years.

1986-87

137
4,814
144
107
1,417
1,524
445
486
691
1,817
754

264
152
628
228
267
1,362
243
904
362
2,148

14,080

107

64
10
12
10

94
14

R e

12
23
61

42
16
96

495



APPENDIX K

APPENDIX TO THE CONDITIONS
OF CONTRACT



Conditions; Part 3: Fluctuations

Clause

37 Choice of fluctuation provisions - entry in Apperdix,
Note: No fluctuations will be allowed Clauses
38, 39 and 40 will not apply,
(end of schedule of clause headings)

Appendix to the Conditions of Contract

Clause
Statutory tax deduction Fourth Emp oyer at DEte
scheme - Finance (No, 2) recital of ender is
Act 1975 and 31 a "contractorl
for the purpose
of the Act anc
the Regulations
Settlement of disputes - 5,1 Articles 5.1
Arbitration and 1.5 will
app (See Article
5.1 6).
Date for Completion 1,3 26tth August 1$ 83
Defects Liability Period 17.2 Six Months

Note; The Mechanical Engineering Sub-contrait will be
subject to a 12 months Defects Liability Period: far

the final six months the Contractor shall indemnify ttje
Employer against the cost of rectifying any defects in
such installation and of repairing any consequentialedamage
The Nominated Sub-contractor for the installation will

be similarly required to indemnify the Employer and the
Contractor.

Insurance cover for any 21.1.1 £1,1300,000.00
one occurrence or series

of occurrences arising

out of one event.

Percentage to cover 22A Not applicafctle
professional fees

Date of Possession 23.1 24th January :.903

Carried to collection



Liquidated and 24,2 at tlhe rate of

ascertained damages £ 300 per week
Period of delay: 28,13
(i) by reason of loss or 28,1.3,2 Thre e months

damage caused by any one
of the Clause 22 Perils

(ii) for any other reason 28,1,3,1,. One month
28,1.3.3 to
,3.7
Period of Interim 30.1.3 One month
Certificates
D Retention Percentage 30.4.1.1
E Period of Final 30.6.1.2 Six months
Measurement and Valuation
Work reserved for 35.2 The Contractor
Nominated Sub-Contractors will not be pejrmittE
for which the Contractor to tender for
desires to- tender any work reseijved
for Nominated
Sub--Contractor
Fluctuations 37 Not applicable

(end of Appendix to the Conditions of Contr ct)

(abstracted from the Bills of
Quantities prepared by Gleeds.,
Chartered Quantity Surveyors,
Nottingham for the Trustee Savings
Bank, Leicester branch).

Carried to collection

1/11
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Risk and uncertainty in lump
sum contracts

by G. Senior, FRICS, MCIOB, ACIArb

INTRODUCTION

This paper is based on a more comprehensive reportl sub-
mitted to the Chartered Institute of Building in satisfying
the requirements of a Queen Elizabeth II Silver Jubilee
Scholarship. It focusses upon those areas where deficien-
cies exist within the procurement process and suggests
courses of action aimed at improving the system.

DEFINITIONS

Throughout this paper the term ‘professional adviser’ has
been used in preference to the terms ‘architect’, ‘supervis-
ing officer’ or ‘design team’. The reasons for this are that:

(a) the ‘without quantities' arrangement normally relates
to small building works with the responsibility for design
and supervision being vested with a sole practitioner;

(b) ‘supervising officer’ normally relates to public sector
works whereas this paper is concerned mainly with the
private sector;

(c) the practitioner may be an engineer, a surveyor or a
member of some other body associated with the building
industry.

BACKGROUND
Over many years the building industry has been aware of

the difficulties related to the placing and management of con-
tracts. In an attempt to overcome these difficulties modifica-
tions to the established procedures have been introduced
from time to time since the Banwell Report2 identified
where limitations in procurement existed. These include a
new code of conventions issued by the Co-ordinating Com-
mittee for Project Information (CPPI), substantial changes
to existing standard forms of contract, the introduction of
new standard forms by both the Joint Contracts Tribunal
(JCT) and the Association of Consultant Architects (ACA);
and revolutionary approach offered by the British Property
Federation (BPF) in 1983, which was directed towards the
promotion of a more efficient and co-operative method of
organising the whole building process.

The objective of the BPF is similar in many respects to that
set by Banwell, in promoting ‘efficiency and economy’, by
increasing the measure of integration between design and
construction. To this end Banwell saw the need to improve
the quality of information passing between design and con-
struction and the need for adequate time allowances to pro-
vide for the processing of that information.

The initiatives of the CCPI have also been directed at im-
proving the quality of information and documentation at the



pre-tender stage. In this respect the CCP1 acknowledge the
need for the professional adviser to think and act as a whole
and envisage that the benefits accruing from this integrated
approach would naturally extend into the construction stage,
thereby providing benefits to the contractor.

Both Banwell and the CCPI concentrated their efforts on
improving the practices and procedures concerned with the
pre-tender processes. Neither considered the conditions of
contract, although Banwell did recommend that considera-
tion be given to the use of a single standard form of con-
tract for all building works. The inference was that the main
problems concerned with the placing and management of
building contracts emanated during the period prior to works
being commenced on site. Inthis respect the problem areas
were not viewed as being affected, to any great extent, by
the style of the conditions of contract. Moreover, Banwell
and the CCPI directed their attentions to the larger building
project and almost totally disregarded the needs of smaller
works. This is surprising when considering that the major
proportion of work undertaken by architectural practices
throughout the UK lies in this area. However, this apparent
disregard applies only to the pre-tender stage and a different
attitude is taken in respect of the post-tender needs. The
Agreement for Minor Building Works, JCT intermediate form
and the conditions of contract published by the ACA serve
to indicate the awareness of industry to problem areas within
the small works sector and an awareness of the need to pro-
tect those who commission the works.

Considerable attention has been given to the traditional
method of procurement during the past twenty-five years.
The changes introduced and the innovations promoted have
all been concerned with the common aims of simplication
and efficiency. These initiatives have failed.

A re-examination of factors concerned with practices and
procedures has shown 1:hat this failure can be directly
related to matters concerning disposition and attitude and
for these to have”been determined by the indiscriminate
observance of initial objectives and, in particular, the areas
of priority established by the client.

ISSUES RELATING TO ATTITUDES

Over the past twenty-five years research into the traditional
method of procurement has examined problems from the
viewpoint of satisfying the requirements of the client. In this
respect it has disregarded the needs of the contractors.
Studies have focused upon the larger building project with
smaller works receiving little consideration.

It is believed that the success of any agreement is wholly
reliant upon the needs of both parties being satisfied. In this
respect the known problem areas within the small works sec-
tor, have been re-examined with the aim of revealing the
areas of contention which are most likely to affect the in-
terests of the contractor. This has been done whilst conti-
nuing to pay regard to the interests of the client.

Information and documentation are fundamental to the suc-
cess of the procurement process and to that of the project.
However, prior to considering particular areas of concern
it is necessary to consider the broader issues associated with
the use of bills of quantities. The reason for this is that the
need for bills of quantitites feature prominently within
previous research. Also, the provision of quantitites by the

client is implied by the recommended procedures and is
assumed to apply as a matter of course for all building works
of significance, with the measure of significance being deter-
mined by the size and the complexity of the project. The
measure of significance and the level of complexity are mat-
ters of opinion to be adjudged by the professional adviser
in the exercise of his discretionary powers.

Bills of quantitites are not provided by the client for all works
of a significant nature. Recently, there has been a positive
move to a ‘without quantities’ arrangement, which is more
pronounced in the private sector and constitutes a distinct
change in attitude by those who commission building works.

THE PROBLEM AREAS

The problems which confront the small works sector are
numerous and diverse and occur mainly as a result of par-
ticular needs not being satisfied. They are symptomatic of
the methods of communication, of time and of money. From
the client’s viewpoint the problem areas are associated with
quality, time and money; quality as it concerns the finished
product; time as it concerns the late completion of many pro-
jects and money as it relates to the frequency of variations,
high level of claims and uncertainty as to final cost. Almost
without exception the problems are conceived at the design
stage and are not revealed until sometime during or after
the construction period.

For the contractor the areas of concern are similar but with
a different emphasis. Quality remains an important issue,
for a contractor needs to produce work of a good quality to
attract future commissions. Time, in the context of speed
of construction, is of equal importance to both the client and
contractor. A contractor who allows construction works to
extend beyond the specified date for completion is creating
administrative, technical and financial problems for the firm.
Money is also of equal importance and variations feature pro-
minently in this respect. Changes to the work as specified
will disrupt the works in progress and to various degrees.
This disruption places a strain on production management
and introduces additional stresses in respect of the
maintenance of cash flow and working capital. Contractual
cliams will often be associated with delays in financial reim-
bursement and can attract substantial additional costs
where litigation or arbitration is invoked. Uncertainty as to
the final cost and to the final value of the works is closely
related to both the level of variations and to claims and, in
particular, to the manner in which their valuation has been
conducted. These issues are of particular relevance to the
'without quantities’ arrangement, where the level of finan-
cial control is minimal and where a sound and recognised
basis for the valuation of variations does not exist.

It is highly unlikely that a reputable contractor will add to
the difficulties normally associated with building contracts
by subjecting the firm to unnecessary additional work or to
increasing the burden of risk unless a valid reason exists.
A more likely reason is that the difficulties are created for
the contractor by the actions of others associated with the
building contract.

ORIGINS OF PROBLEM AREAS

According to the Building Research Establishment (BRE) the
majority of serious problems' on building sites ‘were caus-
ed by either poor design, inadequate project information,
or poor organisation by the building contract’3. Banwell



identified similar areas of concern but related the causes
to inadequate methods of communication, inadequate plan-
ning and inadequate time allowances to provide for the
planning.

The importance attached to poor organisation by the building
contractor is less of a problem for industry —for the reasons
stated —than those areas which relate to poor design and
inadequate information. Ifthe recommendations given by
the Code of procedure for single stage selective tendering
(CPSSST) are followed by the professional adviser and ap-
plied in the spirit for which they were intended, then the
problems which infer inferior quality management on the
part of the contractor would be greatly reduced.

Information is fundamental to the whole process of placing
and managing building contracts. If design work is in-
complete at tender stage then all the necessary information
cannot be made available and the tender documents will be
inadequate for the purpose intended. However, this inade-
quacy may not be obvious to the contractor at the time of
preparing the tender.

The contractor bases his estimate on the accuracy and suf-
ficiency of the information provided by the drawings and the
specification/schedule of works. Ifthis information does not
reflect the total amount of work to be carried out, then the
risk borne by the contractor will be increased significantly.

Ideally, building work should not be let using the 'Tump sum’
arrangement:

* unless the design work is substantially complete prior to
the works being offered to tender;

* unless all information can be made available at tender
stage;
€ —
* unless the tender documentation is adequate for the pur-
pose intended.V

The fulfilment of these requirements necessitates the pro-
ject being thoroughly evaluated prior to the works being of-
fered to tender. However, the incidence and level of varia-
tions which beset many projects indicates that this situa-
tion is commonplace.

There are two possible reasons for this:

(a) the professional adviser is unaware of the requirements
of the tendering contractor or is unaware of the dif-

ficulties created by the provision of inadequate
information;

(b) the professional adviser is aiming to satisfy the re-
quirements of the client without considering the overall
effect of such an action.

This raises the question of how to eliminate this element
of inefficiency. In doing so it is necessary to consider the lines
of communication which exist between the client/profes-
sional adviser and the contractor.

During the construction stage the contractor has to observe
the rigid controls set down by the conditions of contract;
there is no similar controlling mechanism for the design

stage. Recommendations have been issued by the building
industry which provide directives for managing the design
process and procedures for the administration of tender pro-
curement. Whilst management of the design process does
not directly concern the contractor, the procedures to be
adopted by the professional adviser at tender stage are,
nonetheless, highly significant.

Issues relating to practice and procedure concerned with
the letting of works

The recommended procedures for the letting of work by the
Tump sum' competitive tender basis are clearly stipulated
in the Code of procedure for single stage selective tender-
ing 1989 (CPSSST). It is not mandatory but it is flexible and
allows the professional adviser to use his discretion in its
application. However, discretion is rarely used in the spirit
for which it was intended and, as a result, reference to the
CPSSST becomes worthless. The improper use of the recom-
mended procedures is a major contributor to the problems
which confront the contractor during construction.

Consideration of the issues relating to practice and pro-
cedure raises two questions;

(a) Is procurement by the lump sum selective and com-
petitive tendering process outmoded and unsuitable for
the current and the immediate future requirements of
industry?

(b) Arethe recommended procedures as detailed within the
CPSSST adequate or isthere a need for modifications?

In regard to suitability recent changes in the economy have
created a situation which is responsible to rigorous commer-
cial considerations on the one hand and to critical consumer
awareness on the other. The buoyancy of the economy has
resulted in a substantial increase in the building workload.
This has served to emphasise the importance of time for both
design and construction and has stressed the need for the
speedy completion of building projects. This is particularly
true where longer term financial gain is more important than
initial capital outlay. Conversely, where the cost of the
development is the main criterion then there is a need for
this overall cost to be both competitive and known prior to
the construction work being commenced. The traditional
lump sum arrangement has been designed to fulfil this re-
quirement but often fails in the realisation of its objectives.

Ahigh proportion of clients opting for the traditional system
of procurement are not only operating within the constraints
of a tight budget but are also seeking an early completion
of the works. In such instances the professional adviser is
unlikely to advocate the use of an alternative contractual
arrangement. A more likely response would be for the pro-
fessional adviser to endeavour to satisfy, by some method,
both the time and financial requirements of the client. The
result is that the design process suffers as a consequence
of the time constraint and the tendering contractors are ex-
pected to bid on inadequate information. The traditional ar-
rangement requires the design to be substantially complete
and fully documented prior to tenders being invited. This
cannot apply when design is allowed to overlap with
construction.

Although problems stem from the use of the traditional ar-
rangement within the small works sector it is, nonetheless,



the arrangement most commonly used. For most clients the
adoption of an alternative arrangement requires a measure
of trust far greater than that which currently exists between
employer and contractor.

The recommended procedures contained within CPSSST are
in essence, adequate for the purpose intended. Whilst not
without fault, it nonetheless offers facilities for each tender-
ing contractor to be provided with detailed information at
appropriate intervals and time allowances are suggested for
the processing of that information. Ifthe recommendations
were applied across the board the problems would largely
disappear. Inthis respect there is a need to modify the pro-
cedures to eliminate or significantly reduce the discretionary
influences and thereby assist in the maintenance of the
objectives.

DEFICIENCIES WITHIN THE PROCEDURAL
MECHANISMS WHICH GIVE RISE TO PROBLEMS

The deficiencies encapsulate a number of issues which con-
cern the whole process of procurement and involve the
design, letting and construction of the works.

In this respect it is necessary to examine CPSSST in rela-
tion to the letting of the works and the conditions of the JCT
standard forms of contract which concern production and
financial management.

Deficiencies inherent within the Code

Since this study was completed a new edition of the Code
has been issued (April 1989). It introduces revisions in
respect of matters relating to the standard conditions of con-
tract and also provides for the specific needs of JCTS80,
IFC84 and MWSO0.

The procedures contained within the Code, whilst seeming
to be adequate for both professional adviser and contrac-
tor, continue to contairrfautfs in both principle and in
application.

\%

(a) Faults in principle.

(1) The Code is written for those who commission building
works. It does not cater equally for those who carry
them out.

(i) The Code anticipates the use of bills of quantities and
does not cater adequately for the ‘without quantities’
arrangement.

(iii) The Code is totally flexible in its directives and, as a
result, the measure of satisfaction and effectiveness
relies wholly on the discretion of the professional
adviser.

(b) Faults in application.

() Faults within the ‘preliminary enquiry'
Appendix A to the Code is advisory and provides for
each contractor on the select list to be supplied with
information concerning the project. The aim of the
'Preliminary Enquiry' is to reveal the scope ofthe works
in ‘order that contractors may be able to decide whether
they will tender and to anticipate demands on their
tendering staff. In the small works sector this formal
approach is rarely used. Occasionally, the enquiry is con-
ducted by telephone but often the receipt of the tender
documents is the first knowledge a contractor has of

the enquiry.

The level and frequency of enquiries to tender are
generally without any defined pattern. This is of par-
ticular relevance to the small works sector. A contract
needs all the information provided by the ‘Preliminary
Enquiry' to plan and organise the physical resources
of the firm, to harmonise the current and known future
workloads and to determine future requirements in the
short and medium terms.

Some elements of information required by the
‘Preliminary Enquiry’and included in Appendix Ato the
‘Code' (items a - u) are of a general nature and can be
readily satisfied. Other items are specific and many in-
volve calculated assessment and prediction. They
include:

item (g) ‘general description of work’

item (h) ‘approximate cost range £... to
£..0

item (i) ‘nominated sub-contractors for
major items’

item (n) ‘anticipated date for possession’

item (o) ‘period for completion of the
works'

item (p) 'approximate date for despatch of
all tender documents'

item (q) tender period weeks'

item (r) tender to remain open for
weeks’

item (s) ‘liquidated damages (if any), an-
ticipated value £ per...°

item (t) ‘details of bond requirement’

item (u) ‘particular conditions applying to
the contract’

The completion of these items by the client and his pro-
fessional adviser prior to tenders being invited serves
to indicate to the tenderer that:

—the enquiry is bona fide;
—the design has been approved;

—the project has been well thought through and
planned;

—the client is aware of the likely overall financial
commitment and is prepared to proceed on that
basis.

An enquiry which satisfies these criteria indicates a
responsible attitude by the professional adviser and this
increases the confidence of the tenderers.
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; (i)

The facility to provide for this information is offered by
the ‘Code’ but is not always used correctly. Its proper

. use is essential whenever the traditional method of

tender procurement is being engaged.

Faults within the tendering procedure

The Tendering Procedure specifies the procedures to
be adopted and the time scales to be observed for the
various aspects of the tendering process. These pro-
cedures extend from the time of the ‘Preliminary En-
quiry’ to the period immediately following the submis-
sion of tenders and prior to work commencing on site.

In recommending the procedures and in establishing
the time allowances the Code infers that the design
work has reached a stage of substantial completion.
Also, the Code assumes that sufficient information is
being provided in a suitable format to enable a realistic
estimate of cost to be formulated.

From the contractor’s viewpoint there are two issues
which are fundamental to the success of a building con-
tract, namely time and money. Both are concerned with
procedural mechanisms, with the quality of information
and the manner in which the information is
administered.

It is unreasonable to expect a tenderer to enter into a

commitment to carry out works for a specified sum
when:

— the information provided by the client is incomplete;

—the time allowed for processing the information is
insufficient;

—the time allowed for planning the works is

inadequate. ro—
This condition Vs further exacerbated during construc-
tion by:

— variations being introduced as a result of the design
work being incomplete prior to tenders being invited;

— interim valuations not reflecting the true extent of
the work executed and the cost of materials on site;

— lengthy periods of time being allowed to elapse bet-
ween the date of the site visit and the date when the
valuation certificate is issued;

—delayed payments in respect of interim certificates.

—delay in the preparation and settlement of the final
account.

The role of the builder in the small works sector is
subservient to that of the client insofar as the measure
of obligation is concerned. The client is privileged by
the standard conditions of contract to vary the works
almost at will during the period of construction and this
without surcharge. Conversely, the contractor is
burdened, often excessively so, with the task of substan-
tiating requests for extensions of time and in endeavour-
ing to gain proper reimbursement for costs incurred by

variations.

Liquidated and ascertained damages provide the client
with an immediate remedy in the event of the contract
periods, and any agreed extensions to it, being exceed-
ed. A similar remedy is not available to the contractor
who has suffered losses as a result of inadequate or
belated payments.

Therefore, there is a need for a greater measure of equi-
ty to exist between the obligations and restrictions of
the two parties. There is also a distinct need for the pre-
construction requirements of the contractor to be fully
acknowledged and understood insofar as the irrfpor-
tance of quality of information and time allowance are
concerned. The facility for discretion offered by the Code
is not enough. The requirements of the contractor must
be related in specific terms and adhered to.

The problem areas which confront the small works contrac-
tor can be summarized as:

» those created by poor quality information at tender stage;

» inadequate time allowances for the processing of that in-
formation and inadequate time allowances for the plan-
ning of resources;

« the inability to secure realistic and prompt payments for
work executed.

MINIMISATION OF PROBLEMS

Problems relating to information

One of the fundamental obligations of the client is to pro-
vide each tenderer with the precise requirements of the
works to be undertaken. This undertaking is both time con-
suming and costly. Nonetheless it is essential. The level of
completeness of design establishes the measure of detail
which can be provided and the degree of precision to be
achieved. Information based upon incomplete design will
promote the need for variations and the liberal use of pro-
visional sums.

Variations will, without doubt, continue to occur but they
should be confined to matters which could not have been
reasonably foreseen by the professional adviser prior to the
works being offered to tender. Conversely, where there is
a desire to vary the works and this variation could have been
foreseen — whether in the form of omissions or additions
—then this must be looked upon as a privilege afforded to
the client and not a right. Such a change in attitude would,
by virtue of the potential consequences, reduce the level
of variations and would ensure that the works had been
thoroughly thought through.

None of the methods currently provided for the valuing of
variations is wholly acceptable. Valuation based on tendered
rates, whilst better than having no basis at all, does not
necessarily correspond with the intention. Reimbursement
on a daywork basis does not take account of disruption. The
submission of a priced estimate prior to the works being car-
ried out is often impractical to implement.

The major proportion of variations introduced during the
construction period arise as a result of deficiencies within
the design process and the contractor should not be ex-



pected to suffer as a result.

There is an urgent need for the issuing of variations and
the valuation of those variations, to be fully investigated
within the small works sector with a view to minimising the
disruptive influences, to reducing the level of risk and uncer-
tainty and to reducing the indirect administrative pressures
which variations create for the contractor.

PROBLEMS RELATING TO TIME

Time allowed for the preparation of tenders

The Code recommends a minimum period of four weeks for
the preparation of tenders but suggests, having regard to
the size and complexity of the works, that many projects will
require longer. This is particularly relevant where bills of
quantities are not provided by the client. This minimum
period is often not observed by the professional adviser and
(tihe time allowance is sometimes limited to a few working

ays.

The April 1989 edition of the Code retains this minimum
period, but, in addition, specifies that the four working weeks
represents 20 working days’. This definition suggests that
the National Joint Consultative Committee (NJCC) is aware
that contractors are often expected to observe a working
week in excess of five days where tender preparation is con-
cerned. The need for an adequate period of time to be allow-
ed for tender preparation in this edition can be gathered
from the statement ‘inadequate tendering time can lead to
mistakes and the client may not obtain the most competitive
prices’. This is another example of favouring the interests
of the client.

The ‘without quantitites’ arrangement has gained in
popularity since the publication of the 1977 edition of the
CPSSST and it is now not unusual for projects in excess of
£1 million to be let on this basis. This probably accounts for
the removal from clause <3 (Time for Tendering) in the 1989
edition has of the phrase ‘smaller works without quantitites'
and the substitution of ‘plan and specification tenders’. This
change points to an awareness by the NJCC that the ‘without
quantities' arrangement is no longer confined to small works.
Most building projects are unique and quantities need to
be drawn up as part of the estimate’s preparation. This is
a costly and time consuming process which, in the case of
the smaller building company, may demand the use of an
external agency.

As quantities prepared by the contractor contain less detail
than those prepared for the client they probably require less
time to prepared. Nonetheless, a time factor is involved and
must be provided for.

The main benefits to the client using a 'without quantities’
arrangement are savings in time and fees. There are also
other benefits to be derived by the client which do not
receive a similar degree of consideration. From the contrac-
tor’s viewpoint the limit of obligation is less precisely defin-
ed in the 'without quantities’ arrangement and similarly, the
demand for good quality information is less stringent. An
examination of documents to compare the characteristics
of the two arrangements provide evidence to support this
view. Nonetheless, it can be argued that the benefit deriv-
ed from savings in time is not so much to do with the time
required to prepare bills of quantitites as it is to do with the
savings in time resulting from a more relaxed approach
towards design detail. In this respect the ‘without quantities’

arrangement not only reduces the design workload prior to
the time the contract is awarded but it also provides a
greater measure of security to the professional adviser. Con-
versely, ail contractors engaged in tender preparation are
burdened with the additional time required to produce quan-
tities, the associated costs and the additional increases in
risk which this entails. Contracts, by and large, require bills
of quantities to be provided by the client and this require-
ment should be observed.

The use of shorter bills of quantities or quantities prepared
in accordance with SMM7 — which is less complex than its
predecessor —could satisfy the needs of the small works
sector. However, the current trend within certain areas of
the building industry is to move away from the use of bills
of quantities except for projects of a large and complex
nature. Ifthis trend continues then the burden to be borne
by the contractor will intensify. Over the years contractors
have been prepared to accept this additional burden as a
condition precedent to obtaining work and survival.
However, the demands have escalated during recent years
and have now reached an almost intolerable level.

At the tender preparation stage the difficulties created for
the contractor by inadequate information are more apparent
than real and the full impact is not revealed until construc-
tion is under way.

Time allowed for the opening and consideration of
tenders

CPSSST, although not specific in respect of time allocations
for the opening of tenders, the consideration of submission
and the notification of results, is nonetheless precise in in-
tent. However, this is rarely observed by either the client
or professional adviser.

Experience shows that tender submissions are seldom open-
ed on the day of submission, that evaluation can take many
weeks and that the notification of results as prescribed by
the Code is infrequent.

There appears to be no valid reason why this recommenda-
tion should not be adopted by the client and the professional
adviser. The failure to respond points to a lack of interest,
in all but the successful submission, once tenders have been
received.

Unsuccessful tenderers require the information provided by
the notification of results to facilitate re-appraisal of future
requirements in both the short and medium terms and to
plan their resources. This requirement extends also to sub-
contractors and in some instances to material suppliers.

There is a need for tenders to be opened immediately follow-
ing receipt and in this respect there may be grounds for
reviving the formal opening custom to which all tenderers
may attend. There is also a need for defined periods of time
to be allocated to provide for both the consideration of
tenderers and the notification of results. Such directives
would add to the confidence and would aid the management
processes within the contracting organisations.

Time between the appointment of the contractor and
commencement of work on site

This period provides the contractor with time to plan the
works and to organise his resources. Whilst the 1977 edi-
tion of the Code emphasises the importance of this period



it does so without allocating a specific period of time. As a
consequence the successful contractor is often confronted
with the date of possession of the site being unrealistically
close to the date of acceptance of the tender.

However, the 1989 edition recommends a maximum period
‘not exceeding two months'. This maximum period pays
credence to the interests of the client insofar that ‘un-
necessary delay in achieving a start on site may involve the
employer in extra costs'. Conversely, the stipulation of a
maxium period fails to observe the need for a minimum time
period insofar that ‘undue haste to make a physical start
on site may result in extensive and costly variations which

can lead to prolongation and not reduction of the total con-
tract period’.

There is a need for a minimum period of time to be establish-
ed to provide for the planning process and for this to be in-
corporated in the Code.

There may be instances, depending upon the type and
nature of the works, where a contractor requires less time
than the minimum stipulated and in such instances an earlier
start should be permitted. However, this isa decision which
must rest with the contractor. The earlier start time should
not be a condition precedent to being awarded the contract
nor should it jeopardise the management function and the
smooth running of the works.

Practice and procedure concerned with financial manage-
ment subsequent to the letting of the works.

The prime duty and essential requirements of the contrac-
tor during the period of construction are:

» the possession of sufficient information to enable the
works to be adequately resourced and capable of being
progresses in a balanced arrchstructured manner without
delay and disruption;

»

+ the provision of sufficient time for the satisfactory com-

pletion of the works;

» the maintenance of an adequate cash flow provided by

regular and prompt payments in respect of work executed
and materials on site.

These requirements are equally applicable to sub-
contractors.

The quality of information and the provision of time also
feature prominently during construction. Unlike the time re-
quirements during the design stage those during construc-
tion have direct financial implications. In considering this
it is necessary to distinguish between those financial implica-
tions which arise as a result of naturally occurring hazards
and those additional burdens which are imposed by the ac-
tions of the client or the professional adviser. It is the latter
which are considered here involving:

—the contract sum;
—certificates and payments;

— provision for retention monies;

— variations;

— extensions of time;

— damages for non-completion;

— fixed and fluctuating price levels;

—the level of prime cost and provisional sums.

(a) the contract sum

The contract sum, constitutes an unqualified Tump sum’ bid
to ‘execute and complete the whole of the works
specified within contract documents’.

This extract from JCT80 suggests that, to a large extent,
the limit of obligation to be placed upon the contractor has
been established. However, in the small works sector, this
is rarely the case and often many areas of uncertainty ex-
ist. Variations to the work specified are introduced during
the construction period and these changes inconvenience
the contractor. They invariably disrupt and delay the works.
Similar characteristics are experienced with work to be set
against provisional sums.

Standard forms of contract offer immediate remedies to the
client to compensate for financial losses brought about by
unauthorised extensions of time beyond that specified.
Moreover the client is privileged by the ‘safety-net’element
of financial security afforded by the system fo credit pay-
ment in which the value of work executed and materials on
site is always substantially in excess of payments received.
Conversely, the contractor is obligated to carry out the ad-
ditional works relating to variations, to maintan quality con-
trol,to mitigate loss to the client and to provide all necessary
information in support of a claim or claims for extensions
of time and financial reimbursement. These requirements
are responsible for creating additional stresses upon both
the technical and financial resources of the contracting
organisations. On the other hand, if the design work had
reached a stage of substantial completion prior to tenders
being invited then the measure of variation would be reduc-
ed and the additional burden of responsibility placed upon
the contractor would also be reduced.

The information provided at tender stage and to which the
contract sum relates must genuinely reflect the total quan-
tity and type of work to be undertaken. The contract sum
must not be looked upon by the professional adviser as a
budget to be designed to. Nor should the conditions of con-

tract be interpreted as a means by which variations can be
introduced at will.

Difficulties associated with this area of consideration can-
not be viewed in isolation and any improvement sought will
be conditioned by directives related to other issues concern-
ed with practice and procedure.

(b) Certificates and payments

Cash flow facilities provided by interim valuations and
payments in respect of work executed and materials on site
are the life blood of industry. The smooth running of a
building contract and, to a large extent, the survival of the
building company is affected by:

— the accuracy of the valuation;



—the prompt issue of the payment certificate;

— payment within the period stipulated by the conditions
of contract.

Avaluation which fails to reflect the true value of the works
in progress is placing unnecessary financial pressures upon
the contractor. Inthe context of a single contract the effects
may not be serious but when considered in relation to a
number of contracts then the effects can be substantial. This
is particularly true for the small works sector where a sound
basis for valuing works in progress under a ‘without quan-
tities' arrangement does not generally exist.

Similarly, the belated issue of a certificate will create fur-
ther pressures upon the contractor’s working capital. Stan-
dard conditions of contract, whilst specifying the limit of time
for payment, do not specify a limit of time for the process-
ing of the interim valuation from the date when particulars
are taken on site to the date when the certificate is issued.
Acontractor, in arranging the finances of the company, re-
quires to know the maximum period of time allocated to the
preparation and the payment of interim accounts. Delays
in these respects add a further dimension to the drain on
the financial resources of the company.

Remedies exist within the standard forms of contract to
safeguard the interests .of the contractor in respect of
payments but the remedies are severe and would be con-
sidered only in the last resort. This points to the need for
measures to be introduced which would provide:

» greater degree of control over the process of valuation
and certification than currently exists;

 forthe contractor to be adequately reimbursed for losses
sustained as a result of delays in certification or in pay-
ment as an immediat$.rigbtr similar to the way in which
liquidated and ascertained damages provides for the in-
terest of the c”ent.

(¢) Variations

A provision for variations appears to be necessary to satisfy
the interests of the client. Such a provision should not,
however, conflict with the interests of the contractor. Varia-
tions irritate and disrupt the pattern of works, they cause
delays, they create additional administrative work and they
are often responsible for inflicting losses upon the contrac-
tor both in terms of cash flow and in the measure of finan-
cial reimbursement.

The facility to vary afforded by the standard conditions of
contract should be applied in the spirit for which it was in-
tended. It should not be used to provide the professional
adviser with a means of delaying substantial proportions of
the design work until sometime during the construction
period.

There is evidence to show that in many instances the tender
submission provides the first indication to the client of the
likely cost of the works and, as a consequence, tests the
viability of the project. This is a further area where the pro-
cedures are abused and where the services provided by the
contractor are exploited.

The most obvious way to minimise the effects of variations
is to introduce controls which limit the scope to vary.

In considering how this can be best achieved it is first
necessary to distinguish between those variations which
could not have been reasonably envisaged at the pre-tender
design stage and those which arise as a result of the design
work being incomplete at the time tenders are invited.

It is argued that the contractor should not be penalised for
matters which have not received proper attention prior to
tenders being invited. It is further argued that such elements
of varied work should not be incorporated under the con-
tract except with the express agreement of the contractor.
Furthermore a client should not be permitted to enter into
a lump sum agreement unless the design is substantially
complete and adequately documented prior to tenders be-
ing invited. Iftime and other constraints prohibit such an
action then an alternative arrangement should be sought
as a matter of course.

The problems related to the valuation of variations, where
such have been properly applied, remains and there is a
need to re-think the processes available in relation to pre-
sent day requirements.

There are some relevant events quoted in the standard
forms of contract condition which are outside the control
of either the client or the contractor. Hoeever, those which
are include ‘compliance with the architect/Supervising Of-
ficer's instruction’and 'the contractor not having received
in due time necessary instruction, drawings, details or
levels’. Both feature prominently in claims for extensions
of time.

(d) Fixed price levels

The normal practice for the letting of building work contracts,
where the contract period does not exceed twelve months,
is by the fixed price arrangement. However, longer periods
can be.observed at the discretion ofthe professional adviser.

This arrangement is onerous for the contractor even when
all information regarding time is made available at the
tendering stage and when it can be assumed that the total
measure of responsibility for the fixed price arrangement
is to be shared by all concerned with the building project.
These criteria do not apply because:

— the date of possession of the site is often not stated within
the tender documents and, as a result, the period of time
to which the fixed price arrangement applies is unknown;

— material suppliers will not, as a general rule, observe and
abide by the terms of a fixed price arrangement.

This raises the question of the fairness of such an arrange-
ment, particularly during times of high levels of inflation and
interest charges. One means of improvement is for the date
from which the firm price arrangement should commence
to be the ‘Date of Tender', being ten days prior to the sub-
mission of tenders. Such a change would be consistent with
the fluctuating price arrangements and would take account
of the variable periods of time between the submission of
the tender and the date the works are schedule to com-
mence on site.

There is also a need for a limit of time to be set against the
firm price arrangement. By establishing a maximum limit to
which the firm price arrangement can be applied and by
relating the commencing date to the 'Date of Tender' cer-



tain benefits will result:

—the contractor would know the limit of obligation in
respect of time and would experience a greater level of
confidence in predicting the change which are likely to
occur within the national economy in the short term;

— a precise time stipulation would promote a more expe-
dient level of processing between the submission date
and the date when the contract is awarded.

(e) Prime Cost and Provisional Sums
From the viewpoint of the contractor there are three main

areas of concern in respect of prime cost and provisional
sums:

() the often substantial aggregate level of prime cost and
provisional sums in relation to the total contract sum;

(i) the inability to prepare an adequate programme for the
works when a large proportion of the design material
is either incomplete or unavailable;

(iii) the indiscriminate usage of prime cost and provisional
sums as a means of reducing the time required for the
design process.

Whilst the need for prime cost and provisional sums is
acknowledged, the fact remains that the contractor requires
to know the total extent of the works which are to be car-

ried out during the period of time specified in the form of
tender.

In this context it is suggested that the recommendations of-
fered by the CCPI and which are contained within SMM7
should apply equally to the ‘with quantities’and the ‘without
quantities' arrangements. The tender documents should
distinguish between ‘detyjedland ‘undefined’ elements of
work. Where the extent of the work, which is intended to
be included undei“the head of prime cost and provisional
sums, can be defined and made fully known to the tenderer
then it seems reasonable to expect this work to be contain-
ed within the specified contract period. Conversely, where
full details cannot be supplied at tender stage and where
the works are incapable of being precisely defined then it
would seem unjust to expect such work elements to be in-
corporated into the contract period.

This suggests that attempts should be made to:

(1) improve the quality of information to be provided at the
tender stage;

(i) promote the need to thoroughly plan and substantially
complete the design work prior to tenders being invited;

(i) assist the contractor in the preparation of a realistic pro-
gramme for the works.

Some of the suggestions which are offered in this report and
which concern the practices and procedures currently
observed by the small works sector of the building industry
do not involve major changes. Nonetheless, they are of fun-
damental importance.

SUMMARY OF THE DEFICIENCIES AND THE NEEDS
This summary relates specifically to small building works

which are let by the traditional lump sum, without quantities
and fixed price arrangement secured by the use ofthe selec-
tive and competitive tender process. It is based on the
assumption that for the foreseeable future the CPSSST Code
and the JCT standard forms of contract will continued to
be used by the private works sector of the industry.

In deliberating upon the issues contained within this sum-
mary it is necessary to demarcate between the deficiencies
which currently exist within the system and the proposals
offered for their rectification, the deficiencies have been pro-
ved by examination and analysis, whereas the proposals
represent principles.

Whilst attention to the problem areas has been directed
primarily towards satisfying the interests of the contractor
it is accepted that the professional adviser holds similar con-
cerns. Consequently, improvements which are introduced
to the traditional system to benefit the contractor would,
offer equal benefits to the client and professional adviser.

PRE-TENDER CONSIDERATIONS

General considerations

1. The information requested within the ‘Preliminary En-
quiry’to CPSSST should be completed in detail prior
to a preliminary invitation to tender being made. This
would satisfy the first of the two objectives stated in
the Code.

2. The time period between the preliminary enquiry and
the despatch of the tender documents should be limited
to four weeks. This is considered necessary in the small
works sector where planning in the short term is of vital
importance.

3. The use of the ‘Code’ should be restricted to projects
for which the detailed design work is substantially com-
plete at the date when the tender documents are
despatched. The objectives of this are to eliminate the
non bona fide enquiry, to control the level of probable
variation during the construction period, to provide the
contractor with realistic information for the preparation
of the estimate, to assist in reducing the measure of
abortive work and to minimise the level of risk and
uncertainty which often confronts the tenderer.

4. Minimum time allowances should be stipulated for
estimate and tender preparation in respect of both the
‘with’ and the ‘without’ quantities arrangement. This
is necessary to safeguard the interests of the contrac-
tor in instances where time for the completion of the
building project is of fundamental importance to the
client.

5. Tenders should be opened on the date of submission.
Consideration should also be given to reviving the
custom of a formal opening.

6. A maximum period should be stipulated for the con-
sideration of tender submissions and the notification
of results.

7. The results of tender submissions must be notified in
the manner prescribed within the Code. This informa-
tion is of vital importance to tenderers it provides a
means for effective planning in the short term.



POST-TENDER CONSIDERATIONS

1. A minimum time allowance should be stipulated for the
period between the appointment of a contractor and the
commencement of work on site. The objective of this
constraint is not only to provide adequately for the plan-
ning of the construction works but also to protect the
contractor from the pitfalls of a hurried start on site.

2. Acontractor needs to know this time period for the issue
of certificates at the tender preparation stage in order
to plan the finance resource requirements. A maximum
period of time should be allocated for the taking of
details on site, for the compilation of the valuation and
for the issue of the certificate. This time period, which
may vary from project to project, should be specified
within the tender documentation.

3. There is a need to introduce into the conditions of con-
tract a facility which provides for the contracto to be
compensated is the event of a late payment by the
client. This figure should be determined by the contrac-
tor and inlcuded as part of the tender submission. The
conditions of contract should also provide for this facility
to be implemented with immediate effect upon the oc-
currence of the breach.

4. There is a need to introduce a measure of control into
the conditions of contract which would both deter and
limit the scope to vary. In this respect there is a need
to distinguish between those changes which could have
been foreseen by the professional adviser at the pre-
tender stage and those changes which could not. A dif-
ferent payment structure should then be provided for
each.

5. This area of contention closely relates with the quality
of information and the facility to vary the works.
Measures introduced Urthe procurement system aim-
ed at improving the manner of communication between
the parties tc*the contract will reduce the need to claim
for extensions of time.

6. There isa need for a commencing date for the fixed price
arrangement to be changed from the date of posses-
sion of the site to the ‘Date of Tender' being ten days
prior to the submission oftenders. There is also a need
for a limit of time to be set against the firm price ar-
rangement. This is necessary to take account of the at-
titude displayed by material suppliers towards the fix-
ed price arrangement. Also to reduce the measure of
risk and uncertainty created for the contractor by a fluc-
tuating and unpredictable economy.

7. There is a need to distinguish between ‘defined' and
‘undefined’elements of work. The purpose of this is to
limit the contractor commitment, in respect of time and
other resource, to those elements which are known and
which can be precisely described within the tender
documentation.

INFORMATION AND DOCUMENTATION

Many areas of concern, both pre and post contract have
been categorised and identified, with the recommendations
contained within the current procedures for the letting and
the control of the construction works. The benefits to be der-
vied from the introduction of changes to the procedural

mechanism could be considerable in their own right.
However, for the changes to be wholly effective, it is
necessary to direct attention towards the broader issues of
the supporting functions provided by information and
documentation.

There are many options available to the professional adviser
for conveying information to the contractor at the pre-tender
stage. Information, in support of the drawn material, can
be offered in various styles of presentation. Astandard for-
mat does not exist for the construction of buildings within
the small works sector. The styles of presentation range from
the specification format to schedules of work and, to a
diminishing extent, the bills of quantities format. Whilst each
style of format is designed to provide for the particular needs
of an individual contract this criterion is rarely observed.
More often the commercial interests of the client take
precedence. In such instances the style of the documenta-
tion is tailored to suit the interests of the client without due
regard being paid to the requirements of the project as a
whole and those concerned with it.

Some of the methods used for the conveyance of informa-
tion also provide a means for maintaining financial control
during the construction of the works. Other methods do not.

Research has shown contractors to be undeterred by either
the issue of inadequate information or by the inappropriate
use of a particular style of documentation at the tender
preparation stage. The reason for this is that contractors
have become accustomed to accepting the additional burden
of risk created by deficiencies in this respect in order to
maintain the required turnover of the firm. Research has
shown also that disputes arising during the construction
period, which result from the inability of the contractor to
gain satisfactory reimbursement for work executed, have
become the norm rather than the. exception in recent years.
This creates a further major area of risk to be borne by the
contractor.

These additional areas of risk and uncertainty are imposed
upon the contractor by the indiscriminate actions of others.
They could be avoided. Whilst there is a need for the pro-
fessional adviser to be sympathetic towards the commer-
cial interest of the client this need should not be achieved
by actions which are detrimental to those engaged with the
construction of the works. A contractor should not be plac-
ed in a comprising and unequitable position by virtue of
these impositions nor should the contractor be criticised for
the results of the failures stemming from the imposed risks.

In recent years attention has been directed towards cater-
ing for the needs of the larger building project. As a conse-
quence the needs of the small works sector have been over-
shadowed and disregarded. It is hoped that this paper
makes a useful contribution to redressing the balance.
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PERSONAL VIEWS

Minor building works —
The tendering syllogism

G. Senior, MCIOB, FRICS, presents a personal viewpoint of a major segment of
building construction works within the UK which is generally classified as ‘minor
works’ and for which bills of quantities are not generally employed.

INDUSTRY AND COMMERCE alike have experienced
difficulties over the years with ‘minor works’; both are
very aware of the fact that procedural inadequacies exist
which substantially increase the risk element to the client
and/or the contractor in what has always been a hazar-
dous and risk-intensified area of the industry.

the building owner, employing
authority and professional ad
visers. When taking these fae
tors into account the actual
range can be very sul

Fitzmaurice 1858).

The tendering contractor is
invariably in the invidious posi-
tion of endeavouring to satisfy
certain fundamental criteria
which have a direct bearmg on
the success of the organi

contractor tirms.

pre-tender design element In
each case, however, little or no
credence has been given to any
form of quantification mech-
anism to facilitate a common
basis for tendering and an aid
to fi 1 control

i) the enhancement of his
reputation with the aim of
securing future work;

from a few thousand pounds to
well in excess of a million
pounds

The obtaining of work in a

his client of all the potential re-
quirements during the develop-
ment of the design and that he
makes sure that these re-
quirements are met before
tender Designers should not
take the line that variations can
be accommodated later, but
rather should work agamst the
high cost of late d

petitive situation without
bills of quantities relies solely
on the completeness and ade-
quacy of the drawings or. in
certain cases, drawings,
specification/schedule  of
works. Drawings, in this con-
text. tend to be complete only in
so far as they affect the obtain-
ing of approvals in respect of

Geoffrey M. Townsend.
FRICS. FCIOB, FCIArb,
welcomed the publication of the
manual but with certain reser-
vations. He emphasised that the
'system' could only work in cer-
tain situations and that it com-
pletely lacked the necessary in-
gredients for cost control ?nd
maintenance of adequate cash-
flow facilities

In his paper entitled '"The
quantity surveyor's response
for the CIOB. he

1 and building regula-
tions. and details relatmg to
finer points of specification re-
quirements that are left to the
contractor’s ingenuity and
judgement until the work is. in
fact, due to be carried out on
site.

The period allocated for
tender preparation in the ma-
jority of instances has no bear-
ing on the size of project or its
complexity, the size of firm
tendermg, or the degree of

‘One cannot remove the need
for cost control... but Ido press
for tenderers to bid for like
against like'.

Both statements indicate an
awareness of the problem and
of the inadequacies which exist
in the methods generally
employed in tender procure-
ment for this particular work
category and although the
symptoms have been identified
the root cause and the
necessary remedial treatment
still remain a problem.

THE PROBLEM
Pre-lender
Minor, in the context of building
construction, is largely a mat-
ter of opinion rather than
universally accepted fact, even
though the JCT have shown
their awareness to this by the
production of independent Stan-
dard Forms for minor, in-
termediate and major works
based upon distinctive mone-
tary values. In practical terms,
however, the fact remains that
the definition of category range
is primarily related to a
number of issues which concern
mainly the size of organisation;
work type and style; degree of
plexity and the opinion of

k ract involve-
ment Consideration is not
given to the fact that, in this
type of work, dimension
preparation is also necessary
(often by use of external
resources) before pricing can
commence and yet the time
period allowed for tender
preparation is normally far less
than the minimum period
recommended in the Code of
Procedure for Selective Tender-
ing where quantities form part
of the tender d ion,

il ok g the best price for
the work and to maximise
on the investment;

iii) reducing the tender to an
absolute minimum to main-
tain the necessary degree of
competitiveness.

Post-contract

The lump sum in respect of a
drawing and specification con-
tract is adequate only in so far
that it makes the building
owner aware of the total finan-
cial obligation for the construc-
tion of the project as the con-
tractor has interpreted it and
providing no changes are made.
Immediately instructions are
issued varying the quantity,
quality or sequence of works,
then problems are being
created.

Methods for compiling
estimates and tender adjudica-
tion vary considerably depen-
dent upon the policy of each in-
dividual company and the
documentation supplied. Com-
mon to every estimate, how-
ever. will be allowances for
preliminary charges: measur-
ed work (main and subcon-
tract): nominated subcontrac-
tors and suppliers; and provi-
sional sums: and even these
block elements in the majority
of instances cannot be isolated
with any degree of accuracy in
the lump sum' situation.

Industry has voiced its
awareness from time to time
that a problem does exist within

This time constraint is a ma-
jor hazard which precludes the
contractors from raising all but
fundamental issues with the ar-
chitect. This in itself creates a
situation which allows error by
omission or incorrect inter-
pretation. Measurements taken
from the drawings for use in the
preparation of the estimate will
vary from contractor to con-
tractor, as will interpretation of
requirements, thus increasing
the risk element and elimi-
nating one fundamental re-
quirement - the common basis
for tender. It is prudent to note
that common law will assume,
in the case of a dispute arising,
that the contractor has includ-
ed all things necessary to com-
plete the works (Williams v

this 'y and this has been
seriously considered in recent

years by the Building
Employers Confederation
(BEC); British Property

Federation (BPF) and the
Association of Consultant Ar-
chitects (ACA) all of whom ap-
pear to agree that the problem
has been caused by certain in-

dequacies and deficiencies in
procedures and practice. The
emphasis in the case of ar-
chitects and the BEC has been
directed towards the conditions
of contract which set out the
terms of reference and the
rights and obligations of the
parties to the contract, whereas
the BPF have concentrated
their efforts on the design
criteria with particular em-
phasis on the adequacy of the

The prime consideration of
any business enterprise is pro-
fit and the maximisation of in-
vestment This consideration is
equally valid whether viewed
from the building owner's or
contractor s standpoint The
awareness of this and the im-
portance attached to it are il-
lustrated in clause 13of the JCT
Standard Form of Building Con-
tract 1980 Edition where certain
discretionary powers are af-
forded to the quantity surveyor
in respect of the valuation of
variations.

Finance is a fundamental
resource in the construction in-
dustry and equally a very ex-
pensive commodity The
awareness of this by the con-
struction industry and the pro-
blems which it can create are
portrayed by the changing role
of the quantity surveyor where
greater emphasis is being
displayed towards financial
management.

‘When considering the forego-
ing, relative to the prime objec-
tive of any business enterprise,
then it would appear that to con-
centrate attention towards the
conditions of contract is

isguided. It has no r dial
benefits whatsoever and only
serves to treat the effect and not
the underlying cause

Until industry can produce a

tandard procedural method of
tender procurement, which pro-
vides a common basis for
tender and allows tenderers to
price for like against like. and.
furthermore, provides a
mechanism to deal more ac-
curately with the valuation of
variations and other changes
which almost inevitably occur
during the construction period,
then the gross risk element
borne by both parties to the con-
tract, and indeed the associated
problem area, will still remain.

.ROBOTICS

Any members with an
interest inthe develop-
ment or application of
robotics for construc-
tion are invited to con-
tact Peter Harlow at
the 'Institute’s head-
quarters. Tel:". Ascot

(0990)23355.



TENDERS FOR SMALL WORKS - AN EMPIRICAL STUDY

G. SENIOR
Senior Lecturer, Department of Surveying, Nottingham Polytechnic,
Nottingham, England

Abstract
The largest number of tenders within the construction industry is
for small works. The most popular method of procurement is by the
traditional lump sum arrangement. This is because the method
permits an assumed certainty of financial commitment which provides
short term commercial benefits to the client. Tenders for the lump
sum without quantities arrangement depend upon a full observance of
the Code of Procedure for Single Stage Selective Tendering
(CPSSST) . The paper accepts the appropriateness of this, but
argues that the Code is often administered incorrectly.

Based upon empirical research, the paper relates the aggravation
factors and by implication the financial losses that are
experienced by the successful, and the unsuccessful tenderers alike

a result of this. Measures whereby improvements to the Code may be
effected are then set down.
Keywords: Procurement, Tendering, Risk.

1 Introduction

Over many years the building industry has been aware of the prob-
lems associated with the placing and management of building contra-
cts. The problems are numerous and diverse and concern all facets
of the building process from inception to completion. They relate
to methods of communication, to quality assurance and to time and
to money constraints. From the client perspective, late completion
of the building project, excesses to the contract sum and poor
quality workmanship cause the most concern whereas the contractor
is incensed with difficulties created by incomplete design, poor
quality and untimely information, inadequate time allowances for
the processing of that information and unrealistic and delayed
payments for work carried out. The diagnosis of the industry has
resulted in modifications being introduced to the established
procedures since the publication of The Banwell Report in 1964.
More recently Codes of Convention have been formulated by the
Co-ordinating Committee for Project Information (CCPI). Substant-
ial changes have been made to standard forms of contract conditions
and new forms have been issued by the Joint Contracts Tribunal, the

as



Association of Consultant Architects, the Office of Fair Trading
and the Building Employers Confederation.

Moreover a revolutionary approach to procurement was offered by
the British Property Federation in 1983 but this failed to gain the
necessary level of support. There are various reasons for this
negative reaction by the industry. The main reasons however relate
to the wholly radical nature of the approach mechanisms both in
principle and in practice.

Letting building works by the traditional process remains the
most popular method of procurement within the United Kingdom for
the method offers an assumed 'certainty of pricel and an assumed

measure of 'accountability' to the client. These likely benefits
however are invariably lost when contract periods and contract sums
are exceeded. This creates major problems for all concerned with

the building project, and for the industry as a whole because the
problems are rarely confined to their source of origin.

One major disadvantage with the traditional method of procurem-
ent is that the two stages of design and construction are distinct.
This encumbrance has been acknowledged and the recommendations
introduced have been directed towards this need for a more effect-
ive and harmonious relationship. However the achievement of this
objective relies upon factors other than those relating to proced-
ural mechanisms. Sufficiency of information and suitable methods
of communication are also fundamental issues. Banwell, in aiming
to achieve greater "efficiency and economy" emphasised these needs,
particularly the need for adequate time allowances to enable the
information to be properly processed. Moreover Banwell further
observed the need for bills of quantities albeit of a simpler
format than existed at that time together with a single unsophist-
icated standard form of contract conditions. Similarly the CCPI
realised the importance of good quality information and document-
ation and in this regard were adversely critical of the design
team. The CCPI saw the need for the design team to think, and act
as a whole in the belief that benefits accruing from integration in
this respect would extend naturally to the construction stage
thereby providing benefits to the contractor also. However CCPI is
mainly concerned with the larger building project and its use, in
the context of the smaller building project, could prove to be
administratively impractical and prohibitive.

Obtaining tenders using the 'without quantities' arrangement has
substantially increased in both volume and price range during
recent times. The reason for this is that recent changes in the
national economy have resulted in a substantial increase in the
building workload as a consequence of increased opportunity and
provision demands. Furthermore this buoyancy factor has created an
environment which is more responsive to the rigours of commercial
enterprise and to critical consumer awareness. The resultant
effects of this are that:

(a) Time allocations for design and construction need to be
reduced to provide for speedier completion dates.



(b) The client and the contractor are more conscious of their
rights in respect of contract and tortuous liability and
will seek to gain financial reimbursement for losses
incurred.

These factors question the suitability of the traditional system
for current needs. Notwithstanding this the continued level of
popularity indicates that the system will continue to be used in
instances where money is the prime consideration. A condition which
prioritises both resources of price and time creates demands upon the
design team which are incapable of being achieved unless the proce-
dural disciplines are relaxed. Recent research has clearly reveal-
ed a change in attitude by those involved with the placing and
management of building contracts and malpractice has been used at
times as a means of achieving desired client objectives. This
malpractice applies particularly to issues concerning time. Dis-
regarding abnormal circumstances then the time for constructing a
project will not usually contain a sufficient degree of tolerance
to enable significant time related benefits to be achieved by the
client. Therefore substantial savings in time must be derived from
the period normally allocated to pre-tender design also from the
period which should be allocated to planning immediately subsequent
to the award. The fact that remedial measures have largely failed
suggests that the faults may, to some extent, lie in the administ-
ration of the procedures rather than in the procedures themselves.
Publications support this viewpoint.

2 TIssues relating to behaviour

Assuming that the objectives of the client, the design team and the
building contractor are similar in principle and that they differ
only in degrees of emphasis and intensity, all require the whole or
individual elements of the construction work to be completed as
speedily as possible, all require good quality work to enhance
reputation and all require to maximise the value of the investment.
In the 'lump sum' competitive environment these time and money
constraints act in conflict with the need for adequate information
and with the need to maintain quality control. Selfish endeavours
aimed at satisfying commercial interests have the effect of
increasing risk and uncertainty. In the context of the client and
the design team the additional measure of risk and uncertainty is
minimal when compared to that borne by those concerned with the
construction process. This differential is due to the indemnifi-
cation provisions contained within all standard forms of contract
conditions which are more effectively protective of the interests

of the client than they are of the contractor. The particularly
high levels of both naturally occurring and imposed risk and
uncertainty are a major concern to building contractors and have
been for many years. This adverse characteristic raises the question
of viability and the reason why inadequate tender enquiries continue
to generate a response. One reason is that the degree of inadequacy



may not necessarily be apparent at the tender preparation stage. The
main reason however is that a building construction firm needs to
obtain work to satisfy predicted levels of turnover and to survive.
Moreover that a competitive environment prohibits the use of money
allowances being incorporated within the tender submissions as a

safeguard against probable issues of uncertainty. These objectives
and constraints are largely responsible for the high level of
recorded insolvencies which afflict the building industry. When

considering the style of credit control used by many contractors,
which provides for tactical distribution methods of payment to
creditors, then it would seem that without this safeguard the level
of insolvency would escalate.

A high proportion of clients opting for the traditional system of
procurement are not only operating within the constraints of a tight
budget but are also seeking an early completion of the works. Even
assuming that the design team is aware of this criterion it is
unlikely to advocate the use of an alternative arrangement which
will probably result in the commission being forfeited. A more
likely response would be for these client requirements to be satis-
fied by allowing the design to extend into the construction period.
This approach gives rise to variations and promotes the need for
extensions of time. The resultant manifestations being delayed
completions and excesses to the contract sum.

In the competitive environment the contractor has no alternative
other than to prepare a tender submission on the information provi-
ded by the drawings and the support documents. If this information
does not reflect the precise requirements of the client then
difficulties are created for the contractor and others engaged with
the construction process. The commissioning of building work
within the small works sector is often a unique experience and for
a client to accept a system of procurement which does not necess-
arily provide prima facie security, demands a measure of
understanding and trust far in excess of that which currently
exists. Notwithstanding this, building work should not be let
using the lump sum arrangement unless the design work is substant-
ially complete, unless all pertinent information can be made
available at the time tenders are invited and unless sufficient
time can be allowed for the processing of that information.

These issues focus attention upon the CPSSST and the conditions
of contract. The CPSSST, which is wholly flexible in its direct-
ives, comprises a series of recommendations to facilitate the
conveyance of essential knowledge from the client to the contrac-
tor. Conversely the conditions of contract are mandatory in their
directives and almost totally alienated from the CPSSST. They are
characteristically rigid, reactive in disposition and only take
account of those matters which were seen to exist when the contract
was entered into. This area of incompatibility which exists
between the pre and post tender procedures could be stabilised by
reducing the measure of flexibility afforded by the CPSSST.

However extreme care would be required in the introduction of
change for the procedures need to remain sensitive to the
requirements of the design team. Also care would be needed to
avoid an unequitable transfer of risk and uncertainty.



3 Deliberation of the CPSSST

Codes of procedure for the letting of building works have been in

existence for many decades. A modified version published in 1977
took account of many of the recommendations emanating from The
Banwell Committee research. The most recent version published in

1989 remains basically unchanged but additional measures have been
introduced to provide specifically for JCT80, IFC84 and MW8O0.

Whilst the CPSSST appears adequate for the needs of the client, the
design team and the contractor there are faults in principle which

limit its effectiveness. These relate to:

(a) The bias which distinctly favours those who commission
building works.

(b) The envisaged use of bills of quantities.

(c) The flexibility factor and its relationship with
discretionary influences.

The procedures which provide for these are contained within the
clauses relating to the "Preliminary Enquiry" and to the "Tendering
Process".

3.1 Faults within the "Preliminary Enquiry".

Appendix A within the CPSSST advises that all tenderers be provi-
ded with certain information concerning the project being offered
to tender. The objective being to reveal the total scope of the
works thereby enabling contractors to decide whether or not to
tender also to anticipate the demands on their staff. In the small
work sector this formal approach is rarely used. Occasionally the
enquiry is conducted by telephone but often receipt of the tender
documents is the first knowledge a contractor has of the enquiry.
The level and frequency of enquiries to tender are fragmented and
without pattern. A contractor needs all the information provided
by the "Preliminary Enquiry" to plan and organise the physical
resources of the firm, to harmonise the current and known future
commitments and to determine future requirements in both the short
and medium terms. The fulfilment of this obligation by the design
team indicates to the tenderer that the enquiry is bona, fide, that
the design has been approved, that the project has been thoroughly
thought through and planned and that the client is aware of the
likely financial commitment. The majority of these items concern
time and money constraints:

item (h) "approximate cost range £.... to £...... ",

item (n) "anticipated date for possession",

item (o) "period for completion of the works",

item (p) "approximate date for despatch of all tender
documents",

item (q) "tender period .......... weeks",

item (x) "tender to remain open for......... weeks",

item (s) "liquidated damages (if any), anticipated wvalue
£ per ..... ",

item (t) "details of Bond requirement",

item (u) "particular conditions applying to, thecontract”



An enquiry which satisfies these requirements of the CPSSST also
indicates a responsible attitude by the design team to the letting
of building contracts and this adds to the confidence of tenderers.
Tendering for building work is a time consuming, costly and risk
intensive exercise and the full and proper use of this administ-
rative procedure is an essential ingredient to strategic planning
and should be implemented as a matter of course. Excepting item
(h) none of the remaining items are onerous upon the design team in
regard to their time and money resources. The items purely relate
to management. Item (h) may make demands upon the design team in
terms of added responsibility and in terms of time and money
resources. However this does not constitute a valid reason for
permitting malpractice.

3.2 Faults within the tendering process

The CPSSST recommends the procedures to be adopted and the time
periods to be observed for the various aspects of the tendering
process. These recommendations extend from the time of the
"Preliminary Enquiry" to the commencement of works on site. In
recommending the procedures and in establishing the time allowances
the CPSSST presumes that the design work has reached a stage of
substantial completion. Moreover that sufficient suitably
documented information will be provided to enable a realistic
estimate of cost to be formulated. A failure to satisfy these
inferences is unjust. A contractor should not be expected to enter
into a rigid contractural commitment to carry out and satisfact-
orily complete works within strict time and money constraints when:

(a) The information provided by the design team is incomplete.

(b) The documentation is unsuitable for the purpose intended.

(c) The time allowed for processing the information is
insufficient.

(d) The time allowed for planning the works is inadequate.

(e) The amounts set against prime cost and provisional sums are
arbitrary and inordinately excessive.

(£) The period, to which a fixed price arrangement applies, is
indeterminate.

However tenders are often obtained for small building work
contracts which contravene these issues. The difficulties which
are created for the tenderers as- a result of this are further
exacerbated during the construction of the works by:

(a) Variations being introduced as a result of the design work
being incomplete prior to tenders being invited which
often causes disruption and delay.

(b) The need to collate substantiating information and to
formulate claims requesting an extension to the contract
period.

(c) Interim valuations often not reflecting the true extent of
the work executed.

(d) Lengthy periods of time being allowed to elapse between the

date when particulars are taken on site and the date when
the certificate of payment is issued.



(e) Delayed payments in respect of interim certificates.
(£) Delay in the release of retention monies and the settlement
of the final account.

The issues relating to variations, to extensions of time and to the
adequacy of financial reimbursement resulting from interim valuat-
ions relate with the quality of information available at the tender
stage. These can only be rectified by improving the quality of
information and by imposing stricter disciplines which would
effectively reduce the measure of flexibility afforded by the
CPSSST. The remaining issues relate with patterns of behaviour and
concern the contravention of intentions. Remedial treatment in
these respects rests with the need to create a condition which
would secure a greater measure of parity insofar as obligations and
restrictions are concerned. The most appropriate way of achieving
this would be by the use of compensatory deterrents.

The role of the builder in the small works sector is subservient
to that of the client insofar as obligations and restrictions are
concerned. The client is privileged by standard conditions of con-
tract to vary the works almost at will during the period of constr-
uction and this without surcharge. As a result the contractor is
burdened with additional tasks, with increased responsibilities and
with excesses in risk and uncertainty. Liquidated and ascertained
damages provide the client with an immediate remedy in the event of
a contract period, and any agreed extensions to it, being exceeded.
A similar remedy is not available to the contractor who has suffer-
ed losses in terms of inadequate or belated payments arising from
the effects of variations. These issues correlate, for the losses
attributed to the contractor often have their origin in the very
same issues which invoke the damages clause.

Further deficiencies, which also relate to the mental adroitness
of communication and to time and money constraints are mainly
concerned with the mis-appropriation of intentions. Small, in the
context of small building works, is a colloquialism and devoid of
precise definition which provides for a wide variety of
interpretation. This factor is significant for the definition will
influence the client and the design team in the choice of contract
conditions. The physical size and the predicted cost of the project
are often the sole determinants of the decision whereas frequently,
issues relating to the inherent properties of simplicity and

complexity, are seemingly disregarded. This constitutes the first
of two reasons for the marked increase in procurement using the
without quantities arrangement. The other reason concernsthe
benefits which may be derived by the client from a savingin design
time and a saving in fees. These benefits are however limited to
the short term, and if viewed in isolation can provide for
adversity in the longer term. The remaining deficiencies are time
related. All are of particular relevance to the construction team
and all relate directly to tender preparation, to planning and to
the quality of information. These concern:

(a) Inadequate time allowances for tender preparation.

(b) Inadequate time allowances for planning the works

subsequent to the award.



The recommended time allowance for tender preparation is twenty
working days and this is usually sufficient. However, at the
discretion of the design team this allowance may be increased where
the project is particularly complex or where quantities are not
provided by the client. In practice this recommendation is rarely
observed and the time allowance is often considerably less than that
recommended.

Similarly the recommended time allowance for planning the works
subsequent to the award is four working weeks. This period also is
rarely observed and contractors are often expected to commence
construction work almost immediately after the signing of the
contract.

The analysis of a recent empirical survey has revealed that
inadequate information and the use of inappropriate documentation
have contributed significantly to increasing the burden of risk and
uncertainty to be borne by the building contractor. In respect of
inadequate forms of communication the areas of contention refer to
drawings, to specifications, to- the diminishing use of bills of
quantities, to the levels of completion of design and, to a lesser
extent, the levels of prime cost and provisional sums. The effects
of these reflect in the formulation of the estimate, in the measure
of effective planning and in the level of disruption which invaria-
bly results from variations. Time related issues are concerned
with the setting of unrealistic contract completion dates, with
unrealistic allowances for the preparation of the tender and with
the often totally inadequate period required for planning subsequ-
ent to the award and prior to works commencing on site. The
concerns with regard to money related issues revolve around the
incidence level of variations, the reimbursement for varied works
and late payments. The conditions of contract, whilst appearing to
be less of a problem, direct concerns upon the suitability of
choice, upon the insertion.of onerous clauses and upon the level of
liquidated and ascertained damages. The majority of these concerns
correlate one with another and all relate to the quality of infor-
mation and documentation or to patterns of behaviour.

4 Summarising the needs
(a) The information required by the "Preliminary Enquiry" to

the CPSSST must be completed in total prior to an
invitation to tender being made.

(b) The time period between the preliminary enquiry and the
despatch of tender documents should be limited to four
weeks.

(c) The use of the CPSSST should be restricted to projects

where the design work is substantially complete at the
time of issuing the tender documents.

(d) Minimum time allowances should be stipulated for tender
preparation in both the ’'with quantities’ and the
'without quantities' arrangements.

(e) Tenders should be opened on the date of submission.



(£) A maximum period should be stipulated for the
consideration of tender submissions and for the
notification of results.

(9) The results of tender submissions should be notified in
the manner currently prescribed by the CPSSST.

(h) A minimum time period should be stipulated for the
planning period between the date of the award and the
date when work is due to commence on site.

(1) Payment certificates need to be issued promptly. In this
respect a maximum period, which may vary from project to
project, should be allocated for the taking of details on
site, for the office computations and for the issue of the
certificate.

(3) Interim payments need to be prompt. There is a need to
introduce into the conditions of contract a facility which
provides for the contractor to be compensated in the event
of a late payment in a similar manner to that by which the
client is indemnified by the liquidated and ascertained
damages clause.

(k) There is a need for a control mechanism which would both
deter and limit the scope to vary once the contract has
been 1let. There is a need also to distinguish between
those changes which could have been foreseen at the
pre-tender stage and those which could not. A different
payment structure should be envisages for each. A
deterrent of this nature would have the effect of
improving the quality of information and reducing the need
for extensions of time.

(1) Fixed price arrangements require the commencing date to be
changed from the date of possession of the site to the
"Date of Tender". This provision would promote an early
award, would assist in obtaining firm prices for material
supplies and would reduce the measure of risk and
uncertainty created for the contractor by a fluctuating
and unpredictable economy.

(m) Prime cost and provisional sums require similar directives
to apply to both the 'with quantities' and the 'without
quantities' arrangements whereby "defined" and "undefined"
elements of work may be distinguished.

In considering the affects of these provisions upon the client and
the design team then it would seem, from the client perspective,

that items (a), (b), (d), (e) and (g) should not prove to be
onerous. However the remaining items may have additional time and
money implications, the extent of which rests solely with the
client. From the viewpoint of the design team the added concern
should be confined to the issues contained within items (a), (c),
and (i). The realisation of this limitation is a matter of
prudence.

Irrespective of the potential benefits which may be derived from
the implementation of these recommendations, the matters relating
to the broader issues of quality of information and styles of
documentation remain unanswered. This is a fundamental matter and
one which requires urgent attention.
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