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ABSTRACT
The trend for multinational companies has been a preference to forum shop rather than
to open insolvency proceedings in developing countries. The US and the UK are prime
venues for such bankruptcy tourism enabled by long-arm jurisdiction through extraneous
connection. At the same time, there has been a pattern in developing countries of
insolvency law reforms which have been circumvented when multinational companies
forum shop. Using doctrinal and comparative methodologies, this thesis examines how
forum shopping and long-arm jurisdiction to the US and UK affect the efforts of developing
countries to reform their insolvency laws and their possible effects on local stakeholders
of multinational companies in developing countries. Additionally, the thesis proposes a
longer-term strategy of dealing with forum shopping and long-arm jurisdiction by using
the concept of centre of main interests (‘\COMI’) as the basis for opening main insolvency
proceedings. To ensure that the proposed insolvency procedural legal law is implemented
uniformly, the thesis proposes the creation of a supranational court from which national
courts, insolvency practitioners and multinational companies can request clarifications on
the provisions of the proposed insolvency procedural legal framework. The thesis identified
that developing countries require effective insolvency laws and institutions and highlighted
key principles that should be included in the reforms. The hope is that developing countries
can improve their insolvency laws and institutions to a global standard. Once the proposed
insolvency procedural legal framework is implemented, multinational companies will be
encouraged to utilise them once jurisdiction is identified through the COMI test rather than

forum shopping.
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CHAPTER 1: INTRODUCTION
1.1 INTRODUCTION

It has long been the case that sophisticated approaches to the restructuring of struggling
multinational enterprises from the developing world have only been possible through the
use of long-arm jurisdiction, whereby some tangential connection with the United States
of America (US) or the United Kingdom (UK) is used to enable the use of restructuring
proceedings in those countries.! At the same time there has been a pattern of law reforms
in developing countries, together with increasingly sophisticated coordinating approaches

to insolvency law in mature economies.?

Developing countries are attractive prospects for doing business for multinational
companies due to various reasons such as readily available low-cost raw materials and
low labour costs.® As with doing business in any given place, there is a risk that
multinational companies trading in developing countries will have financial difficulties.
International organisations have recognised that developing countries require reforms to
their insolvency laws to attract more foreign investors and companies. For example, the
International Monetary Fund (IMF) and the World Bank Group (the World Bank) have
identified that well-designed insolvency legal and regulatory frameworks enhance

economic and financial activities in a country and across borders*. Therefore, for

1 Lynn M. LoPucki and William C. Whitford, ‘Venue Choice and Forum Shopping in Bankruptcy
Reorganization of Large, Public Held Companies’ (1991) Wis. L. Rev 11; Emil Petrossian, ‘In
Pursuit of the Perfect Forum: Transnational Forum Shopping in the United States and England’
(2007) 40 Loy. L. A. L. Rev. 1257.

2 Doing Business, ‘Resolving Insolvency’ (2019) Doing Business <
https://www.doingbusiness.org/en/data/exploretopics/resolving-insolvency/reforms> accessed 23
May 2021.

3 Sean Hagan, ‘Promoting Orderly and Effective Insolvency Procedures’ (2000) 37(1) Finance and
development 1, 1.

4 International Monetary Fund, ‘Orderly & Effective Insolvency Procedures’ (1999) International
Monetary Fund < http://www.imf.org/external/pubs/ft/orderly/ > accessed 27 June 2018; The
World Bank, ‘Principles for Effective Insolvency and Creditor/Debtor Regimes’ (2016) The World
Bank < http://pubdocs.worldbank.org/en/919511468425523509/1CR-Principles-Insolvency-
Creditor-Debtor-Regimes-2016.pdf> accessed 27 June 2018.

1
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multinational companies in developing countries, well-designed insolvency legal and
regulatory frameworks provide them with ways to resolve their insolvency issues in an
orderly manner, thus offering predictability and enhancing the confidence of outside
investors and potential trading partners in developing countries.® However, in the event
of financial difficulties for a developing country-based multinational, due to their
multinational natures, they may opt not to utilise developing countries’ insolvency laws,
and instead use an approach of forum shopping to another qualifying jurisdiction which
exercises long-arm jurisdiction. As a consequence of forum shopping and long-arm
jurisdiction, developing countries’ insolvency law reform efforts may be hampered and
bypassed.® This chapter aims to introduce key concepts in the thesis and the aim of the

thesis.

In spite of the presence of forum shopping and long-arm jurisdiction, the IMF and the
World Bank still push developing countries to continue with the efforts of developing or
reforming their insolvency laws.” The reforms and advancements in insolvency can only
occur in a country through the relevant decision-makers or regulatory bodies. There are
internal and external driving forces behind the ability of decision-makers and regulatory
bodies to reform or develop insolvency laws.® Regarding internal forces, such as the
governments, business communities, and the judiciaries, they can reform their insolvency

laws in accordance with local needs and policies.® As seen above, the IMF and the World

5 The World Bank, ‘Principles for Effective Insolvency and Creditor/Debtor Regimes’ (2016) The
World Bank < http://pubdocs.worldbank.org/en/919511468425523509/1CR-Principles-Insolvency-
Creditor-Debtor-Regimes-2016.pdf> accessed 27 June 2018.

6 See for example Rhona Schuz, ‘Controlling Forum-Shopping: The Impact of MacShannon v.
Rockerware Glass Ltd’ (1986) 35(2) The International and Comparative Law Quarterly 374.

7 International Monetary Fund, ‘Orderly & Effective Insolvency Procedures’ (1999) International
Monetary Fund < http://www.imf.org/external/pubs/ft/orderly/ > accessed 27 June 2018; The
World Bank, ‘Principles for Effective Insolvency and Creditor/Debtor Regimes’ (2016) The World
Bank < http://pubdocs.worldbank.org/en/919511468425523509/1CR-Principles-Insolvency-
Creditor-Debtor-Regimes-2016.pdf> accessed 27 June 2018.

8 See for example Fancy Chepkemoi Too, ‘Drivers of Insolvency Reforms in Kenya’ (2016) 4(1)
NIBLeJ 5.

2 Fancy Chepkemoi Too, ‘Drivers of Insolvency Reforms in Kenya’ (2016) 4(1) NIBLelJ 5.

2
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Bank are examples of external driving forces, particularly in developing countries.° The
IMF and World Bank argue that all countries, including developing countries should evolve
their insolvency laws because modern economies have become more globalised. ! Aurelio
Gurrea-Martinez highlights that insolvency laws are regarded as a necessary part of the
financial architecture that can support entrepreneurship as well as enable the attraction
of external finances.'? Due to the globalised nature of the modern economy, insolvency

laws ought to cater for business failures that may or may not have a global impact. 13

Globalisation, which has enabled companies to transact in more than one country, 4 is one
of the catalysts that has pushed external forces to call for insolvency law reforms.® The
external forces operate in a similar global sphere and thus benefit from being
internationally exposed.*® Thus, the external drivers such as the World Bank and the IMF
create insolvency best practice guidelines based on their observations that they then
present to countries to encourage them to undertake insolvency law reforms.'’ At the
same time, insolvencies of multinationals have tended to avoid using the insolvency laws

of developing countries. The insolvencies of multinational companies will have connections

10 International Monetary Fund, ‘Orderly & Effective Insolvency Procedures’ (1999) International
Monetary Fund < http://www.imf.org/external/pubs/ft/orderly/ > accessed 27 June 2018; The
World Bank, ‘Principles for Effective Insolvency and Creditor/Debtor Regimes’ (2016) The World
Bank < http://pubdocs.worldbank.org/en/919511468425523509/1CR-Principles-Insolvency-
Creditor-Debtor-Regimes-2016.pdf> accessed 27 June 2018.

11 Simon Di Sano, ‘The Third Road to Death with the Insolvency of Multinational Enterprise Groups’
[2011] 26 (1) Journal of International Banking Law and Regulation 15.

12 See Aurelio Gurrea-Martinez, ‘Insolvency Law in Emerging Markets’ (2020) Ibero-American
Institute for Law and Finance, Working Paper 3/2020 accessed 18 May 2021.

13 Edward | Altman, ‘The Success of Business Failure Prediction Models: An International Survey’
(1984) 8(2) Journal of Banking and Finance 171.

14 Alina-Petronela Haller, ‘Globalisation, Multinational Companies and Emerging Markets’ (2016)
5(1)(8) Ecoforum 9, 9.

15 Hikmahanto Juwana, ‘Law and Development under Globalisation: The Introduction and
Implementation of Competition Law in Indonesia’ (2004) Forum of International Development
Studies 27; Simona Di Sano, 'The Third Road to Deal with the Insolvency of Multinational
Enterprise Groups' [2011] 26(1) Journal of International Banking Law and Regulation 15.

16 Dani Rodrik, ‘The Positive Economics of Policy Reforms’ (1993) 83(2) The American Economic
Review 356.

17 International Monetary Fund, ‘Orderly & Effective Insolvency Procedures’ (1999) International
Monetary Fund < http://www.imf.org/external/pubs/ft/orderly/ > accessed 27 June 2018; The
World Bank, ‘Principles for Effective Insolvency and Creditor/Debtor Regimes’ (2016) The World
Bank < http://pubdocs.worldbank.org/en/919511468425523509/1CR-Principles-Insolvency-
Creditor-Debtor-Regimes-2016.pdf> accessed 27 June 2018.

3
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to more than one insolvency jurisdiction.?® The connections potentially give multinational
companies other potential jurisdictions for dealing with their insolvency legal matters
through forum shopping, in particular where those jurisdictions have low thresholds for
opening proceedings. Such an approach has tended to be inevitable at a time when the
insolvency laws of developing countries are new and the courts and insolvency
practitioners are inadequate to satisfy the specific requirements of these multinational
companies.!® It is the aim of this thesis to consider a longer term approach that will both
improve the suitability of developing countries laws and institutions and will enable a

progressive approach to cross border insolvencies of multinationals.

A developing countries perspective has been chosen as the framework for this thesis.
From this standpoint, there are obstacles that hinder the advancement or reforms to
insolvency laws and institutions in developing countries, which likely contribute to
multinational companies’ forum shopping to the United States of America (US) and United
Kingdom (UK).2° This section will introduce some of the obstacles that hinder development
or reform of insolvency laws in developing countries. Later chapters of this thesis will
analyse in depth how the obstacles stated in this section can contribute to multinational

companies’ decisions to forum shop in the US or UK.

Governments are the main driving forces of changes in countries’ insolvency laws,?!

including in developing countries, but they can be impediments to progress.??

18 Hikmahanto Juwana, ‘Law and Development under Globalisation: The Introduction and
Implementation of Competition Law in Indonesia’ (2004) Forum of International Development
Studies 27; Simona Di Sano, 'The Third Road to Deal with the Insolvency of Multinational
Enterprise Groups' [2011] 26(1) Journal of International Banking Law and Regulation 15.

19 See for example Re Aerovias Nacionales de Colombia SA Avianca (2004) 303 BR 1 The case
gives examples of some of the issues which include that insolvency laws in developing countries
are new and untested, that there are no relevant type of insolvency proceedings that the
multinational companies require.

20 The US and UK have been selected as subjects for this thesis as they have strong histories of
long-arm jurisdiction but it is also notable that in recent years jurisdictions such as the
Netherlands and Singapore have sought to reposition themselves as restructuring hubs.

21 Dani Rodrik, ‘The Positive Economics of Policy Reforms’ (1993) 83(2) The American Economic
Review 356.

22 Fancy Chepkemoi Too, ‘Drivers of Insolvency Reforms in Kenya’ (2016) 4(1) NIBLeJ 5.
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Governments can bring about the required changes within the developing countries’
insolvency laws, only if given the right incentives.?® Arguably, governments elect to
change laws that are either stated in their campaign manifestos, are popular with their
citizens or have substantial backing from industries or organisations with actual or
perceived influence in the countries.?* In developing countries, as elsewhere, the political
impetus is to remain in power at the end of the current term, which may be accomplished
by reforming or enacting laws that are likely to ensure that it is achieved?®. Developing
countries’ governments may opt to reform or develop insolvency laws if they perceive the
effort will increase their chances of remaining in power rather than the proposed changes
in the law that may benefit the citizens, companies, or others involved in insolvency. If
such incentives are absent, developing countries’ governments may be obstacles to the

reform of insolvency laws.

Whereas legislative reform lies in the hands of the government, it is equally important to
have adequate supporting institutions, particularly the courts and insolvency
practitioners.?® During insolvency companies may seek advice from legal professionals
since they are expected to be knowledgeable in the insolvency process. Legal professions
may not however be able to advise on the optimal usage of a particular insolvency process
if they are not familiar with it, even though others in a similar position might perceive it
as the best course of action for the company.?” There are also problems with the

inexperience of judges, as many countries do not have specialist courts that deal with

23 Fancy Chepkemoi Too, ‘Drivers of Insolvency Reforms in Kenya’ (2016) 4(1) NIBLeJ 5.

24 Dani Rodrik, ‘The Positive Economics of Policy Reforms’ (1993) 83(2) The American Economic
Review 356; Christine Agimba, ‘Global Trends in the Four Doing Business Indicators-Closing a
Business: Kenya’s Reform Experiences’ (Paper given at doing business 2011 in Africa: Sharing
Reform Experiences 2011) <
https://www.wbginvestmentclimate.org/loader.cfm?csModule=security/getfile&pageid=16716>
accessed 5 July 2018; Morshed Mannan ‘Are Bangladesh, India and Pakistan Ready to Adopt the
UNICITRAL Model Law on Cross-Border Insolvency?’ (2016) 25 Int. Insolv. Rev. 195.

25 Fancy Chepkemoi Too, ‘Drivers of Insolvency Reforms in Kenya’ (2016) 4(1) NIBLeJ 5.

26 Asian Development Bank, ‘Insolvency Law Reforms in the Asian and Pacific Region: Report of
the Office of the General-Counsel on TA 5795-REG: Insolvency Law Reforms’ (2000) 1 Law and
Policy Reform at the Asian Development Bank 11.

27 Asian Development Bank, ‘Insolvency Law Reforms in the Asian and Pacific Region: Report of
the Office of the General-Counsel on TA 5795-REG: Insolvency Law Reforms’ (2000) 1 Law and
Policy Reform at the Asian Development Bank 11.

5
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insolvency matters, nor general courts that have experience in such cases, resulting in
judges not having the required experience to deal quickly and efficiently with insolvency
matters.?® Therefore, inexperienced legal professionals and judges hinder the
advancement of insolvency laws since they cannot identify weaknesses in current

insolvency laws that ought to be reformed.

1.1.1 Territorialism, Extraterritoriality and Universalism

As stated earlier, globalisation has enabled companies to trade in more than one country,
indeed cross border trade is common. As a result, insolvencies of multinational companies
can bring exposure to more than one legal insolvency jurisdiction.?® Multinational
companies may be registered or present in more than one jurisdiction; hence may, in
theory, be able to choose between those legal systems in the event of insolvency as venues

for the opening of proceedings.®°

Cross border trade has accordingly raised the issue of which insolvency laws ought to
apply during the insolvency of multinational companies.3! Cross border insolvency
scholarship has given rise to the identification of approaches under domestic insolvency
laws which are territorial, extraterritorial or universal. The category that the national
insolvency laws fall within is based on their effect and how they apply to different types of

multinational companies.3?* Therefore, it is beneficial to ascertain the meaning of

28 Andres F. Martinez, Jean Pierre Brun and Chiara Lunetti, ‘Anticipating Financial Distress: Could
Developing Countries Borrow from the French and the U.S. Toolbox?’ The World Bank Blog <
https://blogs.worldbank.org/psd/anticipating-financial-distress-could-developing-countries-borrow-
french-and-us-toolbox> accessed 17 May 2021.

29 Hikmahanto Juwana, ‘Law and Development under Globalisation: The Introduction and
Implementation of Competition Law in Indonesia’ (2004) Forum of International Development
Studies 27.

30 Simona Di Sano, 'The Third Road to Deal with the Insolvency of Multinational Enterprise
Groups' [2011] 26(1) Journal of International Banking Law and Regulation 15.

31 See lan Fletcher, ‘The ‘Home Country’ of a Multinational Enterprise Group Facing Insolvency’
(2008) 57 ICLQ 427.

32 Types of multinational companies depend on how they are categories by national laws, for
example foreign or domestic companies.
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territorialism, extraterritorialism or universalism to understand the geographical scope of

national insolvency laws.

In territorialism, national insolvency laws apply within that nation’s borders, meaning that
insolvency laws apply to individuals, properties, and companies within a particular
nation.3® Issues may arise as to what can be termed as ‘within the borders of a nation’.
The following example, concerning a multinational company (X) based in state A and
providing transport services in state B, highlights some of the issues. During the insolvency
of X, insolvency proceedings may be opened in both A and B, assuming the criteria for
opening proceedings in both those jurisdictions are met. In territoriality, A and B will deal
with insolvency matters of X concerning those territories.3* For example, State A may
claim X’s insolvency jurisdiction since X is based in A.3® State B may claim X’s insolvency
jurisdiction because its insolvency will impact on services occurring within its borders and
therefore the bulk of creditors may be in State B.3% Where A and B’s insolvency laws are

territorial in scope, they will deal with issues occurring within their borders.3”

Extraterritorial insolvency laws apply beyond the borders of a nation, affecting foreign
individuals, properties and companies, thus giving effects to insolvency proceedings that
are outside the borders of the nation where those proceedings are opened.3® An example
of national courts having extraterritorial power is where long-arm jurisdiction is

exercised.®® A nation with extraterritorial insolvency laws may be perceived as interfering

33 Kenneth D. McRae, ‘The Principle of Territoriality and the Principle of Personality in Multilingual
States’ (2009) 1975(4) International Journal of the Sociology of Language 33.

34 Lynn LoPucki, "The Case for Cooperative Territoriality in International Bankruptcy." (2000) 98
Michigan Law Review 2216, 2218.

35 See for example Hannah L. Buxbaum, ‘Territory, Territoriality, and the Resolution of
Jurisdictional Conflict’ (2009) 57 The American Journal of Comparative Law 631; Anthony J.
Colangelo, ‘What is Extraterritorial Jurisdiction’ (2014) 99(6) Cornell Law Review 1303.

36 Hannah L. Buxbaum, ‘Territory, Territoriality, and the Resolution of Jurisdictional Conflict’
(2009) 57 The American Journal of Comparative Law 631.

37 Kenneth D. McRae, ‘The Principle of Territoriality and the Principle of Personality in Multilingual
States’ (2009) 1975(4) International Journal of the Sociology of Language 33.

38 See e.g. 11 USC, s 541(a), applying to property ‘wherever located’. Anthony J. Colangelo,
‘What is Extraterritorial Jurisdiction’ (2014) 99(6) Cornell Law Review 1303.

39 G. W. Foster Jr, ‘Long-Arm Jurisdiction in Federal Courts’ (1969) Wis. L. Rev. 9.
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with other nations’ sovereignty in dealing with that nation’s insolvent companies. “° It has
been contended that a sovereign nation ought to control activities, individuals, companies
and properties within its borders without interference from other countries.*! Taking a
critical view, it might be regarded as interference if a nation allows a foreign company to
start insolvency proceedings in its insolvency courts, rather than encouraging that
company to utilise its home court (in its country of origin). In that case, the foreign court
can be perceived as interfering with the home country’s sovereign power to adjudicate on

its subjects.

A nation ought to have the power to regulate commerce that affects it.#?> This power
includes when a foreign company’s insolvency involves the nation’s subjects or property
but these subjects and this property can be impacted by foreign insolvency proceedings
that are extraterritorial. Several questions arise in relation to the extraterritorial powers
of the insolvency law of a country. Should the insolvency laws of a nation have unlimited
extraterritorial reach? A related question is where the jurisdiction for opening insolvency
proceedings in respect of foreign companies should be. For example, should there be some
connection between the company and the nation where a request for the opening of
insolvency proceedings has been made? If there ought to be a connection, what level of
connection can be considered sufficient for foreign companies to be eligible to utilise the
insolvency laws of that nation? Where proceedings are opened in respect of a foreign
company and they have extraterritorial effect, so as to impact on citizens and property in
the company’s home country, should there be limits to the extraterritorial insolvency
power’s effect? These are questions to be addressed in later chapters of this thesis, in

particular Chapter 2: The US and Chapter 3: The UK.

40 Harold G. Maier, ‘Extraterritorial Jurisdiction at a Crossroads: An Intersection between Public
and Private International Law’ (1982) 76(2) The American Journal of International Law 280.

41 | ouis Henkins, ‘That “S” Word: Sovereignty, and Globalization, and Human Rights, Et Cetera’
(1999) 1 68 Fordham L. Rev. 1.

42 Anthony J. Colangelo, ‘The Foreign Commerce Clause’ (2010) 96 Va. L. Rev. 949.
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Universalism is a competing theory to territorialism in insolvency where a single court has
the power to preside over all insolvency matters of a company even though the company’s
insolvency affects more than one nation.*® The universalism concept entails extra-
territorialism as a nation’s insolvency laws are utilised, thus having only a single insolvency
proceeding.** Universalism is a concept that promotes the ideal of having one jurisdiction
dealing with all insolvency matters of a multinational company using the same insolvency
laws no matter the country where a company within the group is registered.“> However,
there are issues with adopting this concept. One of the issues is that different governments
adopt policies that differ when enacting insolvency laws, these policies may give rise to
varied outcomes depending on where an insolvency proceeding is litigated.#® This means

that universalism can operate unfairly.

In recent decades the sophistication and coordination of cross-border insolvency
proceedings has been increasing. Notable examples are the United Nations (UN) and the
European Union (EU) through, respectively, the UNCITRAL“’ Model Law (Model Law) and
European Insolvency Regulation 2015/848 (EIR 2015/848), which have endeavoured to
adopt universalism, but a particular branch that can be described as modified
universalism.*® In insolvency, modified universalism entails the identification of a home
country where proceedings would be centralised, except where it is efficient to open
additional proceedings elsewhere.*® Both the Model Law and EIR 2015/848°° use the

Centre of Main Interest (COMI) concept. In the EIR case it is used to give courts

43 Donald T. Trautman, Jay Westbrook and Emmanuel Gaillard, ‘Four Models for International
Bankruptcy’ (1993) 41 Am. J. Comp. L. 573.

44 Gerard McCormack, ‘Universalism in Insolvency Proceedings and the Common Law’ (2012)
32(2) Oxford Journal of Legal Studies 325.

45 Gerard McCormack, ‘Universalism in Insolvency Proceedings and the Common Law’ (2012)
32(2) Oxford Journal of Legal Studies 325.

46 Gerard McCormack, ‘Universalism in Insolvency Proceedings and the Common Law’ (2012)
32(2) Oxford Journal of Legal Studies 325.

47 United Nations Commission on International Trade Law.

48 L ynn M. LoPucki, ‘Cooperation in International Bankruptcy: A Post-Universalist Approach’ (1999)
84 Cornell L. Rev. 696.

49 Irit Mevorach, ‘Modified Universalism as Customary International Law’ (2018) 96 Texas Law
Review 1403, 1403.

50 European Insolvency Regulation 2015/848.
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jurisdiction over insolvency matters as main proceedings.®! In the Model Law context it is
used by courts which are requested to give assistance to evaluate the status of the
insolvency proceedings in the context of which the request has been made.>? Therefore,
even though these instruments use the concept of COMI in very different contexts, there

is developing jurisprudence and growing acceptance of this concept. >3

This thesis advocates, as a long-term approach, the adoption of a system of modified
universalism that utilises COMI as the applicable test in identifying the appropriate
jurisdiction for opening main insolvency proceedings in respect of multinational companies
and a move away from forum shopping. For reasons to be outlined in this thesis it is
acknowledged that there is much work to be done to improve insolvency laws and
institutions in many countries and that this work would need to be done if the proposed
system was to be adopted. Therefore, this thesis will also consider the improvements to

be made, as well as a possible future approach based around COMI.

1.1.2 Forum Shopping

Forum shopping is the process in which the parties in a litigation process actively seek the
most advantageous venue in which they can litigate.>® In insolvency, forum shopping
refers to companies seeking legal systems or courts that would offer better procedures or

results during insolvency. Companies forum shopping during insolvency utilise venues that

51 European Insolvency Regulation 2015/848, article 3(1).

52 United Nations Commission on International Trade Law Model Law, article 16(3).

53 COMI has also been used outside the context of the Model Law as a basis for recognition of
foreign proceedings in Hong Kong (Re Lamtex Holdings Limited [2021] HKCFI 622.), Singapore
(Re Opti-Medix Ltd (in liquidation) and another matter [2016] SGHC 108) and the People’s
Republic of China (Ropes & Gray, ‘Hong Kong/Mainland Mutual Recognition Framework for
Insolvency and Restructuring: What does it mean for Hong Kong restructuring & insolvency?’
https://www.ropesgray.com/en/newsroom/alerts/2021/May/Hong-Kong-Mainland-Mutual-
Recognition-Framework-for-Insolvency-and-Restructuring accessed 26 May 2021.

54 See Lynn M. LoPucki and William C. Whitford, ‘Venue Choice and Forum Shopping in Bankruptcy
Reorganization of Large, Public Held Companies’ (1991) Wis. L. Rev 11; Emil Petrossian, ‘In
Pursuit of the Perfect Forum: Transnational Forum Shopping in the United States and England’
(2007) 40 Loy. L. A. L. Rev. 1257.
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would not be considered the natural venue of first choice on first assessment.>® These
alternative venues may be available as options that offer a better outcome or process.
Still, the venues need to be governed by insolvency laws that allow foreign companies to
utilise them,%¢ which primarily depends on having a low bar to enter insolvency
proceedings, combined with extraterritorial effects of proceedings.>” Therefore, forum
shopping is likely to be an option for companies during insolvency if there are differences
in the process or results in venues in which these companies are eligible to open
proceedings. The parties to forum shopping utilise the venue that they deem advantageous

depending on their main aim during insolvency.

Forum shopping arises because laws that deal with companies that are in financial
difficulties differ from one country to the other.%® Currently, there are no universal
insolvency laws that apply to all nations dealing with corporate insolvency issues.®°
Universal insolvency laws would be difficult to achieve satisfactorily, as they could not
consider all specific factors that may occur within a particular nation, as they would be
drafted in such a vague way to accommodate most situations during insolvency in all
nations where universal insolvency laws may apply. Most countries have developed
insolvency laws due to historical influences, giving rise to path dependencies that make it
difficult for them to adopt universal insolvency laws. Some of the influences are that
countries have different insolvency priorities; some countries are debtor-friendly while

others are creditor-friendly. %! Therefore, currently, there are no universal insolvency laws.

55 Rhona Schuz, ‘Controlling Forum-Shopping: The Impact of MacShannon v. Rockerware Glass
Ltd’ (1986) 35(2) The International and Comparative Law Quarterly 374.

56 Christopher A. Whytock, ‘The Evolving Forum Shopping System’ (2011) 96(3) Cornell Law
Review 481; Emil Petrossian, ‘In Pursuit of the Perfect Forum: Transnational Forum Shopping in
the United States and England’ (2007) 40 Loy. L. A. L. Rev. 1257.

57 Adrian Walters, ‘United States’ Bankruptcy Jurisdiction Over Foreign Entities: Exorbitant or
Congruent?,’ (2017) 17(2) Journal of Corporate Law Studies 367.

58 Gerard McCormack, ‘Universalism in Insolvency Proceedings and the Common Law’ (2012)
32(2) Oxford Journal of Legal Studies 325.

59 Lynn M. LoPucki, ‘Cooperation in International Bankruptcy: A Post-Universalist Approach’ (1999)
84 Cornell L. Rev. 696.

60 Mark Elliott, ‘Is the Harmonisation of Laws a Practical Solution to the Problems of Cross-Border
Insolvency?’ (2000) 16(6) IL&P 224.

61 Harry Rajak, Insolvency Law Theory & Practice (1st edn, Sweet & Maxwell 1999), 10.

11



A developing country’s perspective on forum shopping and long arm jurisdiction in light of US and
UK insolvency laws.

The lack of universal insolvency laws has of course not stood in the way of corporate cross-
border insolvencies.®? As stated in section 1.1, globalisation has enabled transnational
trade, exposing companies to other nations’ insolvency laws when issues of insolvency
arise. % The exposure to insolvency laws of more than one country raises the question of
which insolvency laws ought to apply in respect of multinational companies that trade,
transact, or have interests in more than one country and it also raises the prospect of

forum shopping.

Companies trading, transacting or having interests in more than one country may be
eligible to utilise insolvency systems of more than one country, depending on where those
companies have a link to.% The insolvency systems of those countries may be similar or
different. %> Consequently, different insolvency systems may provide different outcomes or
procedures that may be viewed as advantageous by one of the parties in an insolvency

process and this naturally leads to forum shopping.

1.1.2.1. What are the Advantages and Disadvantages of Forum Shopping?

There has been a lot of debate about whether forum shopping is good or bad, with both
sides having valid reasons for their stance.® The perception of whether forum shopping
is good or bad arguably is dependent on from whose viewpoint it is being analysed. For

example, a party in an insolvency process may view forum shopping as advantageous,

62 | ynn M. LoPucki, ‘Cooperation in International Bankruptcy: A Post-Universalist Approach’ (1999)
84 Cornell L. Rev. 696.

63 Harald Koch, ‘International Forum Shopping and Transnational Lawsuits’ (2006) 31 The Geneva
Papers 293.

64 Anthony Fitzsimmons, ‘Forum Shopping: A Practitioner’s Perspective’ (2006) 31 The Geneva
Papers 314.

65 Emil Petrossian, ‘In Pursuit of the Perfect Forum: Transnational Forum Shopping in the United
States and England’ (2007) 40 Loy. L. A. L. Rev. 1257.

66 See for example Pamela K. Bookman, ‘The Unsung Virtues of Global Forum Shopping’ (2017)
92(2) Notre Dame Law Review 579; C. Granger, ‘The Conflict of Laws and Forum Shopping: Some
Recent Decisions on Jurisdiction and Free Enterprise in Litigation’ (1974) 6 Ottawa Law Review
416.
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while the other party in the same insolvency process may view it as unfair.®” The question
then is whether if both sides view forum shopping differently, which side is right, that is,

which side’s rights or wishes should take precedent.

Forum shopping may be considered beneficial for various reasons. Firstly, during
insolvency, multinational companies may use a forum that offers what they perceive as
better options than those that the multinational companies would have attained had they
used courts closer to home.® The perceived advantages may be in the form of a better
outcome, better procedural strategies, more advanced insolvency laws or specialised
insolvency courts in that jurisdiction.® These advantages are in the perception of the

parties. However, there is a broader advantage of forum shopping.

Forum shopping may provide access to justice and drive substantive and procedural
reforms.”® Forum shopping promotes access to justice in cross-border insolvency in
instances where national insolvency laws are underdeveloped or lacking, thus ensuring
that multinational companies have options when dealing with insolvency issues.”
Additionally, forum shopping may drive substantive and procedural reforms due to the
exposure that multinational companies have to other insolvency legal systems enabling

them to identify deficiencies in domestic insolvency systems which may be used to inspire

67 See for example Rhona Schuz, ‘Controlling Forum-Shopping: The Impact of MacShannon v.
Rockerware Glass Ltd’ (1986) 35(2) The International and Comparative Law Quarterly 374; C.
Granger, ‘The Conflict of Laws and Forum Shopping: Some Recent Decisions on Jurisdiction and
Free Enterprise in Litigation’ (1974) 6 Ottawa Law Review 416.

68 Harald Koch, ‘International Forum Shopping and Transnational Lawsuits’ (2006) 31 The Geneva
Papers 293.

69 See for example example Franco Ferrari, ‘Forum shopping: A Plea for a Broad and Value-Neutral
Definition’ (2014) 1 NYU Lectures on Transnational Litigation, Arbitration and Commercial Law;
Pamela K. Bookman, ‘The Unsung Virtues of Global Forum Shopping’ (2017) 92(2) Notre Dame
Law Review 579; C. Granger, ‘The Conflict of Laws and Forum Shopping: Some Recent Decisions
on Jurisdiction and Free Enterprise in Litigation’ (1974) 6 Ottawa law Review 416.

70 pamela K. Bookman, ‘The Unsung Virtues of Global Forum Shopping’ (2017) 92(2) Notre Dame
Law Review 579.

71 See for example Gulf Oil Corp v Gilbert 330 U.S. 501, 507 (1947) (Justice Jackson stated that
forum shopping offers a party options to access justice and enforce their rights in matters).
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reforms. 72 Therefore, forum shopping may be a catalyst to reforms in domestic insolvency

laws.

Conversely, forum shopping has been described as unfair.”® One of the reasons is that
forum shopping is considered unfair concerns the impact it may have on local creditors
since forum shopping may enable one party to gain a substantive or procedural
advantage.’ There is a higher risk that local creditors may find it hard to represent their
interests and they may find that they do not have the same benefits from foreign
proceedings that they would have under proceedings under their home state. Similarly,
the other party, or parties, in an insolvency process would not receive the results or have
the same procedures that they may have received or utilised in domestic legal systems. ">
The other party may not be aware of the procedure of the insolvency legal system that
the multinational company is forum shopping to, thus providing a disadvantage.’®
Additionally, there may be substantial costs associated with defending litigation arising
from insolvency forum shopping which the other party may not be able to meet, impairing
their ability to defend the matter, which might lead to them losing the case.’” Costs and
lack of procedural awareness may be perceived as making the ability of multinational
companies to forum shop unfair from the perspective of other parties in their home

jurisdiction.

72 Filartiga v Pefia-lrala 630 F. 2d 876 (2d Cir. 1980) (A group of lawyers in the US were able to
identify that the law needed to be changed due to forum shopping).

73 See for example Irit Mevorach, ‘Forum Shopping in Times of Crises: A Directors’ Duties
Perspective’ (2013) 4 ECFR 524, 527.

74 Irit Mevorach, ‘Forum Shopping in Times of Crises: A Directors’ Duties Perspective’ (2013) 4
ECFR 524.

75 Rhona Schuz, ‘Controlling Forum-Shopping: The Impact of MacShannon v. Rockerware Glass
Ltd’ (1986) 35(2) The International and Comparative Law Quarterly 374.

76 pamela K. Bookman, ‘The Unsung Virtues of Global Forum Shopping’ (2017) 92(2) Notre Dame
Law Review 579.

77 Mary Garvey Algero, ‘In Defence of Forum Shopping: A Realistic Look at Selecting a Venue’
(1999) 78(1) Nebraska Review 79.
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Forum shopping may be perceived as subverting domestic insolvency laws.”® The move to
litigate in another country, by multinational companies may undermine developing
countries’ efforts to improve their insolvency laws. Domestic insolvency laws are bypassed
when a company forum shops to another jurisdiction. In certain instances, forum shopping
during insolvency to other legal systems is legitimate if there are no insolvency laws in
developing countries that deal with certain insolvency situations, or if the laws or
institutions that support them are inadequate. However, developing countries’ insolvency
laws may have been developed to cater to certain situations that other countries, where
the multinational companies forum shop, may not have considered in their insolvency
laws. This thesis will consider how international approaches to insolvencies of
multinationals can develop in the long term towards a more home country centred
approach through the development of a system based around COMI as a standard for

opening proceedings.

1.1.3 A low threshold for opening proceedings of long-arm effects

The jurisdiction of insolvency courts may give courts the power to preside over insolvency
proceedings from foreign entities, depending on the threshold for opening proceedings.”®
Foreign multinational companies bring evidence to the court to show that they have an
interest in the jurisdiction for the courts to decide if the matter is in the right forum.8° If
there is a low threshold which must be crossed by companies the courts will have the
ability to preside over insolvency issues concerning foreign multinational companies who
wish to utilise the forum where the court is located and, when combined with long-arm

effects of those proceedings, they can become attractive destinations for bankruptcy

78 See Erie R. R. v Tompkins 304 U.S. 64, 78-79 (1938); Unknown, ‘Forum Shopping
Reconsidered’ (1990) 103(7) Harvard Law Review 1677; Arpan Banerjee, ‘Forum Shopping in
Intellectual Property Rights Infringement Cases in India’ (2015) ATRIP < http://atrip.org/wp-
content/uploads/2016/12/2014-3.-Arpan-Banerjee-Forum-Shopping-in-1P-rights-infringements-in-
India.pdf> accessed 21 June 2018.

79 R. Michelle Boldon, ‘Long-Arm Statutes and Internet Jurisdiction’ (2011) 67(1) The Business
Lawyer 313.

80 Robert Allen Sedler, ‘Judicial Jurisdiction and Choice of Law: The Consequences of Schaffer v.
Heitner’ (1978) 63 lowa L. Rev. 1031.
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tourists.8®  The combination of these factors is termed in this thesis as ‘long-arm

jurisdiction’.

The courts have the discretion to decide to allow insolvency proceedings from foreign
multinational companies which cross the threshold of eligibility. 82 Judicial discretion allows
judges to determine that their courts are or are not the right venue for the insolvency
proceedings. In most jurisdictions, judicial discretion is not governed by statute, making
the power wide and only governed by judges themselves.8 Most forums lack clear
guidelines as to what constitutes evidence towards allowing long-arm proceedings. 8* Thus,
the evidence necessary to establish that the courts have long-arm jurisdiction varies

depending on the court.

The flexibility to exercise long-arm jurisdiction is both positive and negative. The positive
aspect of long-arm jurisdiction is that courts are able to consider a wide range of factors
in deciding to open insolvency proceedings in respect of foreign multinational companies, 85
and those companies can potentially gain access to sophisticated laws and institutions.
However, the flexibility may cause a variety of outcomes because the same facts,
depending on the matter submitted to the court, may be taken differently before another
court. 86 Despite this, courts need the flexibility to choose which facts to regard to ascertain
that they have long-arm jurisdiction over foreign multinational companies. This thesis will
examine the current insolvency laws in the US and UK that allow long-arm jurisdiction.

Each will be briefly introduced in what follows.

81 See e.g. O Couwenberg & SJ Lubben, ‘Corporate Bankruptcy Tourists’ (2015) 70 Bus L 719.

82 Robert Allen Sedler, ‘Judicial Jurisdiction and Choice of Law: The Consequences of Schaffer v.
Heitner’ (1978) 63 lowa L. Rev. 1031.

83 Kenneth Einar Himmar, ‘Judicial Discretion and the Concept of Law’ (1999) 19 Oxford Journal of
Legal Studies 71.

84 A. Ehrenzweig ‘A Proper Law in a Proper Forum: A “Restatement” of the “Lex Fori Approach™
(1965) 18 Okla. L. Rev. 340.

85 peter Hay, ‘The Interrelation of Jurisdiction and Choice of Law in United States Conflict of Law’
(1979) 28(2) The International and Comparative Law Quarterly 161.

86 Robert Allen Sedler, ‘Judicial Jurisdiction and Choice of Law: The Consequences of Schaffer v.
Heitner’ (1978) 63 lowa L. Rev. 1031.
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1.1.4 US

The US is a popular jurisdiction for insolvency forum shopping, especially in the Southern
District of New York and Delaware.®” The Southern District of New York and Delaware have
well-regarded specialised courts to deal with insolvency, combined with sophisticated
insolvency laws. US insolvency laws have a reputation of being debtor-friendly.® The
presumption in the US is that the company is having difficulties not as a result of any
managerial fault but as part of unfortunate circumstances. 8° The debtor-friendly nature of
US insolvency laws has often attracted foreign companies to commence insolvency

proceedings in US courts. %

Additionally, the US offers more than one way for the companies to resolve their insolvency
issues; it has a particularly strong reputation for restructuring under Chapter 11.° While
it must be added that restructuring represents only a small proportion of US insolvency
proceedings, ®2 Chapter 11 is notable for its usage in relation to large companies. One of
the advantages of seeking the US as a venue is that insolvency in the US does not require
the company to go into liquidation as the only means to solve insolvency issues.®?
Additionally, the US insolvency system does not require companies to even be in financial
difficulties to utilise the Title 11 United States Code Annotated (Bankruptcy Code).%* The
possibility of using Chapter 11 at earlier times during financial distress and before

functional insolvency is an attraction for multinational companies to use the US as a venue

87 Gerard McCormack, ‘Jurisdictional Competition and Forum Shopping in Insolvency Proceedings’
(2009) 68(1) The Cambridge Law Journal 169.

88 Fancy Chepkemoi Too, ‘A Comparative Analysis of Corporate Insolvency Laws: Which if the Best
Option for Kenya?’ (2015) Nottingham Trent University <
http://irep.ntu.ac.uk/id/eprint/27951/1/Thesis%20post%20viva%20FINAL.pdf > accessed 24
September 2018.

89 Gabriel Moss, ‘Chapter 11: An English Lawyers Critique’ (1998) 11 Insolvency Intelligence 17.
9 See e.g. O Couwenberg & SJ Lubben, ‘Corporate Bankruptcy Tourists’ (2015) 70 Bus L 719.

91 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ (2014) 63 ICLQ 815.

92 Jones Day, ‘The Year in Bankruptcy:2020’ (2021) Jones Day
https://www.jonesday.com/en/insights/2021/02/the-year-in-bankruptcy-2020 accessed 20 May
2021 Of 32,506 commercial bankruptcy proceedings in 2020 only 7,128 were filed under Chapter
11.

93 Tally M. Wiener and Adrian J. Walters, ‘All Along the Watchtower’ (2017) 38(8) Comp. Law. 253.
94 Title 11 United States Code Annotated.
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of choice to restructure instead of waiting for a later time when liquidation may be the

only option.

The US Bankruptcy Code offers sophisticated substantive insolvency laws that are further
enhanced by case law dealing with companies during insolvency. °> A unique feature of the
Bankruptcy Code is that it does not differentiate between domestic and foreign
companies.®® Thus multinational companies, no matter their place of incorporation, can
potentially utilise it. However, there are requirements that multinational companies have
to fulfil.®” In Chapter 2, this thesis will examine the current US insolvency laws that allow
foreign companies including those from developing countries to apply to US courts to
open insolvency proceedings. The chapter will demonstrate that the approaches taken
presently set a low threshold for the exercise of long-arm jurisdiction. It will be
acknowledged that the courts do exercise some restraint in exercising this jurisdiction and
that there can be positive examples of forum shopping. However, the thesis will also

consider a longer-term approach to move on from this.

1.1.5 UK

The UK, like the US, is a popular destination for foreign companies to utilise UK insolvency
or restructuring procedures as well as the knowledgeable and skilled courts.®® The UK
offers specialist insolvency courts and insolvency practitioners, which attracts

multinational companies.®® The most popular UK insolvency court for multinational

95 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815.

% Title 11 United States Code Annotated.

97 Title 11 United States Code Annotated, section 109(a).

98 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815.

99 Lord Neuberger, ‘Key Speech’ (International Insolvency Institute Annual Conference, London, 19
June 2017) < https://www.supremecourt.uk/docs/speech-170619.pdf> (19 September 2018).
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companies is located in London.'® As a consequence of the popularity of the London

insolvency court, London has a high concentration of specialist insolvency practitioners.

Unlike the US, the UK offers different requirements for domestic and foreign companies. 12
Thus, multinational companies have to establish in which category they qualify.%? This
thesis deals with multinational companies considered foreign. The UK offers foreign
companies, who are forum shopping in the UK, the opportunity to wind up,° put their
companies into administration,%* obtain a brief restructuring moratorium,° or create
restructuring plansi° or schemes of arrangements. %’ The moratorium and restructuring
plan are new procedures introduced by the Corporate Insolvency and Governance Act 2020
(CIGA 2020).1%8 The restructuring plan has been used for forum shopping already.° It is
advantageous for foreign companies to apply to open insolvency proceedings in the UK
since there is a range of options for the companies with specialists readily available to

advise which pathway is suitable for a particular company.

UK insolvency laws may be described as extraterritorial. For example, a winding-up order

has extraterritorial effect because once issued by UK judges, the winding-up order applies

100 | ord Neuberger, ‘Key Speech’ (International Insolvency Institute Annual Conference, London,
19 June 2017) < https://www.supremecourt.uk/docs/speech-170619.pdf> (19 September 2018).
101 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815.

102 Insolvency Act 1986 c¢.45, Sections 221, 225 and schedule B1; and Companies Act 2006 c.46,
section 895(1).

103 |Insolvency Act 1986 c.45, Sections 221, 225(Section 221 deals with companies that have not
been registered in the UK, which include foreign companies while as section 225 deals with
companies that have not been registered in the UK but has been trading or carrying on business in
the UK).

104 Insolvency Act 1986 c.45, Schedule B1 (The Schedule states the circumstances that a company
may be placed into administration. The Schedule applies also to foreign companies because section
435(11) Insolvency Act 1986 states a company under the Act includes companies incorporated in
or outside the UK.)

105 Insolvency Act 1986, s Part Al.

106 Companies Act 2006, s 26A.

107 See Companies Act 2006 c.46, section 895(1); Kathy Stones, ‘UK Schemes and Forum
Shopping’ [2014] 7(4) Corporate Rescue and Insolvency 161.

108 The Corporate Insolvency and Governance Act 2020, schedule 7 and section 4.

109 Hogan Lovells, ‘Hogan Lovells Advises Senior Lenders on Smile Telecoms' Restructuring
Implemented Through High Court Sanction of Restructuring Plan and Cross-Class Cram-Down’
(2021) < https://www.hoganlovells.com/en/news/hogan-lovells-advises-senior-lenders-on-the-
restructuring-of-smile-telecoms-restructuring-implemented-through-high-court-sanction-of-
restructuring-plan-and-cross-class-cram-down > accessed 25 May 2021.
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worldwide, affecting the assets, creditors, and others involved with the company
regardless of their location. ' Additionally, winding up and schemes of arrangement apply
beyond the UK because the statutes'! allow foreign companies, which are not necessarily
incorporated or registered in the UK, to utilise them.!'? Thus, UK insolvency laws apply

beyond the UK because they allow foreign companies to utilise them.

The UK may exercise long-arm jurisdiction by allowing insolvency proceedings to
commence in the UK courts; however UK judges must determine that the sufficient
connection test is fulfilled before foreign companies can apply for UK insolvency
procedures.1® Thus insolvency laws allow foreign companies to utilise UK courts during
insolvency, however, certain conditions must be fulfilled and these can act as safeguards
against exorbitant jurisdiction.* This thesis will be analysing the criteria used by UK
judges to determine that a foreign company may open insolvency proceedings in the UK.
The thesis will focus on UK laws that allow forum shopping and long-arm jurisdiction to
decide whether or not they hinder the efforts of developing countries to advance their

insolvency laws.

1.1.6 Insolvency Reform in Developing Countries

While this thesis considers long-arm jurisdiction in the US and UK it is notable that those
jurisdictions presently offer an alternative to weak insolvency laws and institutions in many
countries. The thesis also addresses how to move on from this latter weakness in

developing countries.

110 See Re Azoff-Don Commercial Bank [1954] Ch. 315, 333; Re Bank of Credit and Commerce
International SA (No. 2) [1992] B.C.L.C. 570, 577.

111 Insolvency Act 1986 c.45, Sections 221, 225; and Companies Act 2006 c.46, section 895(1).
112 Gerard McCormack, ‘Jurisdictional Competition and Forum Shopping in Insolvency Proceedings
(2009) 68(1) The Cambridge Law Journal 169.

113 Re Real Estate Development Co [1991] BCLC 210 and Stocznia Gdanska SA v Latreefers Inc
and Others Appeals [2002] All ER (D) 148.

114 Re Rodenstock GmbH [2011] EWHC 1104 (Ch), para 21.

’
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The World Trade Organisation (WTO),'® United Nations (UN)® and International
Monetary Fund (IMF)!7 are recognised international organisations that use the term
‘developing countries’ but have not provided its definition. The lack of the definition has
not prevented the WTO, UN, and the IMF from classifying developing countries.'® As a
general observation, most countries in Africa, South America, Eastern Europe, and Asia
are considered developing countries by the WTO, UN, and the IMF.2® The common factor
in most of these countries is a underdeveloped economy, which1?° contributes to those

countries being classified as developing rather than developed.

It has been identified that foreign companies are more likely to take a risk investing in
developing countries if rigorous insolvency laws are present to safeguard their interests. 2%

Institutions implementing insolvency laws in developing countries also attract investors to

115 World Trade Organisation, ‘Who are the Developing Countries in the WTO?' (unknown) World
Trade Organisation < https://www.wto.org/english/tratop_e/devel_e/dl1who_e.htm > accessed 4
July 2018.

116 United Nations, ‘Country Classification. Data Sources, Country Classifications and Aggregation
Methodology’ (2012) United Nations
<http://www.un.org/en/development/desa/policy/wesp/wesp_current/2012country_class.pdf>
accessed 4 July 2018.

117 International Monetary Fund, ‘Proposed New Grouping in WHO Country Classifications: Low-
Income Developing Countries’ (2014) IMF Policy paper
<https://www.imf.org/external/np/pp/eng/2014/060314.pdf> accessed 4 July 2018.

118 See World Trade Organisation, ‘Who are he Developing Countries in the WTO?’ (unknown)
World Trade Organisation < https://www.wto.org/english/tratop_e/devel_e/d1lwho_e.htm >
accessed 4 July 2018; United Nations, ‘Country Classification. Data Sources, Country
Classifications and Aggregation Methodology’ (2012) United Nations
<http://www.un.org/en/development/desa/policy/wesp/wesp_current/2012country_class.pdf>
accessed 4 July 2018; International Monetary Fund, ‘Proposed New Grouping in WEO Country
Classifications: Low-Income Developing Countries’ (2014) IMF Policy paper
https://www.imf.org/external/np/pp/eng/2014/060314.pdf accessed 4 July 2018.

119 The World Bank, ‘World Bank Country and Lending Groups’ (2021) The World Bank <
https://datahelpdesk.worldbank.org/knowledgebase/articles/906519-world-bank-country-and-
lending-groups> accessed 20 May 2021; United Nations, ‘Country Classification. Data Sources,
Country Classifications and Aggregation Methodology’ (2012) United Nations
<http://www.un.org/en/development/desa/policy/wesp/wesp_current/2012country_class.pdf>
accessed 4 July 2018; International Monetary Fund, ‘Proposed New Grouping in WEO Country
Classifications: Low-Income Developing Countries’ (2014) IMF Policy paper
https://www.imf.org/external/np/pp/eng/2014/060314.pdf accessed 4 July 2018.

120 World Trade Organisation, ‘Who are the Developing Countries in the WTO?’ (unknown) World
Trade Organisation < https://www.wto.org/english/tratop_e/devel_e/dl1who_e.htm > accessed 4
July 2018; United Nations, ‘Country Classification. Data Sources, Country Classifications and
Aggregation Methodology’ (2012) United Nations
<http://www.un.org/en/development/desa/policy/wesp/wesp_current/2012country_class.pdf>
accessed 4 July 2018; International Monetary Fund, ‘Proposed New Grouping in WEO Country
Classifications: Low-Income Developing Countries’ (2014) IMF Policy paper
https://www.imf.org/external/np/pp/eng/2014/060314.pdf accessed 4 July 2018.

121 Evan D. Flaschen and Timothy B. DeSieno, ‘The Development of Insolvency Law as Part of the
Transition from a Centrally Planned to Market Economy’ (1992) 26 Int’l L. 667.
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the countries if they effectively implement well-structured insolvency laws. %> The IMF has
made the development of insolvency laws a condition in its lending to developing
countries. 128 Developing countries have begun reforming their insolvency laws in a bid to
fulfil the IMF’s and other international bodies’ requirements.*?* The insolvency law reforms
raise the question of whether those reforms are sufficient to give multinational companies
confidence in developing countries’ insolvency laws and institutions. Only if the laws and
institutions are effective would multinational companies be encouraged to use developing
countries’ insolvency laws rather than forum shopping to the US and UK. In light of this,
this thesis will assess how local insolvency laws and local stakeholders of multinational
companies in developing countries may be impacted by forum shopping and long-arm

jurisdiction as well as how laws globally can move on from this.

1.1.7 Local Stakeholders’ Centred, Policy-Based Approaches

Various entities drive the creation of insolvency laws in a country.?® Insolvency laws are
mostly modelled in accordance with the needs within a nation during insolvency, to provide
an outcome that reflects a nation’s interest. 126 Therefore, developing countries’ insolvency

laws ought to reflect the needs present in the countries in their policy-based approach.

In particular, it is notable that the stakeholders of a company may influence the creation

and reforms of insolvency laws. %" The traditional view was that stakeholders of a company

122 Katharina Pistor, Martin Raiser and Stanislaw Gelfer, ‘Law and Finance in Transition Economies’
(2000) 8(2) Economies of Transition 325.

123 See International Monetary Fund, ‘Kenya, Uganda and United Republic of Tanzania: Selected
Issues’ (2008) IMF Country Report No. 08/353; Fancy Chepkemoi Too, ‘Drivers of Insolvency
Reforms in Kenya’ (2016) 4(1) NIBLeJ 5.

124 paula E. Garzon, Anthony M. Vassallo and Jeff Carruth, ‘Cross-Border Insolvency and Structure
Reform in a Global Economy’ (2000) Int'L 533; and For a critical view see Gerard McCormack.
‘Why “Doing Business” with the World Bank May Be Bad for You’ (2018) 19 Eur Bus Org Law Rev
649.

125 See some of the examples listed in Fancy Chepkemoi Too, ‘Drivers of Insolvency Reforms in
Kenya’ (2016) 4(1) NIBLeJ 5. (Examples are government and interest groups).

126 Oliver Morrissey, ‘Politics and Economic Policy Reform: Trade Liberalization in Sub-Saharan
Africa’ (1995) 7(4) Journal of International Development 599.

127 Adam Winker, ‘Corporation Law or the Law of Business? Stakeholders and Corporate
Governance at the End of History.’ (2004) 67(4) Law and Contemporary Problems 109.
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were its shareholders; however, most countries are moving away from this view and
include other individuals and entities interested in the company financially or otherwise,
such as employees, creditors, customers, and the wider society among others.?® Not all
stakeholders can absorb the impact of an insolvency equally well, nor bargain to improve
their position in insolvency, as some creditors can. Therefore, it is in the country’s public
interest to ensure that the policies behind their insolvency laws cater to the protection of
all stakeholders rather than protecting only the shareholders.?® The level of protection
afforded to different stakeholder classes varies from country to country depending on
policy preferences.®3° For example, in some countries, employees may need more
protection during insolvency to ensure their interests are taken into account. 3! Employee
protection is likely to be more important in developing countries where there is a lack of
other means for the employees to be taken care of if they lose their jobs, such as where
there is a lack of a benefits system like the one available in the UK. In light of the above,
it is essential for insolvency laws to reflect the situations present in the country, thus
ensuring that insolvency laws are centred on a policy providing for the protection of local

stakeholders.

While a country may create a stakeholder-centred, policy-based approach of insolvency
laws these efforts will be undermined by forum shopping since the laws that are utilised

may not have the same regard for stakeholders. 33 Indeed the purpose of forum shopping

128 ghelley D. Marshall and lan Ramsay, ‘Stakeholders and Directors’ Duties: Law, Theory and
Evidence’ (2009) University of Melbourne Legal Studies Research Paper No.411; Sullette Lombard
and Tronel Joubert, ‘The Legislative Response to the Shareholders v Stakeholders Debate: A
Comparative Overview’ (2014) (14(1) Journal of Corporate Law Studies 211.

129 Adam Winker, ‘Corporation Law or the Law of Business? Stakeholders and Corporate
Governance at the End of History.’ (2004) 67(4) Law and Contemporary Problems 109.

130 Sullette Lombard and Tronel Joubert, ‘The Legislative Response to the Shareholders v
Stakeholders Debate: A Comparative Overview’ (2014) 14(1) Journal of Corporate Law Studies
211.

131 Adam Winker, ‘Corporation Law or the Law of Business? Stakeholders and Corporate
Governance at the End of History.’” (2004) 67(4) Law and Contemporary Problems 109.

132 See for example Gordon W. Johnson, ‘Insolvency and Social Protection: Employee Entitlements
in the Event of Employer Insolvency’ (2006) OECD <
https://www.oecd.org/daf/ca/corporategovernanceprinciples/38184691.pdf> accessed 17 May
2021.

133 See Erie R. R. v Tompkins 304 U.S. 64, 78-79 (1938); Unknown, ‘Forum Shopping
Reconsidered’ (1990) 103(7) Harvard Law Review 1677; Arpan Banerjee, ‘Forum Shopping in
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may specifically be to evade stakeholder entitlements under home country laws. There
may be little that developing countries can do to ensure that forum shopping does not
hinder the local stakeholder-centred policy approach in their insolvency laws and there is
a need for greater will among countries with developed insolvency systems to implement
greater controls on forum shopping. This thesis will propose a system which represents a
logical progression of current approaches in cross-border insolvency laws, implementing

COMI as the threshold for opening main proceedings in relation to multinationals.

1.1.8 COMI

Globalisation has led to multinational companies3* having options as to which jurisdictions
in which they may choose to open insolvency proceedings. Some coordinating approach
is desirable for a number of reasons. One problem is that this may lead to multiple
insolvency proceedings being opened simultaneously dealing with the same multinational
company. 3 Consequently, different jurisdictions may result in inconsistent outcomes.
There is also an increased cost of having multiple litigations for the same multinational
company. Finally, there might be legal uncertainty as to which judgment should be
enforced, among other consequences discussed in later chapters of this thesis.%6
Therefore, there are a lot of consequences of globalisation that are experienced during the

insolvency of multinational companies.

Modern coordinating approaches have emerged in recent decades, as noted towards the

end of 1.1.1 above, the leading examples of the EU Regulation and the UNCITRAL Model

Intellectual Property Rights Infringement Cases in India’ (2015) ATRIP < http://atrip.org/wp-
content/uploads/2016/12/2014-3.-Arpan-Banerjee-Forum-Shopping-in-1P-rights-infringements-in-
India.pdf> accessed 21 June 2018.

134 Charlotte Mgller, Elizabeth McGovern, Eric Schaffer and Michael Venditto, ‘COMI and Get It:
International Approaches to Cross-Border Insolvencies’ (2015) Corporate Rescue and Insolvency <
https://www.globalrestructuringwatch.com/wp-content/uploads/sites/23/2016/01/Corporate-
Rescue-and-Insolvency-1-December-2015-COMI-and-get-it-2.pdf> accessed 30 July 2018.

135 Jennifer Payne, ‘Cross-Border Schemes of Arrangement and Forum Shopping’ (2013) 14(4)
European Business Organization Law Review 563.

136 Reinhard Bork, ‘Principles of International Insolvency Law’ (2018) 31(3) Insolv. Int. 83.
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Law use the concept of ‘centre of main interests’ (COMI).1%" The EIR 2015/848'% is binding
on EU member states only, while the Model Law is opted into by members of the UN.13° A
multinational company’s COMI is used to determine where the main insolvency
proceedings ought to be opened, in the case of the Regulation,#° and to determine the
scope of assistance available, under the Model Law.*' Hence, COMI is a concept that has
been recognised internationally and may logically be useful in deciding matters of

jurisdiction when there is the question of forum shopping and long-arm jurisdiction.

To develop the central concept of COMI, the thesis will analyse the interpretation of COMI
provided by EU cases.*? There have been various interpretations as to what evidence
must be presented to establish a multinational company’s COMI.'*3 This thesis will
examine what various courts have established as sufficient evidence to establish COMI,
whether the evidence is conflicting, and how the proposed insolvency procedural legal

framework can implement the COMI concept.

1.2 AIM

This thesis gives a developing country’s perspective on forum shopping and long-arm
jurisdiction in the US and UK, as well as the long-term way forward from this. This thesis
will focus on the insolvency of multinational companies. There are complex questions

raised when multinational companies intend to open insolvency proceedings. Since

137 Reinhard Bork, ‘The European Insolvency Regulation and the United Nations Commission on
International Trade Law Model Law on Cross-Border Insolvency’ (2017) 26(3) International
Insolvency Review 246.

138 European Insolvency Regulation 2015/848.

139 Charlotte Mgller, Elizabeth McGovern, Eric Schaffer and Michael Venditto, ‘COMI and Get It:
International Approaches to Cross-Border Insolvencies’ (2015) Corporate Rescue and Insolvency <
https://www.globalrestructuringwatch.com/wp-content/uploads/sites/23/2016/01/Corporate-
Rescue-and-Insolvency-1-December-2015-COMI-and-get-it-2.pdf> accessed 30 July 2018.

140 Charlotte Mgller, Elizabeth McGovern, Eric Schaffer and Michael Venditto, ‘COMI and Get It:
International Approaches to Cross-Border Insolvencies’ (2015) Corporate Rescue and Insolvency <
https://www.globalrestructuringwatch.com/wp-content/uploads/sites/23/2016/01/Corporate-
Rescue-and-Insolvency-1-December-2015-COMI-and-get-it-2.pdf> accessed 30 July 2018.

141 United Nations Commission on International Trade Law Model Law on Cross-Border Insolvency,
article 16(3).

142 European Insolvency Regulation 2015/848, Art 3.

143 Irit Mevorach, ‘The “Home Country” of a Multinational Enterprise Group Facing Insolvency’
(2008) 57(2) 1.C.L.Q. 427.
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multinational companies have bases in more than one legal jurisdiction, the questions are

which jurisdiction and laws ought to apply.

Forum shopping enables multinational companies to analyse different jurisdictions and
insolvency laws available as possible venues for the opening of insolvency proceedings
and determine which best suit the needs of those multinational companies’ agendas during
insolvency. The US and UK court have long-arm jurisdiction approaches enabling them to
entertain multinational insolvency matters forum shopped into the US and UK. This thesis
will consider the ability of multinational companies, with bases in developing countries, to
forum shop in the US and UK. In particular, the thesis will examine US and UK insolvency
laws that enable multinational companies to open insolvency proceedings in those
jurisdictions under long-arm jurisdiction. As has been noted, this type of forum shopping
has had some positive outcomes in enabling struggling multinationals to gain access to
sophisticated restructuring laws and institutions, and it will be acknowledged that there is

a need for some limited scope for forum shopping under the proposed framework.

This thesis will also consider how different stakeholders’ interests are prioritised by local
policy-based bankruptcy laws in chosen countries. This will be achieved by identifying and
analysing potential problems encountered or perceived by multinational companies in
developing countries during insolvency and whether these issues lead to multinational

companies forum shopping to the US and the UK.

The thesis will also recommends an insolvency procedural legal framework that utilises
centre of main interest (COMI) in identifying the choice of forum for opening main
insolvency proceedings. The aim is to identify whether this proposed insolvency procedural
legal framework can, as a longer-term approach, replace the fragmented approach for
identifying the choice of venue for main insolvency proceedings for multinational

companies. Leading on from the proposed framework, the thesis will identify whether there
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should be a recommendation for creating a supranational court that would aid in

interpreting the proposed insolvency procedural legal framework.

The thesis has four research questions:

1. What are the US and UK insolvency laws that allow forum shopping and long-arm
jurisdiction;

2. What are the potential negative impacts of forum shopping on efforts to develop
insolvency laws in developing countries;

3. What are the drivers and principles for insolvency law reform in developing
countries and how might stakeholders’ interests be prioritised locally in developing
countries; and

4. Should there be procedural insolvency law reform that provides a straightforward
means by which multinational companies can identify the choice of forum for
opening insolvency proceedings for multinational companies based on a uniform

application of COMI, supported by a supranational court?

1.3 METHODOLOGY

This methodology of this thesis is desked based. It will utilise primary and secondary
sources. The primary sources will be legislation, % regulations,*® model laws!4¢ and
cases, 14’ among others. Examples of secondary sources to be utilised in the thesis are
books, journal articles, newspaper articles, reports by international organisations,*®¢ and
any other appropriate source to the thesis. The information gathered from primary and
secondary sources will be analysed using two methodologies: doctrinal and comparative

legal methodologies.

144 gee for example Title 11 United States Code (US); Insolvency Act 1986 (UK); The Insolvency
and Bankruptcy Code 2016 No. 31 (India); Insolvency Act 2015 (Acts No. 18) (among others).
145 See for example European Insolvency Regulation 2015/848.

146 See for example United Nations Commission on International Trade Law Model Law Model Law
147 See for example Re Drax Holdings [2003] EWHC 2743 (Ch) (UK)(among others).

148 Examples of international organisations are World Bank and United Nations.
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The doctrinal methodology will be utilised in this thesis to analyse the current insolvency
laws in the US, UK, and developing countries that allow insolvency proceedings to be
commenced in those countries’ courts, including through forum shopping.!4® Hence,
primary sources in the US, UK, and some developing countries will provide the current law
that will be analysed with the assistance of secondary sources to determine how opening

insolvency proceedings laws are applied.

In the case of the US and UK, the doctrinal methodology will be used to assess the
application of insolvency laws dealing with the opening of insolvency proceedings by
foreign companies, including multinational companies, to identify their approaches to
forum shopping and long-arm jurisdiction. In relation to developing countries, doctrinal
methodology will be used to analyse previous and current laws that deal with insolvency
of companies to determine whether they encourage or discourage multinational companies
to forum shop in the US or UK. Additionally, the doctrinal methodology will be used to
examine key policies that ought to be in any reformed insolvency law in developing

countries.

Countries implement different laws dealing with the opening of main insolvency
proceedings, therefore on face value, the laws appear different, but the function can, on
closer inspection, be similar. For instance, the laws concerning the opening of insolvency
proceedings in the US is primarily located in the Bankruptcy Code, *° while in the UK, it is
both in statutes and case law. Despite different locations and wording of those laws, the
function of allowing the opening of insolvency proceedings by foreign companies is the

same. ™! Globalisation has enabled companies to be exposed to more than one legal

149 vijay M. Gawas, ‘Doctrinal Legal Research method a Guiding Principle in Reforming the Law and
Legal Systems Towards the Research Development.’ (2017) 3(5) International Journal of Law 128.
150 Title 11 United States Code Annotated.

151 see Konrad Zweigert and Hein Kotz, Introduction to Comparative Law (3™ edn, Oxford
University Press 2011) 34; and Konrad Zweigert and Hans-Jurgen Puttfarken, ‘Critical Evaluation
in Comparative Law’ (1973-76) 5 Adelaide Law Review, 343.
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jurisdiction, and through forum shopping, they may choose the best jurisdiction to deal
with their insolvency matters. This thesis will utilise a comparative legal methodology to

compare insolvency laws that determine jurisdiction in insolvency matters.

The comparative legal methodology will be used to compare how the US and UK allow
forum shopping of multinational companies to open insolvency proceedings in their courts
to benefit from certain insolvency procedures and advantages provided by the US and UK.
The comparison will also assess the interests considered by US and UK courts in
determining the jurisdiction of insolvency matters from multinational companies. The
comparison will establish whether there are potential problems of abuse of forum shopping

and long-arm jurisdiction by multinational companies.

1.4 CONCLUSION

Recent years have seen law reform efforts in many developing countries to improve their
insolvency laws according to their local needs and policies. The interests of local
individuals and companies in developing countries are more likely to be safeguarded by
insolvency laws of those nations. The protection provided by developing countries’
insolvency laws are however bypassed once a company chooses to use another country’s
insolvency laws. Therefore, there needs a fair means by which multinational companies
can choose the appropriate forum for their main insolvency proceedings. It is desirable for
progress to be made towards a uniform approach in choosing the insolvency main
proceedings forum, while it is also acknowledged that this would be a difficult, long-term

endeavour.

The next two chapters will consider approaches that enable forum shopping by insolvent
multinational companies: Chapter 2 will concern the US as a venue, and Chapter 3 will
examine the UK. Attention will then turn to the perspective of developing countries.

Chapter 4 offers a developing countries’ perspective on forum shopping. This chapter will
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examine the impact that forum shopping, and long-arm jurisdiction can have on the
development of insolvency laws. This chapter also acknowledges that improvements to
the insolvency laws and institutions in many developing countries will be a necessary step
if the progressive approach to opening proceedings proposed in this thesis is to be
workable on a global scale. The proposed progressive framework is then the focus of the
final two substantive chapters. Chapter 5 will suggest the creation of an insolvency
procedural framework to provide a universal test for allocation jurisdiction for main
insolvency proceedings based on COMI. Chapter 6 will address whether a supranational
court is required to ensure uniform application of the proposed insolvency legal framework.

The final chapter will be the conclusion of this thesis.
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CHAPTER 2: THE US
Critics are alarmed at the ease with which global bankruptcy jurisdiction can be
engineered, through a combination of the Bankruptcy Code’s low bar to entry and

the worldwide effects of a bankruptcy case...t

2.1 OVERVIEW

The previous chapter, Chapter 1: Introduction, introduced the aim of the thesis and key
concepts. This chapter examines the approach to the opening of proceedings under United
States of America (US) insolvency law that enable forum shopping of multinational

companies, particularly under the US courts’ long-arm jurisdiction.

2.2 INTRODUCTION

The US is a popular destination for multinational companies’ insolvencies.? Particularly
attractive locations for foreign companies to apply for commencement of insolvency
proceedings are Southern District of New York and Delaware.® During insolvency,
multinational companies may evaluate the US as the optimal jurisdiction in which to
commence insolvency proceedings. Where multinational companies are incorporated in
the US the choice of venue is natural but it has also attracted multinationals that are
incorporated in other countries, such as in developing countries, such as the filing of the
Colombian airline Avianca.# The multinational companies, as a strategic manoeuvre, may

opt to commence insolvency proceedings in the US.® This chapter evaluate the laws that

1 Adrian Walters, ‘United States’ Bankruptcy Jurisdiction over Foreign Entities: Exorbitant or
Congruent’ (2017) 17(2) Journal of Corporate Law Studies 367 (368).

2 Lynn M. Lopucki, Courting Failure: How Competition for Big Cases is Corrupting the Bankruptcy
Courts (University of Michigan Press 2006) 184.

3 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815.

4 In re Aerovias Nacionales de Colombia S.A. Avianca (2003) 303 BR 1.

5 AV Dicey and JHC Morris, The Conflict of Laws (11% end, L Collins 1987), 1369.
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allow long arm jurisdiction and enable forum shopping by multinational companies,

considering what multinational companies can do to utilise them.

The US insolvency laws are under the federal bankruptcy system, which appears in Title
11 of the US Code (The Bankruptcy Code).® The federal bankruptcy system ensures that
all bankruptcy matters are dealt by US federal courts rather than US state courts.”
Elizabeth Warren identifies that one reason why the Constitution allocates jurisdiction to
the US federal courts to deal with bankruptcy law is to ensure uniform application of US
insolvency law no matter the state where the matter is heard.® As a result multinational
companies would, in theory, use the same US insolvency laws no matter the US federal
court that they utilise. In practice “the decentralised administration of the Bankruptcy
Code leaves scope for different local approaches”® and there can be variations in approach
which lead to forum shopping within the US and, as noted, the Southern District of New

York, has developed a reputation for expertise in the bankruptcies of multinationals.

There are several reasons why multinational companies choose to forum shop in the US.
One reason why multinational companies may forum shop in the US is that it is regarded
as a debtor-friendly insolvency jurisdiction. This view is primarily on account of the debtor
in possession approach which means that the management of the multinational companies

remain in charge of the companies during insolvency.® Multinational companies forum

6 Baker McKenzie, ‘Global Restructuring & Insolvency Guide’ (2016) Baker McKenzie <
https://www.bakermckenzie.com/-/media/files/expertise/banking-
finance/bk_globalrestructuringinsolvencyguide_20170307.pdf?la=en> accessed 14 May 2021,
457.

7 Elizabeth Warren, ‘Why have a Federal Bankruptcy System’ (1992) 77(5) Cornell Law Review
1093, 1095.

8 United States Constitution, Article I, Section 8, Clause 4.

9 Adrian Walters, ‘United States’ Bankruptcy Jurisdiction over Foreign Entities: Exorbitant or
Congruent’ (2017) 17(2) Journal of Corporate Law Studies 367, 397.

10 The main significance is that a trustee is not automatically appointed. In practice creditors may
place conditions on post commencement finance that require a change of management: David A.
Skeel Jr. ‘Creditors' Ball: The New “New” Corporate Governance in Chapter 11’ (2003) 152 U. Pa.
L. Rev. 917.
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shopping in the US are not required, as a condition of opening proceedings, to hand over

the companies’ running during insolvency proceedings to insolvency practitioners.?

Another reason why multinational companies forum shop to the US is that the US is a
jurisdiction that has extensive and well-developed insolvency laws and expert courts. 2 As
a contrast, the ‘home’ countries of the multinational companies might not have developed
insolvency laws and institutions.'® The US offers flexibility in types of insolvency
proceedings with advanced insolvency laws and using them might be deemed a pragmatic
and strategic manoeuvre by the multinational companies.* The US has a long history of
leading approaches to corporate reorganisation procedures.®> The legislative framework
for corporate reorganisation of companies is found in Chapter 11. Chapter 11 enables
multinational companies, with the help of the US courts, to reorganise their debt and
obligations.® ‘Home’ countries of multinational companies may not have reorganisation
procedures and out of court reorganisation may not be feasible in the circumstances,
hence utilising US insolvency laws. This thesis later considers what might be done to

address this weakness in home country laws.

11 Fancy Chepkemoi Too, ‘A Comparative Analysis of Corporate Insolvency Laws: Which if the Best
Option for Kenya?’ (2015) Nottingham Trent University <
http://irep.ntu.ac.uk/id/eprint/27951/1/Thesis%20post%20viva%20FINAL.pdf > accessed 24
September 2018.

12 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815.

13 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815.

14 See for example Associate for Financial Market in Europe, ‘Potential Economic Gains from
Reforming Insolvency law in Europe’ [2016] AFME <
https://www.afme.eu/globalassets/downloads/publications/afme-insolvency-reform-report-2016-
english.pdf> accessed 10 April 2018. (Appendix B lists the key benefits of filling for insolvency in
the US provided by Title 11 United States Code Annotated such as automatic stay, presumption
that the managers of the company will remain in control during insolvency, ability to obtain post-
petition financing, discharge of debtor from any debt that arose before the date of confirmation of
plan of reorganization among others); In re Camera (1933) 6 F Supp 267; In re McTaGue, (1996)
198 B.R. 428; In re Head, (1998) 223 B.R. 648; In re Yukos Oil Co (2005) 321 BR 396.

15 Stephen J. Lubben, ‘Railroad Receiverships and Modern Bankruptcy Theory’ (2004) 89 Cornell L.
Rev. 1420.

16 Andrew Keay, ‘Insolvency Law: A Matter of Public Interest?’ [2000] 51 N. Ir. Legal Q. 509.
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Another possible advantage of filing for insolvency proceedings in the US by multinational
companies, is that they are not required to prove that they are insolvent.'” In most
jurisdiction, there is a requirement for multinational companies to be unable to pay their
debt to utilise insolvency processes.'® However, the US only requires that the multinational
companies show to be a ‘person’ and have a link to the US.*° Therefore, multinational
companies which are still able to pay their debts can still utilise the US insolvency laws
and the protection of the automatic stay is available without having to cross a jurisdictional

hurdle requiring proof of insolvency.2°

2.2.1 The aim

This chapter will evaluate US insolvency laws that allow forum shopping and long-arm
jurisdiction. The aim is to identify whether US laws that allow forum shopping and long-
arm jurisdiction have a low bar in particular in comparison to COMI, the approach that is
suggested as a longer-term way forward for the development of cross-border insolvency
jurisdiction. It will also identify why US long arm jurisdiction presently plays an important
role in filling a present gap regarding viable restructuring opportunities under the domestic

laws of non-US multinationals.

2.2.2 United States of America’s Extraterritoriality and Bankruptcy
The effectiveness and utility of long arm jurisdiction of course depends on the
extraterritoriality of proceedings and their impact on assets located abroad. The global

economy has provided an environment where multinational companies’ insolvencies affect

17 Henry Peter and others, The Challenges of Insolvency Law Reforms in the 21st

Century (Schulthess 2006) 18.

18 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815.

19 Title 11 United States Code Annotated, § 109 (a).

20 Title 11 United States Code Annotated, Chapter 3, section 362.
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more than one jurisdiction.?! The Bankruptcy Code deals with insolvency in the US.%2 The
question arising is whether the Bankruptcy Code is applicable beyond the US, especially
in relation to multinational companies.?® Generally, the US Congress, which makes laws,
can enact insolvency laws whose effects are felt not only in the US but also beyond.?* For
example, 11 USC s 541(a)(1) states that the property of the bankruptcy estate includes
property “wherever located”.?®> The ability of the US insolvency laws to have an impact
outside the US is called extraterritoriality.?® Just because the US Congress can make
extraterritorial insolvency laws does not mean that all US insolvency laws are
extraterritorial in practical effect,?” since extraterritoriality depends on recognition. In their
effort to utilise US insolvency laws, multinational companies may wish to understand if the

insolvency provisions apply to their situation.

In regards to the extraterritoriality of key provisions of the insolvency laws, the basic rule
is that US congress has to express that the provision is extraterritorial.?® There is a
presumption against extraterritoriality.?® The case of French v. Liebmann (In re French)
highlighted that a clear statement does not need to be stated in the statute for it to be
applicable beyond the US.3° Under US insolvency law extraterritoriality is not precluded

due to a lack of clear statements in relation to it.%! Smith v United States clarified that

21 Lynette C. Kelly, ‘In re French: Extraterritorial Application of the US Bankruptcy Code’s
Fraudulent Conveyance Provisions’ (2006) 3(5) Kluwer Law International 294, 294.

22 Title 11 United States Code Annotated.

23 Title 11 United States Code Annotated.

24 See E.E.O.C. v Arabian Am. Oil Co. (Aramco), 499 U.S. 244, 248 (1991); Hong Kong &
Shanghai Banking Corp. v Simon (In re Simon), 153 F.3d 991, 995 (9t Cir. 1998).

25 Title 11 United States Code Annotated, s 541(a)(1).

26 John Pottow, “Greed and Pride in International Bankruptcy: The Problems and Proposed
Solutions to 'Local Interests™. Michigan Law and Economics Research Paper No. 05-
005<http://ssrn.com/abstract=711125>(accessed 4 April 2018).

27 Lynette C. Kelly, ‘In re French: Extraterritorial Application of the US Bankruptcy Code’s
Fraudulent Conveyance Provisions’ (2006) 3(5) Kluwer Law International 294, 294.

28 | ynette C. Kelly, ‘In re French: Extraterritorial Application of the US Bankruptcy Code’s
Fraudulent Conveyance Provisions’ (2006) 3(5) Kluwer Law International 294, 294.

29 In re Rajapakse 346 B.R. 233 (2005); RJR Nabisco, Inc. v European Community 136 S.Ct.2090
(2016).

30 French v. Liebmann (In re French), 440 F.3d 145 (4th Cir. 2006), petition for cert. filed, 75
U.S.L.W. 3020 (U.S. 15 May 2006) (No. 05-1459).

31 See U.S. v Belfast, 611 f.3d 783 (2010); Kiobel v Royal Dutch Petroleum Co., 569 U.S. 108
(2013); Georgia Aquarium, Inc. v Pritzker, 135 F.Supp.3d 1280 (2015); and Erin E

Broderick, 'Replacing the Presumption Against Extraterritoriality for Bankruptcy Avoidance Actions
' [2017] 2017(2017) Norton Annual Survey of Bankruptcy Law 27.
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there has to be ‘clear intention of congressional intent’ that the US (insolvency) provision
is applicable extraterritorially.3? As the US courts have stated, the clear congressional
intent can be identified through, for example, the legislative history or overall statutory
scheme. 3 Therefore, if there are any US insolvency provisions that multinational
companies want to inquire if they apply beyond the US, the multinational companies have

to look beyond the statute’s language.

In relation to specific sections of the Bankruptcy Code, the US courts have identified
applicability in the US and beyond.3* The US courts’ reasoning is that specified insolvency
provisions regulate activities that have substantial effects in the US, or lack of application
of the specified provisions extraterritorially would adversely impact the US.3% An example
of when the US courts have deemed that a US insolvency provision should apply
extraterritorially due to the significant impact it had in the US was in the case of Hong
Kong & Shanghai Banking Corp., Ltd. v. Simon (In re Simon).%*® In re Simon concerned
the enforcement of a Bankruptcy Code’s discharge injunction against Hong Kong &
Shanghai Banking Corporation, a foreign creditor.®” The US courts believed that even
though the discharge injunction could not be directly enforced outside the US, it could still
be enforced against the part of Hong Kong & Shanghai Banking’s assets in the US.38
Hence, multinational companies can provide evidence to US courts to show that the
application of US insolvency law to their insolvency matters would have a significant impact

in the US. As a result, the presumption against extraterritoriality would not apply.

32 Smith v. United States, 507 U.S. 197, 204 (1993).

33 See for example Steele v. Bulova Watch Co., 344 U.S. 280 (1952); and Hong Kong & Shanghai
Banking Corp., Ltd. v. Simon (In re Simon), 153 F.3d 991, 996 (9th Cir. 1998).

34 See for example Title 11 United States Code Annotated, section 362 (deals with automatic stay)
and section 524 (deals with discharge injuctions); In re Simon, 153 F.3d [997]; and Underwood V.
Hilliard (In re Rimsat, Ltd.), 98 F.3d 956, 961 (7th Cir. 1996).

35 Steele v. Bulova Watch Co., 344 U.S. 280 (1952); and Hong Kong & Shanghai Banking Corp.,
Ltd. v. Simon (In re Simon), 153 F.3d 991, 996 (9th Cir. 1998).

36 Hong Kong & Shanghai Banking Corp., Ltd. v. Simon (In re Simon), 153 F.3d 991, 996 (9th Cir.
1998).

37 Hong Kong & Shanghai Banking Corp., Ltd. v. Simon (In re Simon), 153 F.3d 991, 996 (9th Cir.
1998).

38 Hong Kong & Shanghai Banking Corp., Ltd. v. Simon (In re Simon), 153 F.3d 991, 996 (9th Cir.
1998).
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There are both benefits and negatives for extraterritoriality of applicable US insolvency
laws.3° One positive aspect of specific provisions having extraterritoriality is that
multinational companies can use provisions that are available in other jurisdictions.*® One
adverse effect of the extraterritoriality is that multinational companies are able to forum
shop in the US. From a developing countries’ perspective, forum shopping will result in
developing countries insolvency laws not being utilised in cases which may be of particular
local importance. 4! The presumption against the extraterritoriality principle, when used by
the US courts, will hinder forum shopping by denying the use of specific US insolvency
provisions to insolvency matters outside the US jurisdiction. However, as the next section
outlines, a generous approach has been taken to the extraterritoriality of key provisions

of the Bankruptcy Code of relevance to multinationals.

2.2.3 Which US Insolvency Provisions allow forum shopping and long-arm
jurisdiction?

In applying US insolvency law, the US does not distinguish between foreign and domestic
companies.*? US courts derive jurisdiction to preside over insolvency proceedings of
foreign companies, termed long-arm jurisdiction, because of how the Bankruptcy Code
defines who a debtor is.“® The Bankruptcy Code in § 109 (a) (section 109 (a)) states ‘only
a person that resides or has domicile, a place of business, or property in the United States,

or municipality, may be a debtor...".%* This provision, considered further in the next section,

39 Jonathan Turley, “’"When in Rome”: Multinational Misconduct and the Presumption against
Extraterritoriality’ (1990) 84(2) Northwestern University Law Review 807; French v Liebman (In re
French) 440 F.3d 145 (2006) 149-152.

40 Ssamuel L Bufford, United States International Insolvency Law 2008-2009 (Oxford University
Press 2009), 26.

41 Kiobel v Royal Dutch Petroleum Co., 569 U.S. 108 (2013); John Pottow, “Greed and Pride in
International Bankruptcy: The Problems and Proposed Solutions to ‘Local Interests'”. Michigan Law
and Economics Research Paper No. 05-005<http://ssrn.com/abstract=711125> (accessed 4 April
2018) (The article deals with the effects of creditors and the local government).

42 Philip A. Trautman, ‘Long-Arm and Quasi in Rem Jurisdiction in Washington’ (1975-1976) 51
Wash. L. Rev.1.

43 See for example Erin K Healy, 'All's Fair in Love and Bankruptcy - Analysis of the Property
Requirement for Section 109 Eligibility and Its Effect on Foreign Debtors Filing in U.S. Bankruptcy
Courts' (2004) 12 Am. Bankr. Inst. L Rev. 535, 535..

44 Title 11 United States Code Annotated.
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section 2.3, sets a low threshold.*> Therefore, multinational companies incorporated or
centred in developing countries can forum shop in the US by proving to the US courts that
they can be considered debtors under the Bankruptcy Code.“® It is important to examine
the requirements under section 109 (a)*’ to identify how multinational companies can

forum shop in the US and US courts can exercise long-arm jurisdiction.

2.3 WHO MAY BE A DEBTOR UNDER THE CODE?

The first general requirement is that multinational companies must show that they are
considered a ‘person’ under the Code.*® The second requirement is that multinational
companies must show a connection to the US.#° The link is established by showing that
the multinational companies have one of the following: residence/domicile, a place of
business or property in the US.%° Once the requirements are fulfilled, the multinational
companies can forum shop in the US. These different ways in which a connection to the
US can be established below. It will be noted that these requirements can fall short of the
depth of connection required for the identification of the centre of main interests, ‘COMI’,
which is proposed in this thesis as a desirable ultimate development of the international

cross border insolvency framework.

2.3.1 A person
Since multinational corporations make domestic insolvency applications in the US, they

ought to satisfy the criteria of ‘person’ under the Bankruptcy Code.>! Multinational

45 Shana Elberg, ‘Using the Bankruptcy Code for International Restructuring’ [2016] New York Law
Journal
<https://files.skadden.com/sites%o2Fdefault%2Ffiles%2Fpublications%2FUsing_the_Bankruptcy C
ode_For_International_Restructuring.pdf > accessed 10 January 2018.

46 Title 11 United States Code Annotated, § 109 (a).

47 Title 11 United States Code Annotated, § 109 (a).

48 Title 11 United States Code Annotated, § 109 (a).

49 Samuel L Bufford, United States International Insolvency Law 2008-2009 (Oxford University
Press 2009) 181.

50 Title 11 United States Code Annotated, § 109 (a).

51 Title 11 United States Code Annotated, § 109 (a).
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companies are directed to section 101(4) of the Bankruptcy Code for the definition of a
‘person’. 52 Section 101(41) states, ‘the term “person” includes individual, partnership, and
corporation...,’.%® Two of the definitions may be applicable to multinational companies,
partnership and corporation.>* Section 101(41) is worded to give examples of who can be
considered a ‘person’ under the Bankruptcy Code. 5% The specific words used are examples
and not an exhaustive list of who is a ‘person’. Therefore, other types of legal entities
occurring in other jurisdictions have a possibility of fitting into the definitions of a
‘person’.®%6 As a result, multinational companies formed in other jurisdictions under
different legal models can still access the Bankruptcy Code once they fulfil the other

requirements. %’

Conversely, section 101(41) of the Bankruptcy Code specifies various types of entities that
can never be a ‘person’ for the purpose of the Bankruptcy Code, unless certain
circumstances are satisfied, for example, government entities (which is beyond the scope
of this thesis).%® The general consensus of US courts is that most entities may be termed
as legal persons for the purpose of insolvency.®® US courts have provided another
limitation through their interpretation of who is a legal person.®° The limitation is through
the test used by the US courts which relates to the business activities of the legal entity. 5!
However, the business purpose of the entity in question does not have to be for-profit,

thus the term can include not-for-profit organisations such as charities. 2

52 Title 11 United States Code Annotated, § 101(41).

53 Title 11 United States Code Annotated, § 101(41).

54 Title 11 United States Code Annotated, § 101(41).

55 Title 11 United States Code Annotated, § 101(41).

56 Title 11 United States Code Annotated, § 101(41).

57Title 11 United States Code Annotated.

58 Title 11 United States Code Annotated, § 101(41).

59 See for example In re 4 WHIP, LLC, 332 B.R. 670, 672; Shana Elberg, ibid; Title 11 United
States Code Annotated, § 101(9).

60 See for example Shana Elberg, ‘Using the Bankruptcy Code for International Restructuring’
[2006] New York Law Journal <
https://files.skadden.com/sites%2Fdefault%2Ffiles%2Fpublications%2FUsing_the_Bankruptcy Co
de_For_International_Restructuring.pdf > accessed 10 January 2018; Title 11 United States Code
Annotated, § 101(9) (Offers various definitions of words such as corporation).

61 See for example In re 4 WHIP, LLC, 332 B.R. 670, 672; Shana Elberg, ibid; Title 11 United
States Code Annotated, 8 101(9); Title 11 United States Code Annotated, § 101(41).

62 See for example In re 4 WHIP, LLC, 332 B.R. 670, 672; Shana Elberg, ibid; Title 11 United
States Code Annotated, 8 101(9); Title 11 United States Code Annotated, § 101(41).
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In the context of this thesis, the wide definition of a legal person is likely to enable most
multinational companies to qualify to open insolvency proceedings in the US. In the event
that further elaboration is needed for the meaning of whether a particular enterprise is to
be regarded as a legal person, multinational companies may seek guidance from the US
courts as to whether their entity is to be regarded as a legal person for the purposes of
bankruptcy jurisdiction.®® In the event of a case where there is a lack of clarity as to
whether an enterprise meets the definition of a legal person there would inevitably be time
and costs incurred by multinational companies during the insolvency process this would
increase the costs to the detriment of various stakeholders of the company.® However,
this is a hypothetical situation and the meaning of the term ‘legal person’ is wide enough
to include almost all entities formed to conduct business and thus it is likely to include
almost types of multinational companies. The breadth of this term can potentially
encourage forum shopping to the US. It contrasts markedly with the depth of connection
that would be required if an approach based on COMI was to be adopted, as proposed as

a longer-term strategy in this thesis.

2.3.2 A Place of Business

One way that multinational companies may seek to establish a connection to the US to
open main insolvency proceedings is to prove that they have a place of business in the
US.®% Fulfilling this requirement enables multinational companies to be considered
‘debtors’ under the Bankruptcy Code.®% Certain activities of the multinational companies
might occur in the US and also other countries, including in developing countries. The

activities that might be evaluated in establishing a place of business in the US under the

63 See for example Sylvan Beach v. Koch, C.C.A.8 (Mo.) (1944) 140 F.2d 852; In re Brooke
Corporation, Bkrtcy.D.Kan. (2014) 506 B.R. 560; In re Sugar Valley Gin Co., N.D.Ga (1923) 292 F.
508; In Re Donald Verona & Bernard Green (1994) 126 B.R. 113.

64 John Pottow, “Greed and Pride in International Bankruptcy: The Problems and Proposed
Solutions to 'Local Interests™. Michigan Law and Economics Research Paper No. 05-
005<http://ssrn.com/abstract=711125> (accessed 4 April 2018).

5 Title 11 United States Code Annotated, § 109 (a).

66 Title 11 United States Code Annotated, § 109 (a).
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Bankruptcy Code are those that occur within the US.®” Not all activities carried out by a
company in a particular location in the US are evidence towards satisfying that a company
has a place of business in that location.% Hence, this section will examine the meaning of

a ‘place of business’ to establish if it encourages forum shopping.

Multinational companies and their advisers will not find the definition of 'a place of
business’ in the Bankruptcy Code, since the term is used without elaboration.® However,
US courts have endeavoured to provide its interpretation.”® The US courts have a
discretion in the interpretation of 'a place of business’. The discretion has led to various
tests being identified.”* However, there are two main tests mainly used by US courts to

establish ’a place of business’ to link multinational companies to the US."?

One of the tests focuses on the quantity of work that occurs in a particular place that the
company is claiming is its place of business.”® The other focuses on notoriety, meaning
the extent to which those dealing with the companies know that the companies carry out
business from the locations where they are claiming to have a place of business.”* Since
US judges developed the tests, they have discretion, depending on the hierarchy of the
court, either to apply them as precedents® or distinguish7® them. Conversely, the Code’s "’

approach of not specifying facts to be taken into account in determining a place of business

67 see Title 11 United States Code Annotated, § 109 (a); In re Woodfield Furniture Clearance Ctr.
of Suffolk, Inc., (1989) 102 B.R. 327, 333.

68 See for example In re Woodfield Furniture Clearance Ctr. of Suffolk, Inc., (1989) 102 B.R. 327,
333.

69 Title 11 United States Code Annotated, § 109 (a).

70 See for example Ford Motor Credit Co. v Weaver (1982) 680 F2d 451; In re Carmichael
Enterprises, Inc. (1972) 460 F2d 1405.

71 See In re Pocono Airlines, Inc., (1988) 87 B.R. 325, [327] (the case lists the tests).

72 See for example Ford Motor Credit Co. v Weaver (1982) 680 F2d 451; Enark Industries, Inc. v
Bush (1976) 86 Misc 2d 985; In re McCrary’s Farm Supply, Inc. (1983) 705 F2d 330, 332.

73 See for example In re Woodfield Furniture Clearance Ctr. of Suffolk, Inc., (1989)102 B.R. 327
[332]; Ford Motor Credit Co. v Weaver (1982) 680 F2d 451, 460 for further analysis of the test.
74 See for example Ford Motor Credit Co. v Weaver (1982) 680 F2d 451, 460; In re Carmichael
Enterprises, Inc., (1971) 334 F. Supp. 94, 100-101 for further analysis of the test.

75 See for example In re Mimshell Fabrics Company, Ltd,. (1974) 491 F.2d 21, 23 (quantity test);
In re McQuaide (1968) 5 U.C.C.Rep 802.

76 See for example In re Pocono Airlines, Inc., (1988) 87 B.R. 325, 327; Ford Motor Credit Co. v
Weaver (1982) 680 F2d 451, 460.

77 Title 11 United States Code Annotated.
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arguably gives US courts broad discretion in interpreting ‘place of business’ and it does
not set as high a threshold as COMI, considered in Chapter 5. The broad discretionary
power may have some advantages, such as perhaps allowing US courts to tailor their
decisions based on facts before them.”® The US courts’ discretion might be viewed as
creating uncertainty for multinational companies aiming to establish a place of business in
the US. Conversely, multinational companies could regard the flexibility offered to the
courts in identifying place of business as an incentive to forum shop in the US. Therefore,
the presence of various tests might be viewed as either encouraging or discouraging forum

shopping to the US by multinational companies.

In this context, the quantity and notoriety tests are aimed at making factual determination
as to the multinational companies’ location within the US that may be considered a ‘place
of business’.”® Arguably, the use of the facts in determining ‘place of business’ means that
cases can be considered on the basis of practical observation and common sense to
determine the economic realities and less will turn on the tests if those facts clearly show
that a certain location in the US is a place of business for the purpose of the Bankruptcy
Code. 8° Multinational companies provide the evidence to US courts to prove that they have
‘place of business’ in the US, including a mailing address, an office, and a warehouse. !
Thus, if multinational companies are able to provide irrefutable evidence that locations
within the US are the ‘place of business’, US courts can exercise long-arm jurisdiction over

their insolvencies.

Simply doing business in the US is not sufficient evidence that multinational companies

have a place of business in the US.82 Multinational companies may have business activities

78 See for example In re Woodfield Furniture Clearance Ctr. of Suffolk, Inc., (1989)102 B.R. 327
(The warehouse was found not to be a place of business); Ford Motor Credit Co. v Weaver (1982)
680 F2d 451 (The warehouse was found not to be a place of business)

79 In re Pocono Airlines, Inc., (1988) 87 B.R. 325, 327.

80 Title 11 United States Code Annotated; In re Pocono Airlines, Inc., (1988) 87 B.R. 325, 327.
81See for example In re Woodfield Furniture Clearance Ctr. of Suffolk, Inc., (1989)102 B.R. 327;
Ford Motor Credit Co. v Weaver (1982) 680 F2d 451 (All these placed have been established as
places of business).

82 In re Pocono Airlines, Inc., (1988) 87 B.R. 325, 327.
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in the US, such as selling their products in the US or entering into service contracts in the
US to deliver goods that might be termed as doing business via the internet. Those
activities on their own are not sufficient for US courts to find that multinational companies
have a place of business in the US, per In re Head.® Arguably a location in the US is an
important factor that must be present in addition to activities of the multinational
companies in that US location for US courts to determine a place of business according to
Section 109 (a).8* Note that only having a location and not conducting business from that
location is also not sufficient to show ‘place of business’ of multinational companies. 8
Therefore, it might be reasoned that US courts have provided a barrier for proving ‘place
of business’. The barrier requires that forum shopping multinational companies show both

a location and the location is where they carry out business activities.

One of the advantages of the Bankruptcy Code is that multinational companies only have
to have ‘a' place of business and not a 'principal' place of business to be considered a
debtor under the Code. 8 Multinational companies may not be carrying out or have carried
out a majority of their activities in the US. Lack of significant business activities in the US
does not prevent them from applying to be a debtor under the Bankruptcy Code.®’
Therefore, multinational companies have only to show that some of their business is

conducted in the US to satisfy the ‘place of business’ basis.

The business performed in the US may not have to be done by the multinational companies
themselves.8 Forum shopping multinational companies may be operating in the US
through agents. In re Petition of Brierley states that it is sufficient for multinational

companies to have places of business if the agents are located in the US.® For example,

83 In re Head, (1998) 223 B.R. 648, 651 — 652.

84 In re Head, (1998) 223 B.R. 648, 651 — 652.

85 In re Head, (1998) 223 B.R. 648, 651 — 652.

88 In re Paper | Partners, L.P., (2002) 283 B.R. 661, 672.

87 In re Zais Inv. Grade Ltd. VII, (2011) 455 B.R. 839, 844 — 846; Title 11 United States Code
Annotated.

88 In re Petition of Brierley, (1992) 145 B.R. 151, 161 — 162.

89 In re Petition of Brierley, (1992) 145 B.R. 151, 161 — 162.
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multinational companies are able to show places of business if their account is located in
the US, from where they conduct their business.®® The person or company carrying out
business on behalf of the multinational company does not have to be an employee of the
company, they may be independent contractors, only contracted to carry out a specific
function on behalf of the multinational company which would be sufficient for US court to
find a place of business.®! Arguably, this shows that US courts have widely interpreted a
‘place of business’ enabling multinational companies to have a wider range of factors to
present to the courts to show that they have a place of business in the US to be eligible
to open insolvency proceedings in the US. Hence, the wider approach might be seen as

facilitating forum shopping in the US by multinational companies.

In conclusion, the US courts have interpreted the term 'place of business' widely to include
most business activities connected to a particular location in the US, either done directly
by the multinational company or on their behalf. The wide approach taken by the US courts
may seem to enable more multinational companies to be considered eligible to open main
insolvency proceedings in the US. Consequently, this approach may encourage forum
shopping to US by multinational companies with bases outside the US, such as in
developing countries. An approach based on COMI, by contrast, would be much more

limiting.

2.3.3 Residence and Domicile
Multinational companies may attempt to establish connection to the US by showing that

they have residence or domicile in the US. %2 Due to the nature of multinational companies

%0 In re Petition of Brierley, (1992) 145 B.R. 151 161 — 162 (The accountant was employed by the
company to carry out their accountancy. There was no other connection to that location other than
the accountant was located there. That was found to be sufficient evidence to show that the
company had a place of business in the US).

91 In re Paper | Partners, L.P., (2002) 283 B.R. 661, 672 (An accountant who was conducting
accountancy, on behalf of the company but was not employed directly by the company, was found
to provide evidence that the location where they were based, was a place of business for the
company by the US courts).

92 Title 11 United States Code Annotated, § 109 (a).
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they may have offices, employees, factories, headquarters and other aspects of the
company in multiple jurisdictions, including the US, as well as in other countries, including
developing countries. Therefore, multinational companies need to comprehend what
evidence they can present to US courts for residence or domicile to be ascertained by US
courts. This section will aim to examine the interpretation of ‘residence’ and ‘domicile’
established by US courts and whether the meaning enables forum shopping. Again,
residence or domicile would tend to be far easier for a multinational company to establish

than if a COMI in the US was required.

Multinational companies cannot rely on the Bankruptcy Code for the definitions of
‘residence’ nor 'domicile’.®® US courts have provided their interpretations in various
cases. % Most of the cases do not deal with insolvency; however, the Supreme Court of
Arizona took the approach that the interpretation provided in other areas of law could be
used to define the two in any US statute using 'residence' and 'domicile’.®> The same
approach could be taken by other US state courts. As a result, multinational companies

can possibly rely on cases from other US areas of law to define 'residence’' and ‘domicile’. %

US courts have supported the idea that the Bankruptcy Code was intentionally worded
with both 'residence’ and 'domicile’.®” 'Residence’ and 'domicile’ are not synonymous. %
Various US courts dealing with bankruptcy proceedings have supported this idea by
establishing that residence cannot be used in place of domicile nor vice versa as their

meaning, and legal implications are different.®® Therefore, multinational companies can

93 Title 11 United States Code Annotated.

94 See for example In re Walter M. Marsico 278 B.R. 1; Mississippi Band of Choctaw Indians v.
Holyfield, 490 U.S. 30 (1989) [48]; In re Tomko, 87 B.R.372, 374.

95 Milntosh v Maricopa County 73 Ariz. 366, 368-369 (1952)..

% Title 11 United States Code Annotated.

97 See for example In re Tomko, 87 B.R. 372, 375; Milntosh v Maricopa County 73 Ariz. 366
(1952), 369.

%8 Title 11 United States Code Annotated, § 109 (a).

99 See for example In re Tomko, 87 B.R. 372, 375; Milntosh v Maricopa County 73 Ariz. 366
(1952), 369.
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prove that they have either 'residence’ or ‘domicile’ in the US and not necessarily both to

forum shop in the US.

US courts have discretion in elaborating the meaning of 'domicile'.*°® According to
Mississippi Band of Choctaw Indians v. Holyfield, 'domicile’ is a permanent and fixed
abode. %t Therefore, multinational companies consider locations as domicile where they

carry out activities permanently despite doing so elsewhere from time to time. 192

In re Dissolution of Chris Cole Enterprises provided that evidence for the domicile of
companies is incorporation documentation that shows the location of incorporation. %3
Most multinational corporations may have been incorporated outside the US and the
incorporation documentation will reflect this. However, cases such as AlU Ins. Co. v TIG
Ins. Co. stated that domicile may also be proved by showing their principal place of
business. %4 Therefore, multinational companies incorporated outside the US are still able
to show domicile through evidence of their principal place of business to commence main

insolvency proceedings in the US.

The meaning of a principal place of business, which has been described to equate to
domicile, is wide. % In Johnson v SmithKline Beecham Corp. the definition of principal
place of business was said to be the locations where companies conduct their day to day
business activities.1°¢ Additionally, the principal place of business is the location where

multinational companies operate their most important, consequential or influential

100 see for example Snyder v. McLeod, 971 So. 2d 166 (2007); Mclntosh v. Maricopa County, 73
Ariz. 366 (1952); Missouri Pacific R. Co. v. Lawrence, 215 Ark. 718, 223 S.W.2d 823 (1949) (The
cases highlighted that the Courts have a discretion to interpret domicile since the Code did not).
101 See Mississippi Band of Choctaw Indians v. Holyfield, (1989) 490 U.S. 30[48]; In

re Tomko, (1988) 87 B.R.372, 374.

102 See Mississippi Band of Choctaw Indians v. Holyfield, (1989) 490 U.S. 30[48]; In

re Tomko, (1988) 87 B.R.372, 374.

103 see for In re Dissolution of Chris Cole Enterprises, (2001) 188 Misc.2d 207, 840.

104 See for example AIU Ins. Co. v TIG Ins. Co. (2013) 934 F.Supp.2d 594; DiTondo v Meagher
(2009) 24 Misc.3d 720.

105 See for example In re Suntech Power Holdings Co., Ltd. (2014) 520 B.R. 399, 414;

106 Johnson v SmithKline Beecham Corp., (2012) 853 F.Supp.2D 487, 495.
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decisions concerning the company.°” Both of the meanings may be seen as describing
the company's head office where most decisions are assumed to occur. The description
may also fit other locations for multinational companies other than the headquarters that
fulfils those criteria set by the US judges.°® Therefore, multinational companies can show

US locations where they conduct their day-to-day activities to forum shop in the US.

Additionally, the Bankruptcy Code does not define ‘residence’ enabling US courts to
provide its meaning.1° In Wolinsky v Bradford Nat. Bank, ‘domicile,” was described as a
place where people live but do not need to have their main residence. **° Furthermore, the
location may be temporary; however, US courts have provided the limitation that a
‘residence’ needs to be more than a transient place.*! In application, multinational
companies can have residence in the US if they operate from a particular place. The
operations cannot be so temporary that they are considered transient. For example,
multinational companies cannot book a meeting room to conduct business for a few short

days and expect that location to be considered a residence.

The definition of residence provides for multiple locations to be considered for the purpose
of commencing insolvency proceedings.11? Offices of multinational companies in different
places in the US can be considered as residences. This may enable forum shopping as
multinational companies may establish more than one location as their residence for the
purpose of opening insolvency proceedings in the US rather than other jurisdictions, such
as developing countries where they have stronger involvement and indeed where the COMI

may lie.

107 Hert Corp. v Friend (2010) 559 U.S. 77, 92-93.

108 johnson v SmithKline Beecham Corp., (2012) 853 F.Supp.2D 487, 495 and Hert Corp. v Friend
(2010) 559 U.S. 77, 92-93.

109 See Title 11 United States Code Annotated; In re Tomko, (1988) 87 B.R. 372, 374.

110 wolinsky v Bradford Nat. Bank, (1983) 34 B.R. 702, 704.

111 In re Pettit, (1995) 183 B.R. 6, 8.

112 See Mississippi Band of Choctaw Indians v. Holyfield, (1989) 490 U.S. 30; In re Walters M.
Marsico, (2002) 278 B.R. 1, 4.
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US courts have established that a corporation may have more than one residence but can
only have one domicile.® Arguably, various factors can contribute to the establishment
of residence of corporations in the US. Some of these factors are an office in a location in
the US, *** manufacturing plant,**®> among others. % Multinational companies do not have
to show that that location is the principal place of business for US courts to establish
residence.'” Therefore, multinational companies may prove residence in the US by
showing that they carry out part of their business in a particular location. Arguably the
meaning of residence may enable forum shopping as multinational companies may have
more than one location that can be termed as their residence as long as they are located

in the US.

Additionally, there is an overlap in the definition of a domicile and residence. The place of
incorporation has been found to be evidence of both domicile and residence.'® Despite
the fact that residence and domicile are not synonymous, '*° place of incorporation can be
used to prove both, although this will not assist multinational companies which are

incorporated elsewhere.

2.3.3.4 Property

The final possible link to the US for multinational companies to open main insolvency
proceedings is through the presence of property in the US.'?° An important facet of the
property requirement to commence insolvency proceedings in the US is that US judges

are not required to consider other factors, such as if the multinational company has

113 American Employers' Ins. Co. v. EIf Atochem North America, Inc., (1999) 725 A.2d 1093, 1098.
114 Reimers v Honeywell, Inc., (1990) 457 N.W.2d 336, 338.

115 Hordis Bros., Inc. v Sentinel Holdings, Inc., (1990) 562 So.2d 715, 717.

116 See for example State ex rel. Cartwright v. Hillcrest Investments, Ltd.,(1981) 630 P.2d 1253,
1259 (A Canadian company was found to be a residence of Oklahoma because it had a business
licence in that state).

117 Ford Motor Credit Co. v Weaver (1982) 680 F2d 451, 460; (A place of business has been
discussed in 2.2.2.).

118 Int’l Milling Co. v Columbia Transp. Co., (1934) 292 U.S. 511, 519.

119 See for example In re Tomko, 87 B.R. 372, 375; Milntosh v Maricopa County 73 Ariz. 366, 396
(1952).

120 Title 11 United States Code Annotated, § 109 (a).
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business or offices in the US.'?! Once it has been proved there is property of the
multinational company in the US, multinational companies are considered to be debtors
under the Bankruptcy Code and US courts can accept an application to deal with insolvency
issues pertaining to the multinational company.*?? The likely ease of establishing the
presence of property enables forum shopping and potentially overcomes possible
difficulties in establishing a place of business, domicile or residence, outlined above, and
highlights that the availability of bankruptcy proceedings can be based on a connection far
short of a COMI. The section examines what is considered property for the purposes of

opening main insolvency proceedings by multinational companies in the US.

Similarly to place of business, residence and domicile, the meaning of property is not
defined in the Bankruptcy Code.!?® Multinational companies can look to how the term
‘property’ has been described by US courts.’?* The approaches taken enable forum
shopping. The most prominent description of property comes from the case of In re
McTague?® Several foreign multinational companies have used the case to access the US
insolvency law.'?® In re McTague'?” describes ‘property’ as ‘a dollar, a dime or a
peppercorn’ in the US.'?® In re Globo Comunicacoes described the description in In re
McTague'?® as being virtually non-existent.'*® As a result, multinational companies may
have a nominal amount of property in the US and US courts can exercise their long-arm

jurisdiction over their insolvency matters.

121 Shana Elberg, ‘Using the Bankruptcy Code for International Restructuring’ [2016] New York
Law Journal
<https://files.skadden.com/sites%2Fdefault%2Ffiles%2Fpublications%2FUsing_the_Bankruptcy C
ode_For_International_Restructuring.pdf > accessed 10 January 2018.

122 Title 11 United States Code Annotated, § 109 (a).

123 Title 11 United States Code Annotated.

124 Erin K. Healy, 'All's Fair in Love and Bankruptcy? Analysis of the Property Requirement for
Section 109 Eligibility and Its Effect on Foreign Debtors Filing in US Bankruptcy Courts' [2004]
AmBankrinstLRev 535.

125 1n re McTague, (1996) 198 B.R. 428, 432.

126 See Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ (2014) 63 ICLQ 815, 835; and Erin K Healy, 'All's Fair in Love and Bankruptcy
- Analysis of the Property Requirement for Section 109 Eligibility and Its Effect on Foreign Debtors
Filing in U.S. Bankruptcy Courts' (2004) 12 Am Bankr Inst L Rev 535, 536.

127 1n re McTague, (1996) 198 B.R. 428, 432.

128 In re McTague, (1996) 198 B.R. 428, 432.

129 1n re McTague, (1996) 198 B.R. 428, 432.

130 In re Globo Comunicacoes, 2004 WL 2624866, 9.
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US judges are not required to evaluate the amount of property in the US in order to allow
multinational companies to commence main insolvency proceedings in the US.1%! It is
sufficient to have a property to fulfil the property requirement of section 109(a).*3? Section
109 (@) is clear in that US Congress only required for the property to be in the US for a
person to qualify to open insolvency proceedings in the US since there are no other
qualifiers listed in the establishment of property. 33 It appears that the threshold of gaining
access to the Bankruptcy Code by multinational companies is low as the value of the
property is inconsequential in determining eligibility to open insolvency proceedings in the
US. Hence, multinational companies only have to establish that they have a property in

the US in order to qualify to open proceedings in the US.

The multinational companies’ property in the US might not be that significant compared
to property found in other jurisdiction outside the US, let alone representing COMI, making
the other jurisdictions more suitable for opening insolvency proceedings. It has been
argued by parties in various litigations that a sufficient property test should be introduced
in order to prevent abuse of forum shopping and prevent a situation similar to the one
mentioned above.!®** However, US judges have highlighted that US Congress was
unambiguous in the use of property without any qualifiers, as discussed above.3®

Additionally, it has been observed that the US Congress put in place other factors*3¢ in the

131 In re McTague, (1996) 198 B.R. 428, 432.

132 Title 11 United States Code Annotated, § 109 (a).

133 See Title 11 United States Code Annotated, § 109 (a); Erin K. Healy, 'All’s Fair in Love and
Bankruptcy? Analysis of the Property Requirement for Section 109 Eligibility and Its Effect on
Foreign Debtors Filing in US Bankruptcy Courts' [2004] AmBankrinstLRev 535; Henry Lewis
Goodman, ‘Use of the United States Bankruptcy Laws in Multinational Insolvencies: The Axona
Litigation—Issues, Tactics, and Implications for the Future’ (1992) 9 Bank.Dev.J. 19, 25.

134 See In re Global Ocean Carriers Ltd., 251 B.R. 31 (Bankr. D. Del. 2000); In re McTague, (1996)
198 B.R. 428; Erin K. Healy, 'All's Fair in Love and Bankruptcy? Analysis of the Property
Requirement for Section 109 Eligibility and Its Effect on Foreign Debtors Filing in US Bankruptcy
Courts' [2004] AmBankrinstLRev 535.

135 See for example In re Global Ocean Carriers Ltd., 251 B.R. 31 (Bankr. D. Del. 2000), 38 - 39;
In re McTague, (1996) 198 B.R. 428, 431 - 432.

136 See Erin K. Healy, 'All’'s Fair in Love and Bankruptcy? Analysis of the Property Requirement for
Section 109 Eligibility and Its Effect on Foreign Debtors Filing in US Bankruptcy Courts’' [2004]
AmBankrinstLRev 535, 548- 550 (discusses some of the factors such as bad faith, substantial
abuse of Chapter 7 or 11, abstention).
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Bankruptcy Code that US courts can use to dismiss insolvency proceedings in the US and
these factors can be used by the courts effectively to prevent or curb abusive forum

shopping by foreign companies.

The property can be tangible!®” or intangible. 38 Multinational companies are not limited
to proving that they have physical property in the US. There are other types of properties
that are enough to constitute property under section 109 (a).3° An example is a bank
account in the US, and a bank account is not a tangible thing; however, it is enough for
section 109 (a).“° The bank account does not have to have a great amount or any amount
in it to satisfy section 109 (a)** since the value of the money is not what the US judges
look at.%? Another example is the existence of a claim or cause of actions in the US or
against US entities on behalf of the multinational company, which is also enough to satisfy
section 109 (a).*® US courts have also ascertained that contracts are property under
section 109 (a) since once entered into by the parties, they create property rights even
though the contract rights associated with those contracts are limited and/or of no
value.** Arguably tenuous connection between the property and the multinational
company is not sufficient for the purpose of section 109 (a), for example possession of
copies of document when another is the rightful owner of the original is not sufficient, 14°
nor is a remote claim on a trust. 46 Despite this, multinational companies have more ways

in which they can prove that they have property in the US as long as the property was in

137 See for example In re Global Ocean Carriers Ltd., 251 B.R. 31 (Bankr. D. Del. 2000) (a bank
account in the US is property even of it has little or no money in it, lawyers retainer fee paid on
behalf of the debtor).

138 See for example In re Octaviar Admin. Pty Ltd., (2014) 511 B.R. 361 (claims and/or causes of
action against US entities or property has been considered property for the purpose of Section 109
(@).

139 Title 11 United States Code Annotated, § 109 (a).

140 1n re Global Ocean Carriers Ltd., 251 B.R. 31 (Bankr. D. Del. 2000).

141 Title 11 United States Code Annotated, § 109 (a).

142 |In re McTaGue, (1996) 198 B.R. 428 [432].

143 See for example In re Octaviar Admin. Pty Ltd., (2014) 511 B.R. 361; Title 11 United States
Code Annotated, § 109 (a).

144 See for example In re Berau Capital Resources Pte Ltd, (2015) 580 B.R. 80 [83]; In re Sherlock
Homes of W.N.Y., (2000) 246 B.R. 19, 24-25.

145 1n re Paper 1 Partners, L.P., (2002) 283 B.R. 661, 664.

146 In re McTaGue, (1996) 198 B.R. 428, 429.
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the US before an application for insolvency proceedings commences.**’ This might be

perceived as facilitating forum shopping to the US by multinational companies.

The three bases on which eligibility to be a debtor to open main insolvency proceedings in
the US, place of business, domicile/residence and property, have a low bar to satisfy by
multinational companies. Therefore, there is a high likelihood that multinational companies
can qualify to be debtors under the Bankruptcy Code.'*® An approach based on COMI, as
suggested in this thesis as the long-term way forward for jurisdiction in main insolvency
proceedings, would be much more limiting. It should be acknowledged that the US courts
do exercise restraint. Cases such as In re Head have highlighted the fact that not in all
situations do US courts accept insolvency jurisdiction over foreign companies.?*° In re
Head demonstrated that some US courts do not accept evidence of satisfying any of the
three bases if they have been manufactured for the purposes of opening insolvency
proceedings in the US.*° The position of In re Head appears to be contradictory to the
approach taken in cases such as In re Yukos.*®! In re Yukos, the Russian company opened
a bank account just before US courts accepted the insolvency petition and jurisdiction. 52
As the two cases demonstrate, different US courts treat the manufacturing of US link
differently. Therefore, multinational companies that manufacture the link just before

insolvency petitions may or may not have US courts accepting jurisdiction.

Importantly, multinational companies should note that US courts can refuse to accept
jurisdiction if the link is too tenuous. >3 For example, if multinational companies are trying

to claim jurisdiction over supposed properties in the US the case may be unconvincing.

147 1n re Global Ocean Carriers Ltd., 251 B.R. 31 (Bankr. D. Del. 2000), 37.

148 Title 11 United States Code Annotated, § 109 (a).

149 1n re Head, (1998) 223 B.R. 648, 654.

150 In re Head, (1998) 223 B.R. 648, 654.

151 In re Yukos oil Co. 321 B.R. 396 (Bankr. S.D. Tex. 2005).

152 1n re Yukos oil Co. 321 B.R. 396 (Bankr. S.D. Tex. 2005).

153 In re Head, (1998) 223 B.R. 648, 654; Erin K. Healy, 'All’s Fair in Love and Bankruptcy?
Analysis of the Property Requirement for Section 109 Eligibility and Its Effect on Foreign Debtors
Filing in US Bankruptcy Courts’' [2004] AmBankrinstLRev 535, 548- 550; and Gerard McCormack,
‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for Foreign Companies’ [2014]
63 ICLQ 815, 834.
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The supposed property can be beneficiary to a US trust which also operates in the home
jurisdiction of the multinational company. In such instances, US courts are likely to refuse
to exercise their long-arm jurisdiction. The reason being that the connection is too remote

and the closer connections lie with the branch of the US entity in their home country.

Finally, the opening of bankruptcy proceedings cannot be ‘used as a sword’ by
multinational companies® to gain an unfair advantage over other stakeholders of the
multinational companies. >° Therefore, multinational companies cannot try and circumvent
domestic insolvency laws in order to deprive their stakeholders of their rights. Hence, if
US courts conclude that multinational companies are forum shopping to the US to gain an

unfair advantage they can refuse to proceed with the case.

2.4 CONCLUSION

The eligibility criteria to forum shop in the US by multinational companies in the US has a
low bar. For example, it is sufficient for multinational companies to have an empty bank
account in the US, enabling US courts to claim jurisdiction.®® Arguably this enables
multinational companies to prove their existence more easily hence encourage them to
utilise US courts during insolvency, thus promoting forum shopping. Once eligibility has
been established under section 109 (a)**” by the multinational companies, they may apply
as domestic debtors for relief under the Code. The US courts determine whether
requirements in section 109 (a)!®® have been fulfilled. Multinational companies are
required to prove to the US courts that they fulfil section 109(a) requirements.*%° It should

be added that the US courts have powers that will enable abusive forum shopping to be

154 In re Head, (1998) 223 B.R. 648, 654.

155 In re Head, (1998) 223 B.R. 648, 654.

156 In re McTaGue, (1996) 198 B.R. 428, 432; and Erin K. Healy, 'All’s Fair in Love and
Bankruptcy? Analysis of the Property Requirement for Section 109 Eligibility and Its Effect on
Foreign Debtors Filing in US Bankruptcy Courts' [2004] AmBankrinstLRev 535, 548- 550.

157 Title 11 United States Code Annotated, § 109 (a).

158 Tjtle 11 United States Code Annotated, § 109 (a).

159 Title 11 United States Code Annotated, § 109 (a).
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curbed and also that the approach taken under long arm jurisdiction is in many ways
commendable in enabling struggling debtors to gain access to world-leading insolvency
procedures and courts without great difficulty. Such forum shopping is understandable
and is arguably not to be regarded as abusive. Undoubtedly therefore, long-arm
jurisdiction has been of benefit and is likely to continue to be of benefit, given the infancy
of restructuring law in many countries, and that sophisticated approaches to insolvency
law depend not only on suitable laws but also on expert institutions that take time to
develop, as outlined in Chapter 4. What is proposed in this thesis is a longer-term
approach based on a framework using COMI that would require greater scrutiny of the
strength of linkage with the jurisdiction where the opening of insolvency proceedings is
requested. Arguably such an approach represents the logical progression of modern cross

border insolvency laws.

The next Chapter will examine insolvency laws in the UK that allows forum shopping and
long-arm jurisdiction. The UK is also another popular destination for forum shopping by
multinational companies.1%° Again, it will be seen that jurisdiction is based on a lower bar

than if COMI was used as the

160 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815.
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CHAPTER 3: THE UK
‘...the UK...may be attractive as a bankruptcy and restructuring venue because of
certain legal possibilities that are denied to companies in their home

jurisdiction.’?

3.1 OVERVIEW

The previous chapter (Chapter 2) dealt with forum shopping and long-arm jurisdiction in
the United States of America (US), establishing that there was a low threshold of eligibility
to apply to open bankruptcy proceedings as well as those proceedings being of wide
geographical scope. It was noted that the present approach falls very far short of requiring
a COMI in the United states. This chapter will examine United Kingdom (UK) insolvency
laws that enable multinational companies to commence insolvency proceedings in the UK,
a jurisdiction notable for a wide range of insolvency procedures as well as sophisticated
approaches that have attracted foreign companies in need of restructuring. The chapter
will address the following question, how do UK insolvency laws allow long-arm jurisdiction

of UK courts for multinational companies to forum shop.

3.2 INTRODUCTION

The UK participates in cross-border trade through international commerce.? The UK has
trade agreements with various countries. Countries in the European Union (EU) are major
trading partners of the UK, accounting for a large amount of revenue from import and

export, although the pattern of trade post-Brexit is yet to emerge.® The UK also trades

1 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815, 824.

2 Jennifer LeClaire, ‘Cross-Border Trade’ (2005) 40(7) Area Development Site and Facility Planning
58.

3 Office of National Statistics, ‘Who does the UK Trade with?’ (Office of National Statistics, 2018)
https://www.ons.gov.uk/businessindustryandtrade/internationaltrade/articles/whodoestheuktrade
with/2017-02-21 accessed 24 April 2019.
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with countries outside the EU, referred to as ‘the rest of the world’.4 At the time of writing
progress was being made in reaching trade agreements with various countries. The trade
agreements made by the UK government with other nations may be a facilitating factor in

encouraging cross-border trade in the UK and with companies in the UK.

Some of the companies that carry out cross-border trade with the UK are multinational
companies. > Multinational companies may trade in the UK using various business models,
such as a group of companies, subsidiaries, agents, among others.® During insolvency of
such multinational companies, the question might arise as to which jurisdiction is able to
commence insolvency proceedings.” The issue of jurisdiction is a complex gquestion since
there might be more than one possible applicable insolvency jurisdiction.® The UK or any
other country that the multinational companies have a presence in might be appropriate

in dealing with the multinational companies’ insolvency.

For example, a company can be incorporated under the English laws but conduct its
business mainly, or a significant part of its business, in another country, such as Kenya,
using the available business models. Finlays, a subsidiary of Swire Group, is an example
of a multinational company incorporated in the UK but which conducts aspects of its
business outside of the UK through other subsidiaries.® Finlays has its head offices for
various regions in London (UK), Mombasa (Kenya), Fujian (China) and Lincoln (United

States of America).1° Also, Finlays has blending facilities, manufacturing sites, tea estates

4 Office of National Statistics, ‘Who does the UK Trade with?’ (Office of National Statistics, 2018)
https://www.ons.gov.uk/businessindustryandtrade/internationaltrade/articles/whodoestheuktrade
with/2017-02-21 accessed 24 April 2019.

5 The UK Government, ‘Outward Foreign Affiliated Statistics’ (2016) The UK Government <
https://data.gov.uk/dataset/b8052950-787¢c-4258-b0f9-d069a99d485d/outward-foreign-affiliates-
statistics> accessed 4 April 2021.

6 Hans Schollhammer, ‘Organization Structures of Multinational Corporations’ (pre-1986) 14(3)
Academy of Management Journal 345.

7 Andrew Bell, Forum Shopping and Venue in Transnational Litigation (Oxford 2003) 49.

8 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815, 822.

° Finlays, ‘Heritage’ (Finlays, 2019) < https://www.finlays.net/our-business/history/> accessed 20
April 2019.

10 Finlays, ‘Our Locations’ (Finlays, 2019) < https://www.finlays.net/our-locations/> accessed 20
April 2019.
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and packing facilities located in North and South America, Europe, Middle East, Africa and
Asia.1! If Finlays was to become insolvent, it might be challenging to decide the most
appropriate insolvency jurisdiction because significant aspects of the business are located
in different jurisdictions, even though the company is incorporated in the UK. Another
complex issue is whether the subsidiaries can open insolvency proceedings in the UK rather
than ‘home’ jurisdictions. This chapter will consider the UK approach to the opening of

insolvency proceedings by foreign companies.

3.2.1 The Aim

This chapter aims to examine UK insolvency laws that allow forum shopping and long-arm
jurisdiction. The chapter will first analyse the different UK insolvency procedures to
examine how they allow forum shopping by multinational companies. The chapter will also
examine the UK courts’ approach in deciding whether to assert jurisdiction through the

‘sufficient connection’ test.

3.2.2 Why the UK is an Attractive Forum Shopping Destination

The United Kingdom (UK) is a popular destination for insolvency tourism, especially
London,'? which ranks alongside other popular destinations such as New York (United
States of America (US)) and Hong Kong (China).'® London’s attraction lies with the
expertise of qualified insolvency specialists who deal with complex insolvency issues

relating to foreign companies. * The specialists include lawyers and judges, among others

11 Finlays, ‘Our Locations’ (Finlays, 2019) < https://www.finlays.net/our-locations/> accessed 20
April 2019.

12 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815; and Lord Neuberger, ‘The Supreme Court, The Privy
Council and International Insolvency’ (International Insolvency Institute Annual Conference,
London, 19 June 2017); Damian Wild, ‘The UK: A Magnet to Bankrupts’ (2011) The Estates
Gazette 6.

13 Ryan Halimi, ‘An Analysis of the Three Major Cross-Border Insolvency Regimes’ (2017)
International Immersion Program Papers 47 http://chicagobound.uchicago.edu/international-
_immersion_program_papers/47 accessed 15 July 2019. Notably in recent years the Netherlands
and Singapore have sought to position themselves as prime centres for restructuring.

14 Adrian Walters and Anton Smith, ‘Bankruptcy Tourism under the EC Regulation on Insolvency
Proceedings: A View from England and Wales’ (2010) 19 INSOL International Law Review 181,
182.
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knowledgeable in dealing with complex cross-border insolvency issues of multinational
companies. As a result, multinational companies may opt to utilise the UK specialists to
deal with complex issues relating to stakeholders and assets of the multinational

companies located in multiple jurisdictions.

There are other reasons why foreign companies choose the UK as a jurisdiction to open
insolvency proceedings. One of the attractions of utilising the UK during insolvency is that
the UK offers more than one insolvency procedure, and therefore flexibility of
approaches.'® There are two main insolvency proceedings available for companies in the
UK, liguidation'® and administration!’ but significant insolvency tourism business was
attracted by schemes of arrangements, which are not exclusively used for insolvent
restructurings and appear in the Companies Act 2006. '8 A typical approach of restructuring
by transfer would entail a prepack transfer of the business of a company (leaving behind
out-of-the-money claimants) together with a scheme of arrangement to restructure the
debts through a plan agreed by ‘in the money’ creditors voting in classes.'® These
procedures have different requirements and outcomes discussed in detail below. More
recently the Corporate Insolvency and Governance Act 2020 (CIGA 2020) has introduced
further procedures that can be used by multinational companies, restructuring plan and
moratorium.2° The restructuring plan is particularly notable, since it builds on the
strengths of the scheme of arrangement but adds the possibility of a cross-class
cramdown.?! There has, by May 2021, already been use of a restructuring plan by an

African telecoms company. 22 However the bulk of case law has been brought in relation

15 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815, 825.

16 Insolvency Act 1986, ss 220-221.

17 Insolvency Act 1986, schedule B1.

18 Companies Act 2006, Part 26.

19 For an insightful and detailed discussion of high level and sophisticated restructurings by
financial creditors see Sarah Paterson, Corporate Reorganization Law and Forces of Change (OUP,
2020), 75.

20 The Corporate Insolvency and Governance Act 2020, schedule 1 to 7 and section 4.

21 Companies Act 2006, s 901G.

22 Hogan Lovells, ‘Hogan Lovells Advises Senior Lenders on Smile Telecoms' Restructuring
Implemented Through High Court Sanction of Restructuring Plan and Cross-Class Cram-Down’
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to the pre-2020 procedures and therefore, this thesis will focus on liquidation,

administration and schemes of arrangements. 2°

As an advantage of using the UK during the insolvency of multinational companies, UK
insolvency procedures have been found to generally start and finish within 12 months,
which might be beneficial to multinational companies that do not want to have a prolonged
restructuring period.2* The 12 months period is a low average when an insolvency matter
is dealt with compared to other jurisdictions.?®> The estimated average of dealing with
companies’ insolvency that the World Bank published for 2017 is 2.52 years for countries
associated with the World Bank, and the UK is part of the World Bank.?® The average
indicates that countries that are part of the World Bank, on average, take over two years
from the commencement to the conclusion of the insolvency procedures. In comparison,

the UK offers a quicker insolvency resolution period.

Arguably, the quicker the insolvency case resolution, the higher the probability of
reduction of the insolvency costs.?’ Possibly, less lengthy insolvency proceedings may
result in more assets at the end of insolvency than when the insolvency proceedings take

a long period. Examples of costs of insolvency are insolvency practitioners’ fees, court fees

(2021) < https://www.hoganlovells.com/en/news/hogan-lovells-advises-senior-lenders-on-the-
restructuring-of-smile-telecoms-restructuring-implemented-through-high-court-sanction-of-
restructuring-plan-and-cross-class-cram-down > accessed 25 May 2021; and Baker McKenzie,
‘The New UK Restructuring Plan: An Overview’ (2020) Baker McKenzie <
https://restructuring.bakermckenzie.com/wp-
content/uploads/sites/23/2020/09/Restructuring_Plan_under_the_UK_Corporate_Insolvency_and_
Governance_Act_2020.pdf > accessed 26 May 2021 Both articles give an examples of the recent
use of the restructuring plan by multinational companies Smile Telecoms and Virgin, respectively.
23 Insolvency Act 1986, section 220, section 221 and schedule B1; and Companies Act 2006, Part
26.

24 Rachael Singh, ‘Bankruptcy Tourisms’ Exploit UK’s Lenient Insolvency Laws’ (2009) Accountancy
Age 1.

25 The World Bank, ‘Time to Resolve Insolvency’ (unknown) <
https://data.worldbank.org/indicator/IC.ISV.DURS?end=2017&start=2017&view=bar> accessed 3
January 2019.

26 The World Bank, ‘Time to Resolve Insolvency’ (unknown) <
https://data.worldbank.org/indicator/IC.ISV.DURS?end=2017&start=2017&view=bar> accessed 3
January 2019.

27 Elizabeth Warren, ‘Bankruptcy Policymaking in an Imperfect World’ (1993) 92(2) Michigan Law
Review 336.
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among others.?® Insolvency costs are paid from the realised assets of the company, which
might be more the longer the litigation period is.?® Therefore, compared with other
countries, especially those associated with the World Bank, the UK has a shorter insolvency
period, leading to additional benefits for the multinational companies. This thesis will later,
in Chapter 4 section 4.4, consider what can be done to developing countries insolvency

laws to make them more time efficient.

The UK is also a popular destination for forum shopping because it offers a moratorium.3°
A moratorium is a period during which the creditors cannot take actions against the
company.3!' The moratorium enables multinational companies to be free from further
possible actions that the creditors might be entitled to during insolvency in the UK. The
moratorium period is predetermined and can be extended with permission from the UK
courts.®2 The length of a moratorium in the UK depends on the type of insolvency

procedure that the multinational companies utilise. 33

It is not automatic that multinational companies, insolvency forum shopping in the UK,
acquire a stay.®* The moratorium is dependent on the type of proceedings and whether
those proceedings provide automatic stay or on application.3® Multinational companies

that forum shop in the UK may acquire a moratorium if they opt for liquidation or

28 Christopher Umfreville and Peter Walton, ‘Insolvency Practitioner Fees in the UK-AIl Alone in the
World?’ 2014 27(6) Insolvency Intelligence 86.

29 Association of Business Recovery Professionals, ‘Worth the Costs?’ (Association of Business
Recovery Professionals, unknown) <
https://www.r3.org.uk/media/documents/get_advice/business/R3_IPs_Fees_Paper_D3.pdf >
accessed 20 April 2019.

30 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815, 826.

31 The Rt Hon the Lord Millett, Alister Alcock, Michael Todd and AJ Boyle (eds), Gore-Browne on
Companies (45™ edn, LexisNexis 2019), 49-19.

32 Zoé Thirlwell, ‘Bankruptcy Tourism: Will the Proposed Restructuring Moratorium Entice More to
These Shores?’ (2010) 6 Corporate Rescue and Insolvency 237.

33 Rescue Recovery Renewal, ‘A Moratorium for Businesses: Improving Businesses and Job Rescue
in the UK’ (2016)
<https://www.r3.org.uk/media/documents/policy/research_reports/bus_distress_index/R3_Morato
rium_Proposal_April_2016.pdf> accessed 19 January 2019.

34 A stay is synonymous with a moratorium.

35 Zoé Thirlwell, ‘Bankruptcy Tourism: Will the Proposed Restructuring Moratorium Entice More to
These Shores?’ (2010) 6 Corporate Rescue and Insolvency 23.
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administration.®® However, schemes of arrangements used for restructuring do not have
a moratorium, and creditors may pursue the company during that period, therefore the
company might enter administration to gain the protection of that procedure’s moratorium
during the restructuring. CIGA 2020 has introduced a standalone moratorium which is not
reliant on commencement of another procedure to be applicable.3” As a result, the CIGA
2020 moratorium can potentially work hand in hand with schemes of arrangements and
restructuring plans. 3 Therefore, it is advantageous for multinational companies to forum
shop for insolvency proceedings in the UK as they may potentially be protected against
further claims from their creditors within a specific period. However, the moratorium is
not automatic nor a guarantee against other claims by creditors, since it may depend on

recognition by foreign courts to be effective internationally.

3.2.3 UK Judicial Discretion

As parliament during the law-making process may not account for all possible scenarios,
even in the detailed Insolvency Rules 2016, courts may face questions of interpretation. 3°
In these instances, judges exercise discretion in their decisions. The judicial discretion
may be in matters of law or facts. This section will analyse judicial discretion in UK
insolvency law on issues relating to multinational companies’ insolvency. The UK judges
have a reputation for pragmatism and expert approaches to restructurings that are

another attractive feature for bankruptcy tourists.4°

Judicial discretion is an essential aspect of UK insolvency law. One of the reasons is that

the circumstances present in each case are different and particularly so in cases involving

36 Rescue Recovery Renewal, ‘A Moratorium for Businesses: Improving Businesses and Job Rescue
in the UK’ (2016)
<https://www.r3.org.uk/media/documents/policy/research_reports/bus_distress_index/R3_Morato
rium_Proposal_April_2016.pdf> accessed 19 January 2019.

37 The Corporate Insolvency and Governance Act 2020, schedule 1 to 7.

38 The Corporate Insolvency and Governance Act 2020, schedule 4.

39 H. Milles Foy 111, ‘On judicial Discretion in Statutory Interpretation’ (2010) 62(2) Administrative
Law Review 291; Andrew Jackson, ‘UK vs US Debt Recovery Cultures and collections Strategies’
(Unknown) < https://www.thegazette.co.uk/all-notices/content/100263> accessed 1 July 2019.
40 sarah Paterson, Corporate Reorganization Law and Forces of Change (OUP, 2020), 81.
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multinationals. UK judges ought to have the liberty to assess these facts in the context
that they appear to pass judgements rather than be restricted by strict guidelines that do
not consider all circumstances.#! In most multinational insolvencies, there are complex
issues#? at play that require judges to consider a variety of issues to make the right
judgment in determining whether to assert jurisdiction to open proceedings and in effect,

allow forum shopping to occur in the UK.

UK judges have discretion“® in determining whether the UK is the appropriate jurisdiction
for opening insolvency proceedings for multinational companies.4* This ability enables
multinational companies to forum shop in the UK by way of presenting the courts with a
wide range of evidence to prove that the UK has jurisdiction over their insolvency
proceedings. However, it has been argued that the flexibility of judges to consider such a
wide range of evidence in determining jurisdiction may produce uncertainty for
multinational companies attempting to forum shop in the UK.“> The uncertainty may arise
from the factors considered by the UK courts not always being consistent.4® This thesis in
later chapters aims to consider how an approach based on COMI as a test for opening
proceedings can be adopted as a long-term aim. Such a test would hopefully provide a
consistent means of identifying jurisdiction for insolvency proceedings in relation to

multinational companies and a much tighter test than that currently applied by the UK.

Precedent assists in providing some guidelines for both the UK courts and multinational
companies as to which factors are relevant.4” Cases are highly fact-dependent but in most

instances, if a factor has been considered in previous UK case law decisions that will assist

41 Nicola Gennaioli and Stefano Rossi, ‘Judicial Discretion in Corporate Bankruptcy’ (2010) 23(11)
The Review of Financial Studies 4078.

42 Further analysis will occur in section 3.2.4.

43 Judges discretion concerning UK jurisdiction over foreign multinational companies’ insolvencies
will be discussed in detail in section 3.2.4.

44 See for example Janna Purdie, ‘Winding-Up of Foreign Companies’ (2008) 158 NLJ 1597;
Shearman & Sterling LLP, ‘UK: Jurisdiction — Schemes of Arrangement’ (2012) J.1.B.L.R. N110.
45 Tom Bingham, The Business of Judging: Selected Essays and Speeches (2000 Oxford) 28.

46 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815, 824.

47 John Hanna, ‘The Role of Precedent in Judicial Decision’ (1957) 2(3) Vill. L. Rev. 367.
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UK courts to determine jurisdiction, and the UK courts tend to follow such decisions. 48
Accordingly, precedent can offer guidance to multinational companies if their case has
similar facts. For the UK courts, the previous decisions are persuasive but each case will
turn on its facts. Therefore, UK courts have discretion in which factors they can consider

to exercise their long-arm jurisdiction over multinational companies’ insolvencies.

3.2.4 Are UK Insolvency Laws Creditor or Debtor Friendly?

The traditional view is that the UK is a creditor-friendly insolvency regime.*® The UK
insolvency regime provided several recourses for creditors seeking to recover what they
are owed.®0 In the UK, creditors of multinational companies can request the opening of
insolvency proceedings against debtor companies. ! This powerful tool can be used against
multinational companies in the UK to threaten their business activities with insolvency
proceedings for uncleared debts.%? Multinational companies should be wary of the
commencement of insolvency proceedings against them by creditors. Business disruptions
can occur due to the insolvency proceedings in several ways. For instance, multinational
companies can be in the middle of the negotiation of contracts. The other parties may
back out if the parties acquire knowledge of pending insolvency proceedings against the
company. Also, proceedings may lead to several possibilities such as the multinational

companies being wound up when enforced.®® The winding-up may enable creditors to

48 Noted that there are factors that led the courts not to follow previous judgements. The court
may determine that the situation is not similar to what is present before them. Higher courts as
well may overrule a decision.

49 peter Manning and Robin Henry, ‘United Kingdom Bankruptcy and Insolvency Law and Policy’ in
James R. Silkenat and Charles D. Schimerler (eds), The Law of Insolvencies and Debt
Restructurings (Oceana Publications 2006).

50 Insolvency Act 1986, ss 220-221, schedule B1 (liquidation and administration); Companies Act
2006, Part 26 (schemes of arrangements); and The Corporate Insolvency and Governance Act
2020, schedule 1 to 7 and section 4 (moratorium and restructuring plan).

51 Insolvency Act 1986, section 122, For example, creditors of multinational companies can
effectively force the company into liquidation if the outstanding debt is more than £750 and that
the date to settle the debt has passed.

52 See Andrew Jackson, ‘UK vs US Debt Recovery Cultures’ (unknown) The Gazette <
https://www.thegazette.co.uk/all-
notices/content/100263/#:~:text=Traditionally%62C%20the%20UK%20has%20been%20'creditor
%2Dfriendly’.&text=1n%20the%%20Middle%%20Ages%2C%20the,t0%20seize%20assets%20and%2
Ocontrol.> accessed 26 May 2021.

53 Insolvency Act 1986, Part IV.
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realise the money that they are owed but this destruction will be something that a
company will wish to avoid and payment of the creditor may be forthcoming. These are
some examples showing the UK offers creditors tools in the form of insolvency proceedings

to have the multinational companies settle their debt.

Additionally, creditors of a multinational company are afforded significant protection in the
UK.%* In practice, the insolvency proceedings available in the UK are mainly aimed at
recovering the most amount per pound for creditors.®® The UK has a list of priority of
assets distribution during insolvency, which emphasises paying the expenses of the
proceedings and secured creditors and insolvency practitioners before other creditors of
the multinational companies. ¢ For example during administration proceedings, where the
rescue of the company as a going concern is not possible, the objective must be to either
achieve higher returns for creditors than would be possible in an immediate liquidation or,
in that is not possible, to enable sums to be made available for secured or preferential
creditors.®” Thus, the UK insolvency regime can be perceived as creditor-friendly aimed at

ensuring that creditors are paid.

3.3 THE REQUIREMENTS FOR FOREIGN COMPANIES TO FORUM SHOP IN THE UK

Business failure is a risk of doing business and might be experienced by foreign companies
trading in the UK. The issue that arises is whether the UK has jurisdiction over insolvency

matters of multinational companies. Multinational companies can include companies

54 See for example Andrew Jackson and Scott Taylor, ‘UK vs US debt recovery cultures and
collections strategies’ (unknown) The Gazzett < https://www.thegazette.co.uk/all-
notices/content/100263/#:~:text=Traditionally%62C%20the%20UK%20has%20been%20'creditor
%2Dfriendly’.&text=When%20debts%20were%20not%20repaid,to%20marry%20risk%20with%62
Oresponsibility.> accessed 1 July 2019.

55 Insolvency Act 1986, section 60; and Roy Goode, Principles of Corporate Insolvency Law (4th
edition, 2011 Sweet & Maxwell), 393.

56 Insolvency Act 1986, section 175, section 17ZA and section 176A..

57 Insolvency Act 1986, schedule B1, paragraph 3; lan Fletcher, ‘UK Corporate Rescue: Recent
Developments — Changes to Administrative Receivership, Administration, and Company Voluntary
Arrangements — The Insolvency Act 2000, The White Paper 2001, and the Enterprise Act 2002’
(2004) 5(1) European Business Organization Law Review 119; and Roy Goode, Principles of
Corporate Insolvency Law (4™ edition, 2011 Sweet & Maxwell), 393.
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trading in the UK but registered in other countries.>® Multinational companies can also
include companies registered in the UK but trading in other nations.®® There are other
ways that multinational companies are structured to carry out business in the UK and
other countries, such as subsidiaries, agents, parent companies.®® This section will
concentrate on foreign companies that are multinational companies trading in and outside
of the UK and their eligibility under UK insolvency laws to commence insolvency
proceedings in the jurisdiction. The examination will identify the present breadth of
approach, which goes markedly far beyond the concept of COMI. This will to help lay the
foundation argument for a longer-term approach of having one test applicable that uses

COMI in determining jurisdiction.

Multinational companies not incorporated in the UK are foreign companies for the purposes
of insolvency law.® There is no mandatory requirement for the registration of foreign
companies while trading in the UK.%2 However, foreign companies with a physical
presence, such as a warehouse or office, are required to register at Companies House in
the UK.%® Multinational companies registered in the UK can use the same processes as
companies incorporated in the UK.% The question raised is whether foreign unregistered

multinational companies can commence main insolvency proceedings in the UK. This

58 Martin Feldstein, James R. Hines and R. Glen Hubbard, Taxing Multinational Corporations (15t
edn, The University of Chicago Press 1995), 7-8.

59 Martin Feldstein, James R. Hines and R. Glen Hubbard, Taxing Multinational Corporations (15t
edn, The University of Chicago Press 1995), 7-8.

60 Martin Feldstein, James R. Hines and R. Glen Hubbard, Taxing Multinational Corporations (15t
edn, The University of Chicago Press 1995), 7-8.

61 Companies Act 2006, section 1044; and Companies House, ‘Overseas Companies Registered in
the UK’ (2015)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/415663/GP01_Overseas_companies.pdf> accessed 15 January 2019.

62 Companies Act 2006, section 1043; and Companies House, ‘Overseas Companies Registered in
the UK’ (2015)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/415663/GP01_Overseas_companies.pdf> accessed 15 January 2019.

63 Companies Act 2006, section 1043(2); and Companies House, ‘Overseas Companies Registered
in the UK’ (2015)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/415663/GP01_Overseas_companies.pdf> accessed 15 January 2019.

64 Companies Act 2006, section 1043; and Insolvency Act 1986, Part Il and Part IV.
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chapter will deal with foreign unregistered multinational companies to ascertain whether

UK courts can claim jurisdiction over their insolvency matters.

Additionally, there are different business vehicles that multinational companies may take
while trading in the UK. Different business vehicles in the UK raise different rights and
obligations under UK insolvency law. Multinational companies may opt to establish a
subsidiary company, a branch, joint venture or to appoint a local agent, distributor or
franchisee while trading in the UK.® Out of the above business vehicles, the subsidiary is
the only option where a different legal entity is created, a separate company from the
original multinational company.® Where the subsidiary is registered in the UK, the
subsidiary will not be considered a foreign company and can access the insolvency
proceedings as a domestic company. ¢’ Where the subsidiary is unregistered there are still
possibilities for the court to open insolvency proceedings and these will be discussed
below. All the other business structures listed previously are part of the original
multinational company whose business may be diversified in the UK or other countries on

varying proportionality.

The UK insolvency procedures have requirements that dictate whether multinational
companies can begin main insolvency proceedings in the UK. %8 The following sections will
examine the key UK insolvency procedures, namely, winding up, administration and

schemes of arrangement and assess whether they can be utilised by foreign unregistered

65 Companies House, ‘Overseas Companies Registered in the UK’ (2015)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/415663/GP01_Overseas_companies.pdf> accessed 15 January 2019.

66 Chen Lin and Zhou Zongfang, ‘The Analysis of Asset Correlation between Parent and Subsidiary
Company’ (2009) International Conference on New Trends in Information and Service Science
1021; and Practical Law, ‘Glossary: Subsidiary’ (2021) Thomson Reuters <
https://uk.practicallaw.thomsonreuters.com/7-562-
5046?transitionType=Default&contextData=(sc.Default)&firstPage=true> accessed 6 May 2021;
and Salomon v A Salomon and Co Ltd [1897] AC 22.

87 For detailed analysis of insolvency as a domestic company in the UK see Kristin van Zwieten,
Goode on Principles of Corporate Insolvency Law (5% edition, 2019 Sweet & Maxwell); Leonard
Hoffman, ‘Cross-Border Insolvency: A British Perspective’ (1996) 64(6) Fordham Law Review
2507, 2514.

68 Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815, 826.
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multinational companies forum shopping in the UK to commence main insolvency
proceedings.®® Similar principles are likely to apply to the new restructuring plan and
restructuring moratorium. The aim will be to establish how UK courts exercise long-arm
jurisdiction during multinational companies’ insolvency and how this sets a much lower

threshold than an approach based on COMI.

3.3.1 Winding Up“° of Foreign Companies

One of the insolvency procedures available in the UK is winding up.”* Winding up refers to
the dissolution of a company, meaning that the company ceases to exist legally.”? Some
multinational companies may fall into the category of foreign companies under UK law if
not incorporated in the UK.”3 Additionally, multinational companies may have assets or
other parts of the business in another jurisdiction. There are circumstances in which
foreign companies registered in the UK and those unregistered but with a connection to
the UK can be liquidated and this creates the issue of whether a decision under UK
insolvency law to liquidate a foreign multinational company can be enforced in another
jurisdiction. However, this chapter concentrates on the ability of multinational companies,
the type that are termed foreign unregistered multinational companies under the UK laws,
to forum shop in the UK and it does not consider the enforcement of UK insolvency
judgements in other nations, which depends on the private international laws of those

nations and is beyond the scope of this thesis.

69 Note as mentioned in section 3.2.2 the chapter will concentrate on the key procedures that have
been tried and tested in the UK courts over a period of time and thus well established rather than
the process in CIGA 2020.

70 Also referred to as liquidation.

71 Insolvency Act 1986, Part IV (deals with UK registered companies) and Part V (deals with
unregistered companies in the UK).

72 David Milman, ‘Liquidation Law: A Review of Recent UK Developments’ (2017) 402 Co. L.N. 1.

73 Adrian Walters and Anton Smith, ‘Bankruptcy Tourism under the EC Regulation on
Insolvency Proceedings: A View from England and Wales’ (2010) 19 INSOL International
Law Review 181, 182.
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The UK offers different forms of winding up: voluntary winding up”* (members’ voluntary
winding up” and creditors’ voluntary winding up)’® and compulsory winding up’’ and
these may be opened in respect of foreign companies registered in the UK. There is a
significant difference between voluntary winding up and compulsory winding up. Voluntary
winding up is commenced by the shareholders, while compulsory winding up is
commenced by the creditors.”® The type of voluntary winding up, members’ or creditors’,
depends on the company’s solvency.”® Under UK law, overseas companies (unregistered
companies) cannot be put into voluntary liquidation unless they are companies based in
the EU. 8% One effect of this is that foreign multinational companies’ shareholders cannot

wind up companies not founded in the UK or the EU and not registered.

It is still possible for foreign multinational companies that are not registered in the UK to
forum shop in the UK as unregistered companies.® Over the years, the courts have
interpreted section 221 of the Insolvency Act 1986 (1A 1986) to include foreign companies
that are not registered in the UK but have a sufficient connection to the UK. 82 Justice Knox
in Re Real Estate Development?®3 highlighted sections 221(1) and 221(5) of IA 1986 as the
authority for the UK judges to claim jurisdiction over liquidating unregistered companies.
This provision states:

221 Winding up of unregistered companies.

74 Insolvency Act 1986, Chapter II.

75 Insolvency Act 1986, Chapter Ill. In Members’ Voluntary Winding up, the shareholders of the
company vote to dissolve the company. The company does not need to be insolvent for the
process to commence.

76 Insolvency Act 1986, Chapter IV. In Creditors’ Voluntary Winding Up, the shareholders of the
company vote and commence the proceedings of winding up the company when the directors have
not provided a statement as to whether the company is solvent, Insolvency Act 1986, s. 90.

77 Insolvency Act 1986, Chapter VI. A company’s creditor who is owed more than £750 may
commence the dissolution of a company in order to recover their money. There are strict
procedures to be adhered to before a company can be liquidated through Compulsory Winding Up,
Insolvency Act 1986, s. 90.

78 Insolvency Act 1986, s. 89, 90, 91 and 98; David Milman, ‘Liquidation Law: A Review of Recent
UK Developments’ (2017) 402 Co. L.N. 1.

79 Insolvency Act 1986, s. 89 and 90; and John Tribe, ‘Members Voluntary Liquidation: Part 1: A
Declaration of Under Use?’ (2005) 26(5) Company Lawyer 132.

80 Insolvency Act 1986, ss 221(4) and 224(4).

81 Insolvency Act 1986, s.221.

82 See for example Re ARM Assets Backed Securities SA [2013] EWHC 3351, [2013] All ER (D)
107; Re Drax Holdings Ltd [2003] EWHC 2743 (Ch).

83 Re Real Estate Development Co [1991] BCLC 210, 212.
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(1) Subject to the provisions of this part any unregistered company may be wound
up under this Act; and all the provisions of this Act and the Companies Act about
winding up apply to an unregistered company with the exception and additions

mentioned in the following subsections ...

(5) The circumstances in which an unregistered company may be wound up are
as follows—(a) if the company is dissolved, or has ceased to carry on business, or
is carrying on business only for the purpose of winding up its affairs;(b) if the
company is unable to pay its debts;(c) if the court is of opinion that it is just and

equitable that the company should be wound up...84

Section 221 is a gateway provision for foreign unregistered companies, including
multinationals, to liquidate in the UK.® Additionally, section 221 offers guidelines for UK
courts in deciding whether they can exercise their discretion to preside over the winding
up of foreign unregistered companies. & One guideline for the UK courts to exercise long-
arm jurisdiction over unregistered companies is if they have either in England, Wales or
Scotland a principal place of business.®” Since the company is unregistered, the principal
place of business would not be registered with the Companies House. According to Her
Majesty’s Revenue and Customs, the principal place of business is the location where the
multinational companies’ day-to-day running occurs.® Therefore, if the unregistered
multinational companies can show that they have a principal place of business in UK except

Northern Ireland this will provide grounds for opening proceedings.

84 Insolvency Act 1986, s221.

85 Insolvency Act 1986, s221.

86 Insolvency Act 1986, s221.

87 Insolvency Act 1986, s221(2).

88 Her Majesty’s Revenue and Customs, ‘VATREG03550-Registration-General: Principal Place of
Business (PPOB)’ (2016) GOV.UK < https://www.gov.uk/hmrc-internal-manuals/vat-registration-
manual/vatreg03550> accessed 5 May 2021.
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The similarity of the concept of principal place of business and COMI can be noted but far

less than this is in fact needed as a basis for opening proceedings, as is evident from
Justice Megarry’s summary: 8°

(1) There is no need to establish that the company ever had a place of business

here. (2) There is no need to establish that the company ever carried on business

here, unless perhaps the petition is based upon the company carrying on or having

carried on business. (3) A proper connection with the jurisdiction must be

established by sufficient evidence to show (a) that the company has some asset or

assets within the jurisdiction, and (b) that there are one or more persons concerned

in the proper distribution of the assets over whom the jurisdiction is exercisable.

(4) It suffices if the assets of the company within the jurisdiction are of any nature;

they need not be ‘commercial’ assets, or assets which indicate that the company

formerly carried on business here. (5) The assets need not be assets which will be

distributable to creditors by the liquidator in the winding up: it suffices if by the

making of the winding up order they will be of benefit to a creditor or creditors in

some other way. (6) If it is shown that there is no reasonable possibility of benefit

accruing to creditors from making the winding up order, the jurisdiction is excluded.

From Justice Megarry’s summary it can be concluded that with regards to winding up
foreign unregistered companies in the UK, the UK courts value the sufficient connection to
the UK.®%° Other courts supported the idea of showing sufficient connection to the UK in
order for foreign unregistered companies to be liguidated in the UK.®! Unregistered
companies can still show the requirement in s.221(2) and s.221(5), but lack of them does

not prevent UK courts from exercising jurisdiction over them. ®?

89 In re Compania Merabello San Nicholas S.A. [1973] Ch. 75, 91 — 92.

%0 1n re Compania Merabello San Nicholas S.A. [1973] Ch. 75, 91 — 92.

91 Re Real Estate Development Co [1991] BCLC 210 [212]; In re A Company (No. 00359 of 1987)
[1987] 3 WLR 339, 348; and In re Compania Merabello San Nicholas S.A. [1973] Ch. 75, 86.

92 Insolvency Act 1986, s221(2), s221(5); Re Real Estate Development Co [1991] BCLC 210, 212;
In re A Company (No. 00359 of 1987) [1987] 3 WLR 339, 348; and In re Compania Merabello San
Nicholas S.A. [1973] Ch. 75, 86.
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It should be added that in addition, the unregistered companies have to show that they
are unable to pay their debts for the UK courts to accept jurisdiction.®® The debt is
guantified to be £750 and above and has to be unpaid for more than three weeks.% The
threshold seems to be low for multinational companies who can be assumed deal large
amount of trade. Additionally, In re Rodenstock GmbH® further clarified that as an
alternative to proving inability to pay their debts, multinational companies could instead
show that they are dissolved in another jurisdiction, or it is equitable to liquidate the

companies as in s. 221(5) of the IA 1986.%

In conclusion, multinational companies may forum shop to liquidate in the UK. However,
it is important to identify whether they have been registered in the UK or not. The statutory
gateway provisions of liquidation deal with registered (domestic) insolvencies and
unregistered (foreign) companies differently. However, foreign unregistered multinational
companies that fulfil the requirements of the statutory gateway provisions have no
automatic right to forum shop in the UK. A key requirement to wind up in the UK is by
showing that they have a sufficient connection. However, UK courts still have discretion

on whether to allow forum shopping for foreign multinational companies.

3.3.2 Administration of Foreign Companies
The UK developed administration®” as a company rescue procedure to provide companies
in insolvency means of surviving rather than being liquidated in their entirety. %8 By using

administration, it is possible for all or a part of the business to survive, which might be

93 Insolvency Act 1986, s221(5)(b), s222; Kate Dawson, ‘The Doctrine of Forum Non Conveniens
and the Winding Up of Insolvent Foreign Companies’ [2005] J.B.L 28.

94 Insolvency Act, section 222.

% In re Rodenstock GmbH [2011] EWCA 1104 (Ch) [33], [2011] Bus LR 1245; and Insolvency Act
1986, s221(5).

% In re Rodenstock GmbH [2011] EWCA 1104 (Ch) [33], [2011] Bus LR 1245.

97 In the UK, there is a process called pre-pack administration. Pre-pack administration enables
agreements for business sales to be reached prior to administraton and implemented upon the
company entering administration. See for example Rebecca McMillan, ‘Judicial Support for Pre-
Pack Administrations’ (2007) 23 Tolley’s Insolvency Law and Practice 196.

98 Rizwan Jameel Mokal, Corporate Insolvency Law: Theory and Application (Oxford University
Press 2005), 226.
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attractive to multinational companies.®® As a result of administration, the multinational
companies may be rescued as a whole or a portion. % Consequentially, by preserving the
viable parts of the business administration can lead to the preservation of jobs for some
or all of the employees depending on the circumstances of the companies.° However, it
often is implausible that all employees may retain their employment with the
companies. 192 Therefore, it is important to understand the requirements that multinational
companies have to fulfil to utilise the administration procedure in the UK. The
consideration of the administration gateway provision will provide part of the basis of the
argument later in thesis of whether a new test using COMI should be adopted in identifying

jurisdiction. 03

Before commencing administration in the UK, multinational companies ought to be aware
that the companies’ managers cease to act on behalf of the company once administrators
are appointed.%* Consequently, the administrators of multinational companies make
business decisions on behalf of the companies. % Shareholders and management of the
companies have the option of appointing administrators, and once they are assigned, the
administrators take over the administration.°® The ability for the shareholders and
directors to appoint administrators highlights the fact that multinational companies can
appoint administrators outside the court. Still, administrators may also be appointed by
the court or a holder of a qualifying floating charge .1°7 It is advantageous for multinational

companies to have parties that are vastly knowledgeable in the administration process but

99 Jessica Klein, ‘Pre-Pack Administration: A Comparison Between Germany and the United
Kingdom: Part 1’ (2012) 33(9) Comp. Law 261.

100 Insolvency Act 1986, schedule B1 para 3.

101 professor Andrew Keay and Dr Peter Walton, Insolvency Law Corporate and Personal (3™ ed,
Jordan Publishing 2012), 87.

102 pavid Pollard, Corporate Insolvency: Employment Rights (6" ed, Bloomsbury Professional Ltd
2016) 106.

103 Chapter 5: COMI.

104 Insolvency Act 1986, schedule B1 para 2; and Jessica Klein, ‘Pre-Pack Administration: A
Comparison Between Germany and the United Kingdom: Part 1’ (2012) 33(9) Comp. Law 261.
105 Insolvency Act 1986, schedule B1 para 3.

106 |nsolvency Act 1986, schedule B1 para 2(c) and para 22.

107 Insolvency Act 1986, schedule B1 para 2 (a), para 2 (b), para 10, para 14.
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until relatively recently there was no pattern for capable managers to remain in substantial

control. 108

Administration offers multinational companies the option of turning the business around
under the control of an administrator,1°° acting in the interests of creditors as a whole. %0
Saving the company as a going concern is the primary objective of administration.!!! The
next objective of the company’s administrator is to achieve the better result for the
company’s creditors as a whole than would be likely if the company was liquidated prior
to commencement of administration.'? The final objective for the administrator applies if
the two previous objectives are not reasonably practicable to achieve. The company can
be broken down and sold to realise the money owed to secured or preferential creditors. 3
The approach may therefore have a similar outcome to liquidation by selling the company’s
assets to pool money to pay back pro-rata''4 the amount owed to preferential creditors. *1°
By opting to appoint administrators, multinational companies need to be aware that the

administrators have several options in dealing with the companies as mentioned above.

It would be difficult for administrators of the multinational company to try and rescue the
company if creditors and others were attempting to frustrate the process.® For instance,

creditors of the multinational company might demand their money through litigation or

108 See now the possibility of ‘light touch’ administration, although it is unlikely that administrators
will readily agree to such an arrangement. R3, ‘A Light Touch Administration Protocol’
https://www.r3.org.uk/press-policy-and-research/r3-blog/more/29357/page/1/light-touch-
administration-a-new-protocol/.

109 Insolvency Act 1986, Schedule Bl para 3(1)(a).

110 Insolvency Act 1986, Schedule B1 para 3(2).

111 Insolvency Act 1986, Schedule Bl para 3(1)(a).

112 Insolvency Act 1986, Schedule B1 para 3(1)(b).

113 Insolvency Act 1986, Schedule B1 para 3(1)(c).

114 pro-rata means that the debt it is settled proportionally according to the amount owed
compared to the other creditors of the company.

115 Insolvency Act 1986, schedule 6, sections 175,176, 328, 347 and 386, Preferential creditors
are creditors with a claim that ranks higher than a unsecured creditor.

116 See for example Margaret Hambrecht Douglas-Hamilton, ‘Creditor Liabilities Resulting from
Improper Interference with the Management of a Financially Troubled Debtor’ (1975) 31(1) The
Business Lawyer 365.
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other processes, '” landlords may demand rent owed or utilise the lease to demand money
for the next rent period,'® while the suppliers may demand the goods supplied to the
multinational company back if the invoice cannot be paid.!'® The company may not be
able to operate unless they have a business premises and goods that may be sold in order
to save the business. Administration resolves such difficulties by providing a
moratorium. % A moratorium provides for companies a period within which creditors or
any other party cannot take actions against the company. This means that creditors cannot
demand money or start processes within the UK to recover their money such as
liquidation.?* The moratorium period has no extraterritorial effect, meaning that
litigations occurring outside the UK against a multinational company in insolvency can still
proceed.'?2 This period is a breathing space for the administrators to utilise the provisions
with the company to rescue the company without the worry that the assets may be taken

away or that they have to fulfil demands from parties with rights against the company.

Like winding up, there is a gateway provision that must be fulfilled for multinational
companies to forum shop in the UK, although there is a greater level of complexity in
respect of administration as well as narrower grounds.?® The starting point is schedule

B1(11), IA 1986: 124

117 See for example The Insolvency Service, ‘Claim Money Back from a Bankrupt Person or
Company in Compulsory Liquidation: Detailed Guidance for Creditors’ (2019) GOV.UK < Margaret
Hambrecht Douglas-Hamilton, ‘Creditor Liabilities Resulting from Improper Interference with the
Management of a Financially Troubled Debtor’ (1975) 31(1) The Business Lawyer 365.> accessed
5 May 2021.

118 See for example Shashi Rajani, ‘Cost-Effectiveness of Corporate Rescue and Insolvency
Procedures in the UK’ (1993) 1 Am. Bankr. Inst. L. Rev 441, 446.

119 see for example Hetal Doshi and Yashasvi Jain, ‘The Insolvency and Bankruptcy Framework
and Principle of Business Efficacy Across Different Jurisdictions in the COVID Era’ (2021) 42(1)
Business Law Review 45, 45.

120 Insolvency Act 1986, Schedule B1 paras 42, 43 and 44. Note that additional protections
applied in response to Coronavirus but they are temporary and not discussed in this thesis.

121 Insolvency Act 1986, Schedule B1 paras 42 and 43.

122 gee for example Mazur Media Ltd v Mazur Media GmbH [2004] EWHC 1566, [2004] EWHC
1566, [2004] 1 WLR 2966; Bloom v Harms Offshore AHT [2009] EWCA Civ 632, [2010] Ch 187;
and Gerard McCormack, ‘Bankruptcy Forum Shopping: The UK and US as Venues of Choice for
Foreign Companies’ [2014] 63 ICLQ 815.

123 Insolvency Act 1986, Schedule B1 para 11.

124 Insolvency Act 1986, Schedule B1 para 11.
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11 The court may make an administration order in relation to a company only if
satisfied—(a) that the company is or is likely to become unable to pay its debts,
and (b) that the administration order is reasonably likely to achieve the purpose

of administration.

The wording of schedule B1(11) IA 1986 must be read together with Schedule B1,
paragraph (111)(1A) 1A 1986 if administration proceedings are to apply to foreign

companies.'?®> Schedule B1, paragraph (111)(1A) IA 1986 states:

In this Schedule, “company” means—(a) a company registered under the
Companies Act 2006 in England and Wales or Scotland,] (b) a company
incorporated in an EEA State other than the United Kingdom, or (¢) a company not
incorporated in an EEA State but having its centre of main interests in a member

State other than Denmark.

Therefore, multinational companies have three possibilities to show that they are
‘company’ for purposes of UK administration.?® The first definition concerns companies
registered in the UK.'?” As a consequence, multinational companies that have registered
with Companies House can forum shop in the UK. The second definition involves companies
that are incorporated in the EU but not the UK.?® In practice, EU incorporated
multinational companies can use UK administration under schedule B1, paragraph
(111)(1A)(b) IA 1986 but not companies incorporated in other jurisdictions such as from
developing countries. *?° Multinational companies incorporated outside the EU and UK but
which have their centres of main interests inside an EU member state other than Denmark

can use schedule B1, paragraph (111)(1A)(c) IA 1986.%3° Therefore multinational

125 Insolvency Act 1986, Schedule B para 11 and para 111(1A).
126 Insolvency Act 1986, Schedule B1 para 111(1A).

127 Insolvency Act 1986, Schedule B1 para 111(1A)(a).

128 Insolvency Act 1986, Schedule B1 para 111(1A)9(b).

129 Insolvency Act 1986, Schedule B1 para 111(1A)9(b).

130 Insolvency Act 1986, Schedule B1 para 111(1A)9(c).
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companies incorporated outside the UK and EU are eligible to request the opening of
administration proceedings if they have the centre of main interest (COMI) in the UK
and this will apply also to multinational companies based in developing countries. The use
of COMI is the approach being advocated by this thesis in identifying jurisdiction for
commencing main insolvency proceedings and it would not result in a narrowing of the

threshold for administration.

Once multinational companies have proved that they satisfy the definition of a ‘company’,
two further requirements must be satisfied if administration proceedings are to opened.
One of the requirements is that the multinational company must be likely to become
unable to pay its debts.®? The requirement does not require that the multinational
companies are previously or currently unable to be their debts. Only the likelihood that in
the future, the multinational company will become unable to pay its debts. The other
requirement is that it must be proved that an administration appointment is reasonably

likely to achieve the purpose of administration. 133

3.3.3 Schemes of Arrangements of Foreign Companies

Schemes of arrangement are compromises or arrangements made between the companies
and their shareholders or creditors.'3* Multinational companies could use this procedure
to enter into an agreement with either their creditors or/and shareholders to restructure
its debts and/or capital. In the UK, schemes of arrangement between the company and
the shareholders are for companies that have been incorporated in the UK. The
reasoning is that the countries of incorporation regulate the conduct between the company
and it shareholders. The shareholders and UK courts would otherwise be exercising their

powers exorbitantly over matters that could best be dealt with in another jurisdiction.

131 Insolvency Act 1986, Schedule B1 para 111(1A)9(c).
132 Insolvency Act 1986, Schedule B1 para 11(a).

133 Insolvency Act 1986, Schedule B1 para 11(b).

134 Companies Act 2006, s. 895(1).

135 See Re Drax Holdings Ltd [2003] EWCA 2743 (Ch) [29].
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There are some exemptions to this rule, but they will not be discussed in this thesis. %6
This section aims to identify when schemes of arrangement can be used by foreign
multinational companies enabling UK courts to exercise long-arm jurisdiction. Additionally,
the sections aim is to identify why foreign multinational companies opt to forum shop in

the UK to use schemes of arrangement.

Notably, schemes of arrangement, unlike liquidation and administration are set out in the
Companies Act 2006 thus technically not an insolvency procedure.'®” As mentioned, the
Companies Act 2006 now also includes in Part 26A a restructuring plan which is designed
to build on the strengths of the scheme of arrangement and improve on them in the
insolvency context. The approach to jurisdiction is likely to follow the same principles as

have been developed in relation to schemes of arrangement. 138

To the advantage of foreign multinational companies, schemes of arrangement are
available when the companies are both solvent or insolvent. 3 Schemes of arrangement
can be used in conjunction with administration and liquidation in the UK.#° Thus, foreign
multinational companies can forum shop in the UK to utilise schemes of arrangement even

when they are not in financial trouble if they fulfil the requirements.

Foreign multinational companies may utilise UK schemes of arrangement as strategic

manoeuvres while dealing with their creditors.?? One important aspect of schemes of

136 For further details Jennifer Payne, Schemes of Arrangement Theory, Structure and Operation
(Cambridge University Press, 2014), 26 — 28.

137 Companies Act 2006, Part 26.

138 In the Smile Telecom restructuring there has been a COMI shift to the UK prior to the
restructuring plan being convened: Nick Turvey and Tracey Dovaston, ‘ Restructuring Plans: Who's
In Control’ (2021) Boies Schiller Flexner LLP<https://www.bsfllp.com/news-events/restructuring-
plans-whos-in-control.html. > accessed 1 June 2021.

139 See for example Mark Sterling and Moira Taylor, ‘Issues Arising in Cross-Border Schemes of
Arrangements’ (1994) International Insolvency Review 122, 123.

140 Ssee for example Tomas Moravec, Jan Pastorcak and Petr Valenta, ‘Is Scheme of Arrangement
in Cross-Border Insolvency in Europe Over?’ (2016) 19(8A) International Information Institute
(Tokyo) 3107, 3108.

141 Kristin van Zwieten, Goode on Principles of Corporate Insolvency Law (5% edition, 2019 Sweet
& Maxwell), 12-17.
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arrangement is that they enable compromises and therefore they can provide a give and
take relationship between the creditors and foreign multinational companies.4? Foreign
multinational companies may seek to utilise schemes of arrangement to enter into
agreements with their creditors when they are in financial crises, provided that what is
proposed is either a compromise or an arrangement, terms that have been construed
broadly.14® For example, the agreements may state that the debt owed to the creditors is
swapped for equity in the foreign multinational company. As a consequence of the debt
swap, assets are not immediately sold off to settle the debt nor is the debt recalled by the
creditors presently, among other possible consequences from failure to settle the debt.
This might result in enabling the company to recover. In some other cases, agreements
might be utilised as a quick means to distribute assets of the company without going
through further insolvency proceedings that might take longer since the agreement is
between the foreign company and its creditors.'#* It can also be a simple case of an
agreement between the foreign multinational company and its creditors to increase the
time for repayment, to give the company breathing space to restructure or recoup losses,
among other things.*> Therefore, foreign multinational companies can use schemes of

arrangements to agree a wide range of variations of terms with their creditors in the UK.

Additionally, foreign multinational companies may be attracted to schemes of arrangement
because they are formal agreements approved by the courts.1#® The formal aspect of the
schemes of arrangements may give both parties the security that the arrangement can be
enforced in UK courts, and in other instances, the schemes of arrangement may also be
enforced in different jurisdictions.*’ This section does not deal with enforcement of UK
schemes of arrangements in other jurisdictions as, again, that depends on the private

international law of each jurisdiction.

142 shearman & Sterling LLP, ‘UK: Jurisdiction — Schemes of Arrangement’ (2012) J.1.B.L.R. N110.
143 See for example Re MyTravel Group Plc [2005] 2 B.C.L.C. 123

144 See for example Re T&N Ltd (No 3) ) [2006] EWHC 1447, [2007] 1 B.C.L.C 563.

145 See for example APCOA (In the Matter of APCOA Parking (UK) Ltd & Ors [2014] EWHC 997
(Ch), [2014] 4 All ER 150.

146 Companies Act 2006, Part 26.

147 See for example In re Rodenstock GmbH [2011] EWHC 1104 (Ch), 1248, [2011] Bus LR 1245.
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Concerning schemes of arrangement, the UK courts have the power to ensure that proper
procedures are adhered to when the agreement is made before it is presented to the court
for sanctioning.#® In forum shopping in the UK for schemes of arrangement, foreign
multinational companies must ensure that the agreement with creditors has good
representation?4® from the class of creditors thus enhancing the chance that the UK courts
will approve the scheme.'®® Consequently, schemes of arrangement are a statutory
agreement between the foreign multinational companies and their creditors which ensures
that what is decided between them, once approved at the discretion of UK courts, is

binding on the parties until the terms are fulfilled.

UK schemes of arrangement in relation to foreign multinational companies apply to
matters that relate to the UK. This ensures that UK courts only exercise powers over
agreements between foreign multinational companies and their creditors that have
elements linked with the UK.'%2 According to In re Rodenstock GmbH, 3 to use UK
schemes of arrangement a company must satisfy the ‘sufficient connection’ test.%* The
sufficient connection test ensures that UK courts do not exercise long-arm jurisdiction
exorbitantly, but only when it is appropriate to do so. For example, a foreign multinational
company may have both the centre of main interest (COMI) and a place of business outside
the UK or only either one. As a result, it might be perceived that the UK is not the natural
jurisdiction to govern the company’s agreements with creditors. However, UK judges have

discretion in deciding whether they have jurisdiction over foreign multinational schemes

148 Philip HertzJohn MacLennan, ‘Wish you were here? English Court becomes the Restructuring
Destination for Foreign Companies’ (2011) 7 JIBFL 405.

149 7595 of each class of creditors in the agreement must approve it, together with a majority in
number. In the event of failure to achieve these levels UK courts will not approve the scheme
according to Companies Act 2006, Section 899. In contrast the court will have cross-class
cramdown powers in relation to the restructuring plan.

150 See for example Re Hellenic & General Trust [1976] 1 W.L.R. 123; Primacom Holding GmbH v
A Group of the Senior Lenders & Credit Agricole [2012] EWHC 164 (Ch), 213.

151 See for example In re re Rodenstock GmbH [2011] EWHC 1104 (Ch), 1253.

152 In re Rodenstock GmbH [2011] EWHC 1104 (Ch) [1253].

153 [2011] EWHC 1104 (Ch).

154 The sufficient connection test will be discussed later on in this chapter.
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of arrangements. 55 In particular, the sufficient connection test, to be discussed in section
3.2.4, assists UK courts in determining whether the agreements are adequately related to

the UK jurisdiction for proceedings to be opened in the UK.

Before the courts can determine whether to open schemes of arrangement proceedings,
the foreign multinational companies must prove that they meet the procedural
requirements and can forum shop in the UK for schemes of arrangement. In order to utilise
UK schemes of arrangement foreign multinational companies must fit the definition of
‘company’ in the Companies Act 2006, Part 26.1%6 Foreign multinational companies are
‘foreign’ because they are not registered in the UK, but they are not barred from using the
UK schemes of arrangement. If foreign multinational companies can prove that they can
be wound up in the UK, they qualify to forum shop in the UK.1%" As discussed earlier,
where a foreign company is an unregistered company it can be still be wound up in the
UK.1%8 These are statutory provisions that allow the consideration of forum shopping, but
the final decision of whether a company can forum shop in the UK lies with the discretion

of the UK courts.

In conclusion, multinational companies may forum shop in the UK, so as to use the scheme
of arrangements procedure. As seen with liquidation and administration in order to forum
shop UK schemes of arrangements, multinational companies have to overcome two
hurdles, and one is statutory while the other is judicial. The statutory conditions are
relatively straightforward and the main restriction on availability is the ‘sufficient

connection’ test.

155 In re Rodenstock GmbH [2011] EWHC 1104 (Ch) [1253]; Re T&N Ltd (No 3) ) [2006] EWHC
1447, [2007] 1 B.C.L.C 563 among others.

156 Companies Act, s. 895.

157 Companies Act, s. 895.

158 Insolvency Act 1986, s. 221 and In re Rodenstock GmbH [2011] EWHC 1104 (Ch), [2011] Bus
LR 1245.
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3.3.4 The Sufficient Connection Test

As established in the earlier sections, multinational companies, some of which are termed
as foreign companies, may apply to UK courts to utilise insolvency proceedings in the UK.
Insolvency procedures available in the UK, such as winding up, administration and
schemes of arrangement have gateway provisions in acts of parliament or case law that
lay out the requirements necessary for foreign companies to apply for them. % These were
considered for each procedure in the preceding sections. Nevertheless, it is not adequate
that foreign companies, including multinational companies, show that they comply with
the procedural requirements as set out in UK insolvency laws. The presence of proof that
the applicants satisfy the requirements of the above provisions is not enough for courts to
establish that they have jurisdiction over their insolvency matters. € The UK courts have
discretion to assert jurisdiction, and the sufficient connection test offers guidance on how
to do so concerning foreign companies without exorbitance. %! This section will analyse
what the courts have held to be the ‘sufficient connection test’ and how it facilitates UK
courts to exercise long-arm jurisdiction over insolvency matters of foreign companies
(including multinational companies). The longer-term approach that this thesis proposes

is the use of COMI as the test to be applied by countries in establishing jurisdiction.

The sufficient connection test enables the courts to determine whether the UK is the
appropriate insolvency jurisdiction for foreign companies, including foreign multinational
companies.®? A foreign company may satisfy the criteria for utilising winding up,
administration or schemes of arrangement, but UK courts may still not be the natural

jurisdiction for insolvency proceedings. It has been argued that natural jurisdiction is

159 Insolvency Act 1986, section 221, Schedule B1; and Companies Act, Part 26.

160 See sections 3.2.1, 3.2.2 and 3.2.3.

161 See for example Janna Purdie, ‘Winding-Up of Foreign Companies’ (2008) 158 NLJ 1597;
Shearman & Sterling LLP, ‘UK: Jurisdiction — Schemes of Arrangement’ (2012) J.1.B.L.R. N110.
Note multinational companies that have been registered in the UK are not required to show that
they have a sufficient connection to the UK. The reason is that the Insolvency Act 1986 and
Companies Act 2006 provide specific guidelines for liquidation, administration and schemes of
arrangement for registered companies under the Companies Act 2006. In a practical sense, the
registered multinational companies in the UK are already part of the UK jurisdiction and thus
should directly utilise the UK judicial systems.

162 Re Eloc Electro-Optieck and Communicatie BV [1981] 2 All ER 1111 [226].
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where companies are incorporated. ' In practice, this argument may not be appropriate,
as companies may be incorporated in one country but have all their business activities,
workforce, and assets in other jurisdictions. In those circumstances, the country of
incorporation may not be the most appropriate jurisdiction since there would be no other
connecting factor to that jurisdiction other than a formality confirming that the company

was formed in that jurisdiction.164

The UK courts in determining whether the UK is the appropriate jurisdiction to open
insolvency proceedings, have developed a practical approach towards the sufficient
connection test, which encompasses matters with the UK.%5 The test has three
elements. %6 Firstly, there must be a connection to the UK, which must be proved.
Secondly, the insolvency proceedings available will benefit the party applying. Finally, the
UK laws govern one or more of interested parties in the insolvency of the company through
the UK insolvency proceedings. All the elements of the sufficient connection test establish
that the UK courts ought to be satisfied that there is a link with the UK rather than relying
on the satisfaction of statutory grounds for foreign companies to open insolvency

proceedings in the UK.

Multinational companies must be aware of the relevant evidence necessary to show that
they fulfil the three elements of the sufficient connection test. ¢’ The first element requires

that the applicant shows that the foreign company has sufficient connection to the UK. 168

163 Stocznia Gdanska SA v Latreefers Inc and Others Appeals [2002] All ER (D) 148 [22] per the
Counsel for defence.

164 See for example Stocznia Gdanska SA v Latreefers Inc and Others Appeals [2002] All ER (D)
148 where Latreefers was incorporated in Liberia with the aim to enter into contract with Stocznia
on behalf of its parent company Latco (incorporate in Latvia). The 6 contracts for the designing,
building, completing and delivering of the ships to Latreefers were signed in the UK and opted for
UK as the choice of law jurisdiction.

but its business and assets were in UK

165 See for example Janna Purdie, ‘Winding Up Foreign Companies’ 158 NLJ 1597.

166 The sufficient connection test will be discussed fully in subsequent paragraphs. The test can be
found in Stocznia Gdanska SA v Latreefers Inc and Others Appeals [2002] All ER (D) 148; Re Real
Estate Development Co [1991] BCLC 210.

167 Re Real Estate Development Co [1991] BCLC 210 and Stocznia Gdanska SA v Latreefers Inc
and Others Appeals [2002] All ER (D) 148.

168 Re Real Estate Development Co [1991] BCLC 210 and Stocznia Gdanska SA v Latreefers Inc
and Others Appeals [2002] All ER (D) 148.
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However, there is no definite guideline as to what constitutes evidence of a sufficient
connection. As the test is judicial, there is no parliamentary guidance as to what amounts
to proof of a sufficient connection.%® Instead, judges have discretion as to what they can
accept as proof. The flexibility of the test enables judges to consider a wide range of
circumstances that may be present during the insolvency of foreign multinational

companies in the UK.

Arguably, the easiest means for a foreign multinational company to show that they have
sufficient connection is to prove that they have assets in the UK.'7° Examples of assets
are shares, funds, buildings, contracts, materials, among other possessions.'’* Therefore,
a wide range of things are considered assets for the purpose of establishing sufficient

connection to the UK.

The presence of assets is easy to prove, but it is not an exclusive requirement that the
foreign multinational company have them to establish sufficient connection to the UK.17?
In practice, a foreign multinational company may have assets in the UK but may shift the
assets to another jurisdiction prior to insolvency claim. Moving of assets might be a
consequence of online banking and online management of assets that has made it easy,
with a click of a button, to move assets from one jurisdiction to another. If assets were a
definite requirement, UK courts might not be able to allow the opening of insolvency
proceedings in the UK where assets have been moved outside the UK prior to
commencement of insolvency proceedings as such assets are not a must to prove sufficient

connection.

169 See Re Cia Merabello San Nicholas [1972] 3 All ER 448, 460 Megarry J stated what was
required for UK courts to have jurisdiction over insolvency matters of foreign companies.

170 see for example International Westminister Bank Plc v Okeanos Maritime Corp [1987] 3 All ER
137, 145; Re Real Estate Development Co [1991] BCLC 210, 214; Siskina (Cargo Owners) v
Distos Cia Naviera SA, The Siskina [1977] 3 All ER 803, 825; Stocznia Gdanska SA v Latreefers Inc
and Others Appeals [2002] All ER (D) 148 among others.

171 See for example International Westminister Bank Plc v Okeanos Maritime Corp [1987] 3 All ER
137; Re Drax Holdings Ltd [2003] EWHC 2743 (Ch); Stocznia Gdanska SA v Latreefers Inc and
Others Appeals [2002] All ER (D) 148.

172 International Westminister Bank Plc v Okeanos Maritime Corp [1987] 3 All ER 137.
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In the example above, a foreign multinational company may still be within the jurisdiction
of the UK courts by either showing that it has a place of business or has been carrying on
business in the UK, '3 as the company might have been trading in the UK before the
insolvency application. The onus of proof is with the petitioner to prove that its business
activities were in the UK. 74 In this thesis the petitioner is a foreign multinational company.
The foreign multinational company may forum shop in the UK by showing that they have
a place of business in the UK. > The place of business can be any physical location within
the UK, such as a warehouse among others.17® It is not a requirement that the place of
business is a business premise.'’” Therefore, foreign multinational companies may send
their employees or even a representative to carry out transactions on behalf of the
company at a physical location in the UK.'"® It appears that foreign multinational
companies may successfully prove a sufficient connection by showing that they have a
physical location within the UK where they have carried on business without proving the

length of time over which that has occurred.

Like assets, physical presence is not a pre-condition for foreign multinational companies
to prove a sufficient connection to forum shop in the UK. Conducting business in the UK
through an agent or an employee is also a sufficient connection to the UK. There are no
stringent requirements that the employees or agents carrying on business in the UK on

behalf of the foreign multinational company must be UK citizens.® This allows foreign

173 See for example Stocznia Gdanska SA v Latreefers Inc and Others Appeals [2002] All ER (D)
148.

174 Re Real Estate Development Co [1991] BCLC 210, 214.

175 See for example Re a Company (No 003102 of 1991), ex p Nyckeln Finance Co Ltd.

176 See for example Re a Company (No 003102 of 1991), ex p Nyckeln Finance Co Ltd.

177 See for example Re a Company (No 003102 of 1991), ex p Nyckeln Finance Co Ltd, conducting
the business from a residential property.

178 Re a Company (No 003102 of 1991), ex p Nyckeln Finance Co Ltd gives an example of a
Portuguese company that sent an employee to conduct business on its behalf from a residential
property.

179 See Re Mid East Trading Ltd [1998] 1 All ER 577 (The Lehman Brothers were acting as agents
for a Lebanese company in the UK); Banque des Marchands de Moscou (Koupetschesky)(in liq) v
Kindersley [1950] 2 All ER 549 (Employees acting on behalf of Dutch company in the UK.)

180 See for example Banque des Marchands de Moscou (Koupetschesky) (in liq) v Kindersley
[1950] 2 All ER 549. (The company was Dutch company and the employees were United States
citizens.)
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multinational companies to import their own employees into the UK without employing
additional personnel during insolvency, which might be cost-effective, given the company’s

insolvency as they do not need to employ new staff.

The sufficient connection element of the sufficient connection test provides a wide range
of elements to be considered in determining whether a foreign multinational company can
forum shop in the UK. Links such as the ones discussed in the previous paragraphs?8?
show that the courts have adopted a flexible approach in determining what they consider
to be a connection to the UK. This determination is at the discretion of the UK courts. The
courts, in some instances, have denied establishing a connection if the connection is too

tentative; 82 therefore not all circumstances are acceptable.

The second element of the sufficient connection test is there must be a reasonable
possibility that liquidation, administration and schemes of arrangement will benefit the
petitioner.83 The petitioner in this thesis is a foreign multinational company. The courts
do not define the benefit and therefore a wide range of factors can be taken into account
being sufficient to show that the foreign multinational company benefits from the
insolvency proceedings.'®* The benefit can simply be presented as using any of the
insolvency proceedings in the UK. In the case of administration and liquidation, the foreign
multinational company may give its benefit by showing that a third party, who is an
insolvency practitioner, will be appointed to deal with the insolvency matters.
Insolvency practitioners have experience in dealing with issues involving a company in

financial difficulty and are more conversant with UK insolvency laws. '8 The appointment

181 place of business, carrying on business, assets, employees etc

182 See for example Re Titan International Inc [1998] 1 BCLC 102 (The company was incorporated
and run from another jurisdiction, the company was potrayed as an investment company)

183 Re Real Estate Development Co [1991] BCLC 210 and Stocznia Gdanska SA v Latreefers Inc
and Others Appeals [2002] All ER (D) 148.

184 Tom Smith, ‘Jurisdiction for Companies: Winding Up, Administration, CVAs and Schemes of
Arrangement’ in Richard Sheldon QC (ed), Cross Border Insolvency (3™ edition, Bloomsbury
Professional 2011).

185 Stocznia Gdanska SA v Latreefers Inc and Others Appeals [2002] All ER (D) 148.

186 See for example Thomas Robinson, ‘Corporate Insolvency: The Office-Holder’s Investigatory
Powers’ (2021) Thomson Reuters 1.
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of the insolvency practitioner is an example of the benefits that foreign multinational
companies may rely on since they leave matters of the company’s insolvency to a

professional rather than having to deal with the matter directly.

Additionally, a further example of evidence of a reasonable benefit to the foreign
multinational company, is the advantages of using UK insolvency proceedings.®” In the
case of winding up, the foreign multinational company may show that it will benefit from
a winding-up order as it may enable it to access other benefits provided by UK insolvency
law. To illustrate, in Re Eloc Electro-Optieck and Communicatie BV!® the foreign
company’s employees were the petitioners; if a winding up order was to be granted the
employees would be able to claim under Employment Protection (Consolidation) Act
197818° for a redundancy fund. The UK courts viewed the redundancy fund as a benefit,
which proved that there was a sufficient connection between the Dutch company and the
UK. Accordingly, notwithstanding the fact that the employees were American, their place
of employment with the company was in the UK. Thus, insolvency orders can be labelled

as benefits to fulfil the second requirement.

It is worth noting that the benefit need not be in existence when the insolvency petition is
made. ®° It suffices that the benefit will occur later due to the insolvency order being
declared by the UK courts. This may be perceived as UK courts exercising long-arm
jurisdiction in instances where there is a tentative benefit linked to the UK. This is because
the benefit may arise due to the decision the UK courts make after establishing jurisdiction
in respect of insolvency matters concerning a foreign multinational company. Therefore,
in the UK, courts may be perceived to take a flexible approach to evidence of the potential

benefit element of sufficient connection test.

187 Re Eloc Electro-Optieck and Communicatie BV [1981] 2 All ER 1111 [226].

188 Re Eloc Electro-Optieck and Communicatie BV [1981] 2 All ER 1111 [226].

189 The Act was repealed by Employment Rights Act 1996.

190 see for example Stocznia Gdanska SA v Latreefers Inc and Others Appeals [2002] All ER (D)
148.
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The last element of the sufficient connection test is there must be one or more persons
interested in a distribution of the foreign multinational company’s assets.'°! This means
that the UK courts have jurisdiction over the beneficiary of the insolvency proceedings.
The beneficiaries may be stakeholders of the foreign multinational company such as
shareholders, employees, the multinational company’s management, creditors, and others
submitting to UK jurisdiction.?®2 Subjecting to UK jurisdiction does not equate to the
beneficiaries being UK citizens or being incorporated in the UK.1% It is not a requirement
that all the beneficiaries of the insolvency proceedings be under the jurisdiction of the UK
laws. In theory, this enables the UK courts to exercise long-arm jurisdiction even when

there is only one beneficiary under UK jurisdiction.

The third element of the sufficient connection test is not however a necessity for UK courts
to establish that the foreign multinational company has a sufficient connection to the
UK. 194 Once the first and second elements of the sufficient connection test are established,
it is not necessary for the last element to be established.®® In practice, companies are
formed in other countries as a specific business vehicle, which means that they can be
incorporated for one particular reason which is fulfilled via entry of contracts with other
companies. Those contracts can state that the legal jurisdiction of any dispute is the UK
despite not having any person over whom the UK can exercise jurisdiction, thus
establishing a link. The UK courts take into account this link but in conjunction with other
factors that connect the UK to the foreign multinational company, such as if the contracts

are to be fulfilled in the UK.1% Once that is established, it not necessary to prove that

191 Re Real Estate Development Co [1991] BCLC 210 and Stocznia Gdanska SA v Latreefers Inc
and Others Appeals [2002] All ER (D) 148.

192 See for example [1981] 2 All ER 1111 [226] (The employees carried on their employment in
the UK); Stocznia Gdanska SA v Latreefers Inc and Others Appeals [2002] All ER (D) 148 (The

creditors were in the UK);

193 See for example Re Kailis Groote Eylandt Fisheries Pty Ltd (1977) 2 ACLR 574, 579.

1945ee for example In re Rodenstock GmbH [2011] EWHC 1104 (Ch), [2011] Bus LR 1245 (The
creditors who were the beneficiaries were not in the UK.)

195 See for example Re Drax Holdings Ltd [2003] EWHC 2743 (Ch).

196 See for example Re Drax Holdings Ltd [2003] EWHC 2743 (Ch).
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there is a party subject to UK jurisdiction as it would be counter-intuitive to the terms of

the contract.

The first element of the sufficient connection test helps the UK courts in their discretion to
establish jurisdiction in the insolvency of foreign multinational companies by ensuring that
they do not exercise exorbitant jurisdiction.'®” As mentioned earlier, the place of
incorporation is an important aspect of establishing jurisdiction. From the analysis it can
be argued that the sufficient connection test is aimed at establishing that the UK is the

appropriate jurisdiction. %8

Additionally, the first and second elements of the test ensure that there is impact in the
UK of insolvency proceedings if jurisdiction is established, which might be perceived as
curbing the long-arm jurisdiction of UK courts. It would be pointless for the UK courts to
pass insolvency orders that would not be adhered to; for example, if there are no assets
or people in the UK, that the order can be enforced against. Therefore, the UK courts
exercise their discretion over the jurisdiction of foreign multinational companies through
the sufficient connection test that provides guidance to ensure that if jurisdiction is
established and insolvency proceeding are presided over in the UK, the outcome should
impact the UK. This ensures that the courts’ time and resources are not used in making

decisions that might not be enforced extra-territorially.

3.4 CONCLUSION

This chapter has considered how the UK has developed laws that govern the ability of
multinational companies to forum shop in the UK and the UK courts to exercise long-arm
jurisdiction in insolvency matters. The current laws may be perceived as having

checkpoints that curb forum shopping to ensure that forum shopping in the UK is not

197 In re Rodenstock GmbH [2011] EWHC 1104 (Ch) [21], [2011] Bus LR 1245; Re Real Estate
Development Co [1991] BCLC 210, 217.
198 Banco Nacional de Cuba v Cosmos Trading Corp [2000] B.C.C. 910, 915.
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exploited. These checkpoints have been shown through both statutory and judicial
provisions. As it has been established in the previous sections, multinational companies
may be in a position to forum shop for insolvency proceedings in the UK if they meet the
statutory requirements of the individual insolvency procedure. However, a fulfiilment of
the statutory requirement does not guarantee that UK courts will exercise their long-arm
jurisdiction over the insolvency proceedings. An additional link, which is to be deemed
sufficient by the UK courts must be present. In this regard, the UK may be perceived as
ensuring that forum shopping in the UK is used appropriately. A simpler approach of
establishing UK insolvency jurisdiction can perhaps be adopted through the proposed use
of COMI test to be applied. The UK already uses COMI in the schemes of arrangements in
relation to foreign companies, and perhaps this can further be expanded to the other UK

insolvency procedures.

The next chapter, chapter 4, will examine a developing countries’ perspective on forum
shopping. In the examination, the chapter will examine how developing countries are
impacted by forum shopping. The section will also examine how developing countries can
reform their insolvency laws and supporting institutions to be more attractive for
multinational companies to utilise them. This latter point is important if the proposed
approach to opening of insolvency proceedings, as set out in Chapters 5 and 6, is to be

realistically achievable.
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CHAPTER 4: A DEVELOPING COUNTRIES PERSPECTIVE ON FORUM SHOPPING

4.1 OVERVIEW

The previous chapter, Chapter 3: The UK, examined UK insolvency laws that enable
multinational companies to open main insolvency proceedings in that jurisdiction under
long-arm jurisdiction. This chapter examines forum shopping from the perspective of
developing countries. This perspective is important because developing countries both face
pressures to reform their insolvency laws in accordance with local conditions but, through
forum shopping, those efforts are effectively bypassed. This chapter therefore examines
the effect that forum shopping might have on local insolvency laws and how stakeholders
in developing countries may be affected. In addition, the chapter examines how developing
countries can implement effective insolvency laws and to encourage their use by
multinational companies. This latter consideration is important to the proposed cross

border insolvency framework as set out in later chapters.

4.2 INTRODUCTION

Multinational companies are attracted to activities in developing countries for several
reasons.! Some of the reasons are that developing countries offer low costs of labour and
readily available raw materials.? As with any enterprise in any part of the world, there is
a risk of business failure when multinational companies trade in developing countries.
Business failures of multinational companies with interests in developing countries raises
the issue of where insolvency proceedings ought to be opened and often leads to forum

shopping.

1 See for example Joseph LaPalombara and Stephen Blank, ‘Multinational Corporations and
Developing Countries’ (1980) 34(1) Journal of International Affairs 119
2 See for example Joseph LaPalombara and Stephen Blank, ‘Multinational Corporations and
Developing Countries’ (1980) 34(1) Journal of International Affairs 119.
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Before dealing with the aims of this section, it is important to look at one example of where
a multinational company has forum shopped either in the US or UK, citing local insolvency
laws in developing countries not having effective insolvency frameworks. Aerovias
Nacionales de Colombia SA Avianca (Avianca), a Colombian incorporated company which
was trading mostly from Colombia in the aviation industry, experienced financial difficulties
and sought to commence insolvency proceeding in the US.2® The parent company was a
US company, Avianca Inc, which acted as its agent in selling flight tickets out of Miami.
Most of Avianca's business was conducted from Colombia, while most employees were
based in Colombia (4,145) compared to 28 in the US and 148 outside the US and Colombia.
The principal secured creditors were based in Colombia, where the principal debt was
largely pensions and tax obligations. US creditors were lessors of planes used by Avianca,
but money owed to them was less than that owed to the principal secured creditors. The
facts that principal creditors, a majority of the employees and business were in Colombia
arguably ought to have meant that the insolvency matter should most appropriately be
dealt with in Colombia. However, Avianca opted to commence proceedings in the US,
stating that Colombian insolvency law* at the time was new and did not have the kind of
restructuring procedure that Avianca sought.® It can be deduced from Avianca's case that
multinational companies that can seek a forum that offers insolvency legal procedures that
align better with their needs would opt to use those systems rather than use local
insolvency laws. In the case of Avianca, the multinational company sought to open
proceedings in the US because it offered restructuring possibilities rather than utilising
Colombian insolvency law, which did not provide for restructuring. Had it used the
Colombian insolvency law, Avianca would have simply been liquidated rather than being
able to try to rescue the business. While this case might be an example of pragmatic
forum shopping it also highlights a more general issue of bypassing insolvency laws in

developing countries and thereby impacting on local creditors.

3 In re Aerovias Nacionales de Colombia SA Avianca (2003) 303 BR 1.
4 Law 550 of 1999.
5 In re Aerovias Nacionales de Colombia SA Avianca (2003) 303 BR 1.
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It was observed in the Avianca case, ® noted above, that multinational companies can state
that the reason for opening proceedings in the US is due to an ineffective insolvency legal
framework in the other possible jurisdictions where proceedings might be opened.” As
discussed in Chapter 2, giving reasons for commencing the main insolvency proceeding in
the US was not a necessity, provided that the low threshold for opening proceedings was
met.® However, the US insolvency courts have the ability to listen to parties' reasons for
opening proceeding in the US, such as ineffective legal systems in the other jurisdiction,
among others, which is done when assessing if both the debtor (multinational company)
and its creditors would be better served by filing in the US.° The UK insolvency legal
framework is not set in a way that multinational companies can explicitly state that they
seek to forum shop in the UK because local insolvency frameworks are ineffective.® The
manner in which the UK insolvency law is set to accept opening main insolvency
proceedings depends on the type of company and insolvency procedure being sought after
and where there is a sufficient connection to the UK.1! Therefore, the approaches taken
by the US and the UK differ when dealing with multinational companies’ forum shopping,
without an obligation to state the reasons for forum shopping, which may include

ineffective insolvency legal systems in developing countries.

Multinational companies trading in developing countries as part of corporate groups take

different structures,?? including subsidiaries and branches.?® These business structures

% In re Aerovias Nacionales de Colombia SA Avianca (2003) 303 BR 1.

7 Oscar Couwenberg and Stephen J Lubben, ‘Corporate Bankruptcy Tourism’ (2015) 70 Bus L 719.
8 Chapter 2, section 2.2, Refer to it for a full discussions of the US gateway provision which
requires to show that the company was a debtor under the Bankruptcy Code, section 109(a).

9 See for example Eastman v Eastman (In re Eastman) 188 B.R. 621 (9% cir. BAP 1995), 624 —
625.

10 Refer to Chapter 3, section 3.3 for detailed analysis of the UK gateway provision under different
insolvency procedures and the sufficient connection test.

11 See for example Stocznia Gdanska SA v Latreefers Inc [1999] 1 BCLC 271; and Real Estate
Development Co, Re [1991] BCLC 210.

12 see for example Hans Schollhammer, ‘Organization Structures of Multinational Corporations’
(pre-1986) 14(3) Academy of Management Journal 345.

13 See for example Hans Schollhammer, ‘Organization Structures of Multinational Corporations’
(pre-1986) 14(3) Academy of Management Journal 345.
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provide a starting point in deciding the forum for opening insolvency proceedings.
Subsidiaries can be incorporated under developing countries’ laws and are legal
personalities in their own right under those laws.'* Other ways in which multinational
companies organise their business operations, such as branches, form part of the main
body of the multinational company and do not have separate legal personality; thus they
can be a part of a company which is incorporated in another jurisdiction, other than the
developing countries or vice versa.'® Multinational companies operating in developing
countries, no matter the business vehicle used, may commence insolvency proceedings in
the developing countries in which they conduct business, depending on the conditions for
opening insolvency proceedings locally. However, due to their nature, multinational
companies may also commence insolvency proceedings in other jurisdictions, other than
developing countries, where they fulfil the alternative countries' requirements for opening

insolvency proceedings, and this presents the possibility of forum shopping.®

Multinational companies may opt for forum shopping in other jurisdictions over developing
countries as they may be favourable to the outcome or strategy that they are seeking.’
For example, there may be a preference for the members of a multinational group to be
handled under insolvency proceedings in one particular country.® This chapter is centred
on insolvency issues encountered by multinational companies in developing countries and
whether these issues must inevitably lead to forum shopping in the United States of
America (US) and United Kingdom (UK) rather than utilising insolvency laws in developing

countries. The aim is to identify ways in which developing countries may reform their laws

14 Klaus Siemon and Frank Frind, ‘Groups of Companies in Insolvency: A German Perspective
Overcoming the Domino Effect in an (International) Group Insolvency’ (2013) 22(2) International
Insolvecy Review 61, 67 — 68.

15 Klaus Siemon and Frank Frind, ‘Groups of Companies in Insolvency: A German Perspective
Overcoming the Domino Effect in an (International) Group Insolvency’ (2013) 22(2) International
Insolvecy Review 61, 67 — 68.

16 Lynn M LoPucki and William C Whitford, ‘Venue Choice and Forum Shopping in the Bankruptcy
Reorganisations of Large Publicly Held Companies’ (1991) 1991 Wis L Rev 11.

17 See for example Samir D Parikh, ‘Modern Forum Shopping in Bankruptcy’ (2013) 46(1)
Connecticut L Rev 159.

18 O Couwenberg & SJ Lubben, ‘Corporate Bankruptcy Tourists’ (2015) 70 Bus L 719.
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to encourage their use by multinational companies in financial distress. The following are
the key features to be examined in the chapter in order to address the aim of the chapter:
1. To examine some of the justifications for forum shopping by multinational
companies;
2. To make a general assessment of a selection of developing countries’ insolvency
laws and institutions; and
3. To identify what key values should be incorporated in developing countries'
insolvency law reforms for effective insolvency laws.
Some of the above key features of this chapter will be dealt with simultaneously

throughout the chapter.

4.3 JUSTIFICATIONS FOR FORUM SHOPPING

In their bid to forum shop in the US and UK, multinational companies have raised several
substantial justifications to support the use of those jurisdictions.!® This section will look
at two of the issues raised by multinational companies as reasons for forum shopping:
firstly, that some developing countries have new laws that may also be untested and
secondly that they lack effective insolvency legal frameworks. These issues are considered
as they are part of the reasons why forum shopping is at present practicably necessary

and to identify ways that it is a problem.

19 See for example Re Aerovias Nacionales de Colombia SA Avianca (2004) 303 BR 1. The case
gives examples of some of the issues, which include that insolvency laws in developing countries
are new and untested, and that there are no relevant types of insolvency proceeedings that the
multinational companies require.
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4.3.1 New and Untested Insolvency Laws in Developing Countries

Insolvency laws have been evolving in most countries.?® Various factors have pushed
countries to advance their insolvency laws to effectively deal with financially distressed
companies, including multinational companies. These factors will be briefly considered as
they have acted as drivers for the reform trend identified, as discussed further in 4.3.1.1
below. The 1997 Asian financial crisis affected Asian countries,?! and impacted the IMF's
global growth projection.??> Some of the Asian countries at the time were termed as
developing countries, examples being Philippines and Thailand.?® In the Western
Hemisphere, the 2008 US financial crisis was the precursor to a global economic downturn,
credit crunch and a significant decrease in cross-border lending, trade finance and foreign
direct investment.?* The 2008 US financial crisis and the Asian financial crisis together
negatively impacted cross-border trade.?® Thus, one of the consequences of these crises
was the financial distress encountered by companies trading in more than one country,

which then needed to engage in cross-border insolvency. %6

A financial crisis is not the only factor that has contributed to the advancement of
insolvency laws. In the African continent, where most countries can be described as

developing countries with some exceptions such as Mauritius and Seychelles, there has

20 Doing Business, ‘Resolving Insolvency’ (2019) The World Bank <
https://www.doingbusiness.org/en/data/exploretopics/resolving-insolvency> accessed 21 May
2020.

21 The Asian financial crisis affected countries that were developed, such as Japan, South Korea
and others that were developing such as Philippines, Thailand among others.

22 Morris Goldstein, The Asian Financial Crisis: Causes, Cures, and Systemic Implications (Peterson
Institute for International Economics 1998) 1.

23 Morris Goldstein, The Asian Financial Crisis: Causes, Cures, and Systemic Implications (Peterson
Institute for International Economics 1998) 1.

24 Elena Cirmizi, Leora Klapper and Mahesh Uttamchandani, ‘The Challenges of Bankruptcy Reform’
(2012) 27(2) The World Bank Research Observer 185.

25 See for example Morris Goldstein, The Asian Financial Crisis: Causes, Cures, and Systemic
Implications (Peterson Institute for International Economics 1998) 1; and Randall D. Guynn and
Davis Polk, ‘The Financial Panic of 2008 and Financial Regulatory Reform’ (2010) Harvard Law
School Forum on Corporate Governance < https://corpgov.law.harvard.edu/2010/11/20/the-
financial-panic-of-2008-and-financial-regulatory-reform/> accessed 4 May 2020.

26 Ssee for example Selcuk Kendirli, Muhammet Cankaya and Cagatay Altug, ‘The Effects of Global
Economic Crisis of the 2008 to Finacial Statements and Liquidity Ratios which Companies are
Settled in BIST Energy Sector (2005-2013 Term Review) 6(1) Journal of Economic Development,
Environment and People 6; and Paul G. Barr, ‘Asian Turmoil Spaws Many Theories’ (1997) 25(2)
Pensions & Investments 32.
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been an increase in foreign investment and cross-border financial transactions.?” As part
of the financial architecture to support increased foreign investments and cross-border
transactions, African countries have been prompted to contemplate their insolvency laws
with an aim to reform them in order to attract outside investments.?® The change in African
countries' insolvency laws caters to cross-border aspects of dealing with investors in more

than one region.

The World Bank and UNCITRAL have been champions in advancing insolvency laws both
on a national and international level to provide principles and guidelines to advise states
on the optimal design of insolvency procedures.?® They have encouraged the reform of
insolvency laws in developing countries to be in line with other nations that are advancing
their insolvency laws to cater to domestic insolvencies and on an international level as
well. 30 Initiatives such as the ‘Doing Business’ reports have been influential as countries
have tried to improve their rankings by inter alia enacting changes to insolvency laws. 3!
As a by-product of the change, it can be hoped that multinational companies will utilise

developing countries' insolvency laws, possibly mitigating the impact of forum shopping.

As mentioned in previous chapters, insolvency laws, specifically corporate insolvency laws,

provide for means by which companies in financial crisis or near financial crisis can deal

27 The World Bank, ‘World Bank Country and Lending Groups’ (2021) The World Bank <
https://datahelpdesk.worldbank.org/knowledgebase/articles/906519-world-bank-country-and-
lending-groups> accessed 20 May 2021, some of the exemptions are Seychelles and Mauritius.

28 Damilola Odetola, ‘Corporate Insolvency Reforms in Emerging Africa: The Need, Challenges and
Prospects’ (2017) 28(10) I.C.C.L.R. 362.

29 The World Bank, ‘Principles for Effective Insolvency and Creditor/Debtor Regimes’ (2016) The
World Bank < http://pubdocs.worldbank.org/en/919511468425523509/1CR-Principles-Insolvency-
Creditor-Debtor-Regimes-2016.pdf> accessed 27 December 2019; United Nations Commission on
International Trade Law , ‘Legislative Guide on Insolvency Law’ (2005) United Nations Commission
on International Trade Law < https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/05-80722_ebook.pdf > accessed 4 January 2020.

30 The World Bank, ‘Principles for Effective Insolvency and Creditor/Debtor Regimes’ (2016) The
World Bank < http://pubdocs.worldbank.org/en/919511468425523509/1CR-Principles-Insolvency-
Creditor-Debtor-Regimes-2016.pdf> accessed 27 December 2019; United Nations Commission on
International Trade Law , ‘Legislative Guide on Insolvency Law’ (2005) United Nations Commission
on International Trade Law < https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/05-80722_ebook.pdf > accessed 4 January 2020.

31 For a critical review of the methodology and impact of this system see however Gerard
McCormack, ‘Why “Doing Business” with the World Bank May Be Bad for You’ (2018) 19 Eur Bus
Org Law Rev 649.
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with the issues that arise by way of liquidation or reorganisation, accounting for the
stakeholders®? and the companies themselves in accordance with local priorities. However,
no matter how well they are designed, laws are insufficient in themselves, and it takes
time for supporting institutions to develop. This section examines the challenges
encountered by multinational companies in developing countries with new and untested
insolvency law reforms and how those challenges affect their decisions to forum shop in
other jurisdictions such as the US and UK. The sections will also examine how developing
countries can attract multinational companies to use their new insolvency laws rather than

forum shopping.

4.3.1.1 Drivers for Insolvency Law Reforms in Developing Countries

Before dealing with the challenges encountered by multinational companies in countries
with new or reformed insolvency laws, it is important to understand in more detail how
the above-stated factors affected insolvency laws in various countries. The section will
return to the Asian financial crisis for a deeper examination, followed by the 2008 US

financial crisis and finally, the increase of investment in Africa.

4.3.1.1.1 Asian Financial Crisis

The Asian crisis occurred in mid-1997.3° Some of the countries affected by the Asian
financial crisis were developing countries, such as Thailand, the Philippines, Malaysia and
Indonesia. 3* Within a period of 6 months, investors in the East Asian region started moving
money out of the area, reversing the trend of inward capital flow of the preceding years.3®

There was concern by the investors regarding transparency in the financial sector,

32 Stakeholders of a company include creditors, employees among others that are affected by the
insolvency of a company.

33 Steven Radelet, Jeffrey D. Sachs, Richard N. Cooper and Barry P. Bosworth, ‘The East Asian
Financial Crisis: Diagnosis, Remedies, Prospects’ (1998) 1998(1) Brookings Papers on Economics
Activity 1.

34 Elinor Kim, 'Corporate Insolvency Law & Practice in South Korea in the Aftermath of the Asian
Financial Crisis' (2005) 21 Conn J Int'l L 155.

35 Carmen Reinhart and Guillermo A Calvo, ‘Capital Flow Reversals, The Exchange Rate Debate,
and Dollarization’ (1999) 36(3) Finance and Development 1.
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specifically the financial market, of the East Asian countries that were affected. 3¢ Another
factor contributing to the Asian financial crisis was that some of the Asian countries
experienced a high number of short-term foreign investments in the country as opposed
to long-term investments. 3’ The short-term foreign investments exposed the countries to
the risk of investors pulling out their investments with short notice, and the risk was
realised when the Asian financial crisis occurred. The above-mentioned factors are some
of the reasons that have been given for the Asian financial crisis, but they are not
exhaustive. Most of the research on the factors that contributed to the Asian financial crisis
has identified a lack of transparency and short-term foreign investment as significant. 38
No matter the reason for the crisis, the Asian financial crisis led to the change of legal

frameworks in Asia, including reforms in insolvency laws.

The Asian financial crisis forced the Asian countries affected to evaluate their laws in order
to avoid or mitigate another financial crisis.®® The IMF played a significant role in
encouraging legal reforms in Asia through the conditions that it attached to the funds that
it provided to the Asian countries in the financial crisis. Those countries reformed their

laws in line with the IMF requirements plus other international organisations4°® to receive

36 Bruce G. Carruthers and Terence C. Halliday, ‘Institutionalizing Creative Destruction: Predictable
and Transparent Bankruptcy Law in the Wake of the East Asian Financial Crisis’ in Meredith Jung-
En Woo Neoliberalism and Institutional Reform in East Asia a Comparative Study (Palgrave
Macmillan 2007).

37 Steven Radelet, Jeffrey D. Sachs, Richard N. Cooper and Barry P. Bosworth, ‘The East Asian
Financial Crisis: Diagnosis, Remedies, Prospects’ (1998) 1998(1) Brookings Papers on Economics
Activity 1.

38 See for example Steven Radelet, Jeffrey D. Sachs, Richard N. Cooper and Barry P. Bosworth,
‘The East Asian Financial Crisis: Diagnosis, Remedies, Prospects’ (1998) 1998(1) Brookings Papers
on Economics Activity 1; Bruce G. Carruthers and Terence C. Halliday, ‘Institutionalizing Creative
Destruction: Predictable and Transparent Bankruptcy Law in the Wake of the East Asian Financial
Crisis’ in Meredith Jung-En Woo Neoliberalism and Institutional Reform in East Asia a Comparative
Study (Palgrave Macmillan 2007); Gregory W. Noble and John Ravenhill, “Causes and
Consequences of the Asian Financial Crisis” in Gregory W Noble and John Ravenhill (eds), The
Asian Financial Crisis and the Architecture of Global Finance (Cambridge University Press 2000)
among others.

39 Stijn Claessens, Simeon Djankov and Ashoka Mody (eds), Resolution of Financial Distress An
International Perspective on the Design of Bankruptcy Laws (The World Bank 2001) 25.

40 International organisations formed the Forum for Asian Insolvency Reform, which brought
together relevant parties to discuss and promote insolvency reform in the region: The World Bank,
‘Forum for Asian Insolvency Reforms (FAIR)’ (2016) <
https://www.worldbank.org/en/topic/financialsector/brief/forum-for-asian-insolvency-reform-fair>
accessed 1 May 2020.
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the bailout funds and ensure that they provided confidence to foreign investors.*!
International organisations formed the Forum for Asian Insolvency Reform (FAIR), which
brought together relevant parties to discuss and promote insolvency reform in the region.
Asian developing countries were particularly keen to heed the conditions of the IMF
because it showed that the countries had improved stability and the risk of investment
could be calculated with greater confidence.#? Additionally, legal reforms that included
insolvency law reforms showed that the Asian developing countries in the crisis could deal
with companies' insolvencies better than previously.*® Thus, the Asian financial crisis was
a catalyst in the reform of insolvency laws in East Asian developing countries, especially

Thailand, the Philippines, Malaysia and Indonesia. 44

The research conducted as to the reasons for the Asian financial crisis highlighted that
there were no legal frameworks or that present legal frameworks were insufficient to deal
with companies in insolvency sufficiently according to a global standard.“*®> For example,
before and during the Asian financial crisis, South Korea's insolvency laws did not have
means to deal with distressed companies efficiently and fairly.4® After the Asian financial
crisis, new insolvency laws provided for insolvency legal frameworks that catered to South
Korean companies' rehabilitation and winding up.4” In addition, there was a provision of
cross-border insolvency legal frameworks put in place for the first time.*® In other East
Asian countries in the financial crisis, such as Indonesia, a developing country, there was

also a reform of the insolvency legal framework.4° Therefore, east Asian countries in the

41 See for example OECD, Asian Insolvency Systems: Closing The Implementation Gap (OECD
2007) 55-58, China, Japan, South Korea among others.

42 The World Bank, ‘Forum for Asian Insolvency Reforms (FAIR)’ (2016) <
https://www.worldbank.org/en/topic/financialsector/brief/forum-for-asian-insolvency-reform-fair>
accessed 1 May 2020.

43 OECD, Asian Insolvency Systems: Closing The Implementation Gap (OECD 2007), 55-58.

44 Elinor Kim, 'Corporate Insolvency Law & Practice in South Korea in the Aftermath of the Asian
Financial Crisis' (2005) 21 Conn J Int'l L 155.

45 The World Bank, ‘Forum for Asian Insolvency Reforms (FAIR)’ (2016) <
https://www.worldbank.org/en/topic/financialsector/brief/forum-for-asian-insolvency-reform-fair>
accessed 1 May 2020.

46 Elinor Kim, 'Corporate Insolvency Law & Practice in South Korea in the Aftermath of the Asian
Financial Crisis' (2005) 21 Conn J Int'l L 155.

47 OECD, Asian Insolvency Systems: Closing The Implementation Gap (OECD 2007) 56.

48 OECD, Asian Insolvency Systems: Closing The Implementation Gap (OECD 2007) 56.

49 Bankruptcy Act 1998 (Indonesia) followed by Amendment to Bankruptcy Act 2004.
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crisis took the step to reform their insolvency laws to fill the gaps revealed during the

crisis.>0

The Asian region is a good example of regional best practice geared towards reforming
insolvency laws.5! This is because once the Asian crisis identified there was a need for
insolvency reforms, several international bodies concerned came together to form FAIR.
The organisations are Organisation of Economic Co-operation and Development (OECD),
The Asian-Pacific Economic Cooperation forum (APEC), the World Bank and the Asian
Development Bank (ADB) with the support from other private and public sector experts. 52
The one objective of FAIR contributes to the improvement of insolvency laws in the region
in line with local legal systems, culture and practices.>® FAIR also aims to support the
region by monitoring and evaluating insolvency reforms to offer more assistance if needed
in further insolvency reforms.% Other regions could emulate a similar approach that
ensures that once insolvency laws are reformed they are monitored to identified if further
interventions are required. FAIR was also a contributor to new insolvency laws in the Asian

region.

The new insolvency laws were aimed at reforming out-of-date insolvency laws, providing

for reorganisation, in some instances creating specialist insolvency courts and promoting

50 See for example Bankruptcy Act 1998 (Indonesia) followed by Amendment to Bankruptcy Act
2004; Pengurusan Danaharta National Berhad Act 1998 (Malaysia): 1998; 1998, 1999, and 2000
Amendments to the Bankruptcy Act, Bankruptcy Court Act 1999 (Thailand).

51 The World Bank, ‘Forum for Asian Insolvency Reforms (FAIR)’ (2016) <
https://www.worldbank.org/en/topic/financialsector/brief/forum-for-asian-insolvency-reform-fair>
accessed 1 May 2020.

52 OECD, ‘Insolvency in Asia — Forum on Asian Insolvency Reform (FAIR)’ (unknown) OECD <
https://www.oecd.org/corporate/ca/corporategovernanceprinciples/insolvencyinasia-
forumonasianinsolvencyreformfair.htm#:~:text=FAIR%20gathers%20key%20policy%20makers,
meet%200n%20a%20regular%20basis.> accessed 29 May 2021.

53 The World Bank, ‘Forum for Asian Insolvency Reforms (FAIR)’ (2016) <
https://www.worldbank.org/en/topic/financialsector/brief/forum-for-asian-insolvency-reform-fair>
accessed 1 May 2020.

54 OECD, ‘Insolvency in Asia — Forum on Asian Insolvency Reform (FAIR)’ (unknown) OECD <
https://www.oecd.org/corporate/ca/corporategovernanceprinciples/insolvencyinasia-
forumonasianinsolvencyreformfair.htm#: ~:text=FAIR%20gathers%20key%20policy%20makers,
meet%200n%20a%20regular%20basis.> accessed 29 May 2021.

55 The World Bank, ‘Forum for Asian Insolvency Reforms (FAIR)’ (2016) <
https://www.worldbank.org/en/topic/financialsector/brief/forum-for-asian-insolvency-reform-fair>
accessed 1 May 2020.
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out-of-court insolvency settlements.>® It was especially important for the East Asian
countries falling into the category of developing countries to reform their insolvency laws.
The insolvency law reforms had to be in line with international standards to attract
investments and funding as they bore the financial crisis significantly and therefore
required outside investment to recover.% The approaches taken provide examples for
other developing countries in different parts of the globe, which arguably ought to take a
similar approach of reforming their insolvency laws to attract inward investment and be in
line with international insolvency standards. From that investment there may grow greater
confidence in local insolvency laws: investors are likely to utilise reformed insolvency laws
where they have chosen to invest in that country, in part due to the reformed insolvency
laws. The use of ‘home country’ insolvency law is most predictable and predictable

approaches are valuable for investors in assessing risk.

4.3.1.1.2 The 2008 US Financial Crisis

The 2008 US financial crisis, which began with the collapse of the US real estate market
that started in 2007, left an impact on the global economy.%® The 2008 US financial crisis
led to a decline in the need for goods and services from both inside and outside the US.5°
Domestic and foreign companies that supplied goods and services to the US felt the

decrease in demand, leading to some of the companies suffering financial difficulties that

56 Soogeum Oh, ‘Comparative Overview of Asian Insolvency Reforms in the Last Decade’ (2006)
OECD < http://siteresources.worldbank.org/GILD/Resources/Oh5.pdf> accessed 10 November
2019.

57 Soogeum Oh, ‘Comparative Overview of Asian Insolvency Reforms in the Last Decade’ (2006)
OECD < http://siteresources.worldbank.org/GILD/Resources/Oh5.pdf> accessed 10 November
2019; and The World Bank, ‘Forum for Asian Insolvency Reforms (FAIR)’ (2016) <
https://www.worldbank.org/en/topic/financialsector/brief/forum-for-asian-insolvency-reform-fair>
accessed 1 May 2020.

58 Randall D. Guynn and Davis Polk, ‘The Financial Panic of 2008 and Financial Regulatory Reform’
(2010) Harvard Law School Forum on Corporate Governance <
https://corpgov.law.harvard.edu/2010/11/20/the-financial-panic-of-2008-and-financial-
regulatory-reform/> accessed 4 May 2020.

59 Elena Cirmizi, Leora Klapper and Mahesh Uttamchandani, ‘The Challenges of Bankruptcy Reform’
(2012) 27(2) The World Bank Research Observer 185.
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led them to commence insolvency proceedings in 2008 and 2009.%° There was an increase
in the number of companies entering into insolvency proceedings worldwide after the 2008
US financial crisis.® The impact of the 2008 US financial crisis was not only felt by
developing countries but also developed countries as well.%? For example, there was an
increase by 5.88% in 2008 of corporate insolvencies in the UK compared to 2007,

according to the Ministry of Justice.®3

There was a decrease in foreign portfolio investments and foreign direct investment to
developing countries due to the 2008 US financial crisis.®* Foreign portfolio investments
and foreign direct investments are how multinational companies operated before 2008 and
continue to operate presently in developing countries.®® It is important to understand what
is meant by foreign portfolio investments and foreign direct investment in order to
understand how multinational companies in developing countries may have been affected
by the 2008 US financial crisis and how this led to them withdrawing their investments in

developing countries.

60 Elena Cirmizi, Leora Klapper and Mahesh Uttamchandani, ‘The Challenges of Bankruptcy Reform’
(2012) 27(2) The World Bank Research Observer 185; Paulo Correa and Mariana Lootty, ‘The
Impact of the Corporate Sector in Europe and Central Asia: Evidence from a Firm-Level Survey’
(2011) 1(1) The World Bank <
http://documents.worldbank.org/curated/en/742641468022737863/The-impact-of-the-global-
economic-crisis-on-the-corporate-sector-in-Europe-and-Central-Asia-evidence-from-a-firm-level-
survey> accessed 3 May 2020.

61 See for example Ministry of Justice, ‘Company Winding Up and Bankruptcy Petition Statistics
(NS)’ (2009) Ministry of Justice <
https://webarchive.nationalarchives.gov.uk/+/http://www.justice.gov.uk/publications/companywin
dingupandbankruptcy.htm=> accessed 2 July 2020, show the increase in figures of companies in
distress in the UK during and after the 2008 financial crisis.

62 Dirk Willem te Velde and et. all., ‘The Global Financial Crisis and Developing Countries’ (2010)
Overseas Development Institute Working Paper 316.

63 Ministry of Justice, ‘Company Winding Up and Bankruptcy Petition Statistics (NS)’ (2009)
Ministry of Justice <
https://webarchive.nationalarchives.gov.uk/+/http://www.justice.gov.uk/publications/companywin
dingupandbankruptcy.htm> accessed 2 July 2020.

64 Dirk Willem te Velde and et. all., ‘The Global Financial Crisis and Developing Countries’ (2010)
Overseas Development Institute Working Paper 316.

65 Marcin Humanicki, Robert Kelm and Krzysztof Olszewski, ‘Foreign Direct Investment and Foreign
Portfolio Investment in the Contemporary Globalization World: Should They be Still Treated
Separately?’ (2014) MPRA Paper No. 58410.
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Foreign portfolio investments are termed as a ‘hands-off’ type of investment by foreign
investors where multinational companies invest in the shares or any other part of the
company but do not play an active role in the management of the company, for example
buying stocks in the stock market.®® On the other hand, foreign direct investments are
described as investments that enable the foreign investors to have a controlling ownership
of the business, for example foreign investors merging with local companies or opening
facilities in developing countries among other forms of direct involvement.®” In the cases
of both foreign portfolio investments and foreign direct investments during the 2008 US
financial crisis, foreign investors in developing countries tried to mitigate the impact of the

crisis on their businesses as a whole by withdrawing their investments. 8

One example of the impact of the withdrawal of foreign investors from developing
countries during the 2008 US financial crisis was the correlation between the decrease by
46% of the Nairobi Stock Exchange, in Kenya, in February 2009 as compared to the
previous year.% Another example, in Bangladesh, $150 million worth of foreign portfolio
investment was withdrawn between 2008 and 2009 according to a study carried out by
Overseas Development Institute.”® The impact of a decrease in foreign portfolio
investment and foreign direct investment in developing countries led to an increase in the
number of distressed companies in developing countries, since the investments were being
taken out of the countries that were needed by some of the businesses in developing

countries.

66 Marcin Humanicki, Robert Kelm and Krzysztof Olszewski, ‘Foreign Direct Investment and Foreign
Portfolio Investment in the Contemporary Globalization World: Should They be Still Treated
Separately?’ (2014) MPRA Paper No. 58410.

67 Marcin Humanicki, Robert Kelm and Krzysztof Olszewski, ‘Foreign Direct Investment and Foreign
Portfolio Investment in the Contemporary Globalization World: Should They be Still Treated
Separately?’ (2014) MPRA Paper No. 58410.

68 Dirk Willem te Velde and et. all., ‘The Global Financial Crisis and Developing Countries’ (2010)
Overseas Development Institute Working Paper 316.

89 Dirk Willem te Velde and et. all., ‘The Global Financial Crisis and Developing Countries’ (2010)
Overseas Development Institute Working Paper 316.

70 Dirk Willem te Velde and et. all., ‘The Global Financial Crisis and Developing Countries’ (2010)
Overseas Development Institute Working Paper 316.
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As a result of the financial difficulties caused by these withdrawals of overseas investment,
developing countries sought to reform their insolvency laws to more effectively deal with
the issues with their insolvency laws that were highlighted by the crisis.”* In particular,
some developing countries lacked effective insolvency frameworks to deal with saving
viable companies and winding up companies that were not viable at a low cost.’? The 2008
US financial crisis highlighted that some of the insolvency laws in developing countries

were out of date and required reforming to deal with global best practices of that period.

4.3.1.1.3 Growth in Developing Countries, specifically African Countries”3

Africa, whose majority of countries are considered developing countries, has experienced
immense growth since recovering from the global downturn experienced as a result of
firstly from the Asian crisis and followed by the 2008 US financial crisis.”* Some of the
growth can be attributed to the increase of foreign investors in the continent, both from
the west and east.’® Foreign investment has been made in infrastructure, such as roads
and rails in Africa. In Kenya, Chinese investors have contributed to improving the existing
rail and road networks that have improved trade flow not only in Kenya but in the greater
East African region.”® The improvement of infrastructures in Africa, which is mostly due to
foreign investors, as has been seen in the case of Kenya, has led in turn to the increase

of foreign direct investment in Africa.

71 Elena Cirmizi, Leora Klapper and Mahesh Uttamchandani, ‘The Challenges of Bankruptcy Reform’
(2012) 27(2) The World Bank Research Observer 185.

72 Elena Cirmizi, Leora Klapper and Mahesh Uttamchandani, ‘The Challenges of Bankruptcy Reform’
(2012) 27(2) The World Bank Research Observer 185.

73 The World Bank, ‘World Bank Country and Lending Groups’ (2021) The World Bank <
https://datahelpdesk.worldbank.org/knowledgebase/articles/906519-world-bank-country-and-
lending-groups> accessed 20 May 2021, majority of African countries are classified as developing.
Some of the exemptions are Seychelles and Mauritius.

74Damilola Odetola, ‘Corporate Insolvency Reforms in Emerging Africa: The Need, Challenges and
Prospects’ (2017) 28(10) I.C.C.L.R. 362.

75 United Nations Conference on Trade and Development, ‘Foreign Direct Investment to Africa
Defies Global Slump, Rises 11%’ (2019) United Nations Conference on Trade and Development <
https://unctad.org/en/pages/newsdetails.aspx?OriginalVersionlD=2109> accessed 1 July 2020.

76 See for example Kenyan Investment, ‘Massive Infrastructure Investment’ (2020) Kenyan
Investment <http://www.invest.go.ke/infrastructure/> accessed 1 July 2020.
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The World Bank has pushed countries in Africa to reform their insolvency laws in order to
ensure that African countries maximise their potential to attract foreign investments.”’
This push has not been influenced by a glo