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Abstract

Directors' duties of loyalty and care, as well as the enforcement of these requirements through
derivative lawsuits, are significant aspects of the corporate legal system. These controls and
accountability measures are put in place to make sure directors are held to a high standard of
responsibility and oversight when running a business. To identify problems with the
Bangladeshi law governing directors' duties to act sensibly, honestly, and in the best interests
of the company as a whole while avoiding conflicts of interest, the comparative legal technique

was employed in this study.

This study aims offer a critical analysis of Bangladeshi law governing directors' responsibilities
within its unique social and historical context and to make reform recommendations. This study
assesses the conciseness, clarity, and accessibility of Bangladeshi legislation, and it exposes
the problems that are present in it. The baseline for this evaluation is the corporate law of the
United Kingdom. For the purpose of laying the framework for legal reform in Bangladesh, an
investigation into the practicability of importing certain legal principles and norms from the
corporate law of the United Kingdom to its equivalent in Bangladesh is being carried out. In
Bangladesh, the Companies Act of 1994 is the primary piece of legislation governing a
company, which underwent two revisions in 2020, is argued to have fundamental flaws in
Bangladeshi law regarding directors' duties of care and derivative proceedings. Although the
2018 Corporate Governance Code has addressed several difficulties that are associated with
the duty of directors, there is still an area for further improvement. The need for legal reform
is necessitated by the ambiguity surrounding directors' obligations and enforcement of the law.
Alternative measures would not sufficiently secure the accountability of directors, according
to the Bangladeshi context's limitations on other legal and extra-legal accountability

mechanisms.

The study looks at the feasibility of change by legal transplanting and concludes that the UK
legal model can only be effectively transferred if it can be modified to work in Bangladesh's
institutional and legal framework. This is important to make sure that the new environment of
the host nation would accept new laws appropriately. The majority of UK legal models and
standards are exportable, it may be inferred. The primary source of guidance for the research
has been a policy that advocates for finding a balance between the need to safeguard directors'

use of their management power and the need to strengthen directors' responsibility.
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Chapter 1
1.1  Navigating Directorial Authority: Corporate Governance,
Accountability, and the Imperative of Derivative Actions in the United

Kingdom and Bangladesh Company Law

The decision-making authority of the board of directors is a crucial part of any organisation,
which includes the companies.! The argument that shareholders find it challenging to examine
the company's activities on a daily basis due to their size or lack of competence can be used to

support this extensive assignment of decision-making authority to directors.?

The discussion of how companies should be managed is important for each company or
organization because the framework of corporate governance is anticipated to have an impact
on corporate actions and the decision-taking framework within the organisation. This is
because how directors manage the company affects shareholder interests, the company's
business growth, and more widely its financial prosperity.? With the similar context, a sound
corporate governance framework could be thought of as having procedures and standards that
prevent directors from abusing their managerial authority*, hold them accountable for unethical

behaviour?, and provide incentives for them to operate wisely and efficiently.

As instruments of corporate governance and accountability, obligations of trustiness and

loyalty owed by directors might be thought of as legal standards that guide their behaviour

' John Armour, Henry B. Hensman and Reinier Kraakman, ‘What is Corporate Law?’ in Reinier
Kraakman and others. (eds), The Anatomy of Corporate Law: A Comparative and Functional Approach
(2nd edn, Oxford, OUP 2009) 5.
2 Paul L. Davies, Sarah Worthington and Christopher Hare, Gower Principles of Modern Company Law
(11" edn, London, Sweet & Maxwell 2021) 214.
3 Due to the fact that academics have researched the topic from a variety of disciplinary perspectives,
encompassing law, economics, administration, and political science, the concept of corporate
governance seems to be hard to define and has been characterized in a variety of different ways. In
Shann Turnbull, ‘Corporate Governance: Its Scope, Concerns and Theories’ (1997) 5(4) Corporate
Governance: An International Review 180: states Corporate Governance in the UK is the best possible
definition provided so far, which includes the structure through which companies are organised and
managed. see Report of the Committee on the Financial Aspects of Corporate Governance, The
Cadbury Report (UK, December 1992) para. 2.5, <http://www.ecgi.org/codes/documents/cadbury.pdf>
accessed 2 September 2019.
4 John Birds and others., Boyle & Birds’ Company Law (10" edn, Bristol, Jordans 2019) 16.3
3 Jill Solomon, Corporate Governance and Accountability (3™ edn, Chichester, John Wiley & Sons
2010)
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while using their discretion.® These procedures are intended to give directors guidelines for
appropriate behaviour as well as a legal foundation for penalising them if critical guidelines
are not followed or breached. Most importantly, the effectiveness of such obligation’s rests on
the existence of enforcement mechanisms for when they have been broken.” A derivative action
is a crucial tool for upholding the company's rights and ensuring director accountability.
Derivative proceedings enable shareholders, in general, and especially minority shareholders,

to pursue claims against directors for misconduct on the company's behalf.?

The company law’s major ambiguities and shortcomings in defining directors' responsibilities,
as well as the establishment of an impractical derivative action to hold misbehaving directors
accountable, constitute the core issue. Because there is not a thorough regulation of directors’
obligations and there is no clear-cut judicial advice, the legislation of Bangladesh, which is the

focus of this study, serves as an illustration of this type of complex company law.

1.2 Company Laws and Director Duties in Bangladesh

The following statement accurately reflects the reality of directors' responsibilities and the
manner in which they must be fulfilled in the Bangladesh perspective: “The Companies Act,
1994 provides for many stringent rules in respect of any negligence, default, breach of duty or
trust on the part of director, manager or officer of a company. But experience would appear to
show that these are more honoured in the breach than observance.”® However, the Companies
Act of 1994 (CA 1994) of Bangladesh contains a number of provisions that are designed to
prevent directors from recklessly abrogating their obligations or responsibilities. The only
exceptions to this rule are the positions of managing director, manager, or legal or technical
adviser or banker, as stated in section 104 of the Companies Act of 1994. It is also illegal for a

director to hold a position in the company that generates a profit without the prior approval of

® Andrew Keay, Directors’ Duties (2nd edn, Bristol, Jordans 2014) 5-6.
7 Andrew Keay, ‘An Assessment of Private Enforcement Actions for Directors’ Breaches of Duty’
(2014) 33(1) Civil Justice Quarterly 76, 76.
8 Arad Reisberg, Derivative Actions and Corporate Governance (Oxford, OUP 2007) 18.
® Muhammad Zahirul Islam and Mohammad Nazrul Islam and Sumon Bhattacharjee and A.K.M.
Zabhirul Islam, ‘Agency Problem and the Role of Audit Committee: Implications for Corporate Sector
in Bangladesh’ (2010) 2(3) International Journal of Economics and Finance 177, 184
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the company's shareholders in a general meeting.!® Furthermore, section 112 of the CA 1994
provides that within the corporate sphere, no director may arrange for the distribution of pay
instead of removal from office. Transparency is required in this financial transaction, whether
a firm or its assets are being parted with. The disclosure must take place, necessitating the
careful disclosure of payment details to the members of the company. Additionally, the
disclosure must occur in the general meeting and must approved by the members of the
company.!'! Sections 104, 105 and 112 of the CA 1994 are encapsulate the director duty to
avoid conflicts of interests, however is in prohibitory nature. The similar position can be found
in section 175 of the Company Act 2006 of the United Kingdom (CA 2006), which clearly
encapsulate the director’s duty to avoid conflicts of interests. It further provides that a director
of a company must avoid a situation in which he has, or can have, a direct or indirect interest

that conflicts, or possibly may conflict, with the interests of the company. !?

By way of comparison the UK incorporates the common law duties of director in statute. In
section 177 of the UK Company Act 2006 promulgate a director's obligation is to disclose any
conflicts of interest in the proposed transaction or arrangement. Whereas Bangladesh CA 1994
imposes particular restriction on directors in such scenario. For instance, section 105 of the CA
1994 prohibits that director to enter any contract of sale, purchase or supply of good, where he
is also a director. It is also the responsibility of the director to disclose any conflicts of interest. '
Furthermore, in terms of the section 130 it is obligatory for at the meeting of the board at where
such a contract or arrangement is decided, it is required for a director to disclose his interest in
a contract or arrangement that was entered into on behalf of the company. Moreover, in the
Section 131 of the CA 1994 prohibits voting by such interested director in such meeting. In the

absence of a specific provision, a director does not lose his position if he is interested in

10 The Companies Act 1994, s 104

"' Ibid, s 112

12 See Allnut v Nags Head Reading Ltd [2019] EWHC 2810 (Ch); [2019] 10 WLUK 437. Under section
175 of CA 2006, It is necessary for a director to disclose the nature and scope of any interest the director
may hold that may be in contradiction with the benefit of the corporation. This disclosure is required
by law. The similar approach has been redefined in Somerville v 1051 GWR Ltd [2019] 8 WLUK 27
and further stated that the meaning of this statement is that section 175(3) should not be interpreted as
only applying to transactions between a company and its directors. Doing so would create a
contradiction with the broader scope of section 177(1). Section 177(1) is wider in its scope than section
175(3), and therefore interpreting section 175(3) too narrowly would cause it to clash with section
177(1). This suggests that section 175(3) should be read more broadly than just applying to transactions
between a company and its directors.

13 The Companies Act 1994, s 106

20



contracts with the company.

In addition, section 233'# of the CA 1994 reflects the protection of minority shareholder’s
interest of Bangladesh, which is private enforcement mechanism. This section provides that
those who are not in the control of the management of the company should have direct mode
of complaint to the court if they can show that the affairs of the company are being run in a
manner, which is prejudicial to the interest of the company. Section 233 read with Section
19515 means that holders of one-tenth of shares in the case of company having share capital
and in the case of a company not having a share capital one-fifth of the members are eligible
to apply. While the Part 11 of the English Company Act 2006 empowered any shareholder to

bring a derivative action. '

The UK Companies Act of 2006 codified directors’ duties for the first time, as well as
introduced the concept of enlightened shareholder value!”. The seven duties set out in Chapter
2 of Part 10 of the UK Act cover only the substantive content of the directors’ duties. On the
other hand, the director duties regime of Bangladesh is immature and failed to deal with the
modern-day corporate necessities. Finally, director duties in Bangladesh are in a piecemeal
approach. There is no general set duty of the directors in this moment, which is not very helpful
for the director of the companies in Bangladesh to follow and oblige. This also brings a number
of problems including inaccessibility. The current statutory provisions are prohibitory in nature
rather than being facilitative. In short it brings two problems, firstly there is no list of general
directors’ duties to follow by the directors and secondly the existing directors’ duties are
expressed in a piecemeal prohibitory manner and in a very incoherent way, which is very

difficult to comply with.
1.3 Background of the Research
As instruments of corporate governance and management, the duties of care  and  loyalty

which directors are required to uphold can be seen as legal norms that limit the conduct that

directors exhibit while they are using their authority.'® These procedures are intended to give

4 ibid, s 233

15 ibid, s 195 which states the Investigation of affairs of company by inspectors.

16 The UK Companies Act 2006, s 260

7 1bid, s 172

' Andrew Keay (n 6) 5-6; Andrew Keay and Joan Loughrey, ‘The Framework for Board
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directors with behavioural norms as well as a legal justification for discipline them for non-
compliance with such norms of conduct when they fail to meet such norms. Importantly, the
effectiveness of such responsibilities is contingent on the existence of procedures for their
enforcement in the event that they have been violated.'® A derivative action is a crucial private
enforcement instrument since it allows shareholders to sue business directors for their

wrongdoing on behalf of the company.?’

1.4 Aim(s) of the investigation

The aim of this research is to analyse Bangladeshi regulations in the field of directors’ duties

within the company law, with a view to proposing a new directors’ duties scheme.

1.5 Objective(s) of the Research

Firstly, this research involves an in-depth investigation into the corporate laws of Bangladesh,
specifically focusing on director duties. Secondly, the research will extend to English company
laws and their corresponding regulations concerning director duties. Through this research,
aims to identify and evaluate the existing problems with Bangladesh's current laws and

potential future issues that may arise as the country develops.

Furthermore, the research also seeks to suggest feasible solutions to the identified problems
while taking into account the suitability of transplanting relevant legal provisions from English
law. The feasibility of such legal transplantation will be assessed in conjunction with the
proposed solutions, with the ultimate goal of improving the existing legal framework related

to director duties in Bangladesh.

Accountability in Corporate Governance’ (2015) 35(2) Legal Studies 252
19 Andrew Keay (n 7) 76.
20 See, Andrew Keay and Jingchen Zhao, ‘Accountability in Corporate Governance in China and the
Impact of Guanxi as a Double-edged Sword’ (2017) 11(2) Brooklyn Journal of Corporate Finance and
Commercial Law 377
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1.6 Contribution of the Research

The original contribution that this study produces is that it provides substantive suggestions for
legal reform. To do this, it looks at how much the Bangladeshi legislature may learn from the
UK legal system's perspective on directors' duties in particular derivative action mechanisms
when creating a legal framework that is suitable for Bangladesh in these areas. To be more
explicit, we shall analyse, from a theoretical standpoint, whether or not it would be possible to
import particular corporate law concepts and regulations from the United Kingdom into the
applicable body of law in Bangladesh. This will be done in consideration of the institutional
capacity and legal environment in Bangladesh. The research further deals with the question of
whether specific legal models and rules from the United Kingdom can be adopted in the context
of Bangladesh, and if this is the case, how these rules from other countries be adapted, if this

turns out to be essential, to accommodate the changed environment in Bangladesh.

In addition, there is a little academic analysis seeking to understand directors’ duties and its
enforcement in Bangladesh. Thus, to the extent of the researchers’ knowledge, this study will
be the first carried out in this sector in Bangladesh. The research will enhance the understanding
of both scholars and directors in the field of law and possibly make a contribution towards a

better understanding of the company laws in Bangladesh in general.

More broadly, this report provides an overview of Bangladesh's current director roles and
governance frameworks. It emphasises the importance of a robust a legal liability framework
that provides responsibilities of care and loyalty in a well-designed and thoughtful manner, as
well as derivative litigation that is easily accessible, in regards to the modernisation of
corporate governance in Bangladesh. This report provides a more comprehensive review of
Bangladesh's current director roles and governance frameworks. This thesis also evaluates the
private and public formal enforcement in-details, considering the recent changes and progress
brings by the Bangladesh Corporate Governance Code (CGC 2018), Company Amendment
Act 2020 and Company (Second) Amendments 2020. Compare with the UK this research
founds and shows the loopholes, uncertainties and vagueness of the director duties and its
enforcement through private and public mechanism. It also shows that there is serious lack of

accountability and control of the directors in Bangladesh current corporate law settings.

Importantly, the study applies the legal transplanting technique to enhance the efficacy of
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Bangladeshi corporate law of directors' obligations and its enforcement. This is a very good
positive move. In the areas of directors' duty of care, duty to act in good faith in the company's
business interests, duty to avoid conflict of interests with special emphasis on corporate
opportunities and self-dealing transactions, and derivative actions, to the best of the author's
knowledge, this would be the first attempt to assess the viability of modernising Bangladeshi
law through legal transplantation from the UK. All of these areas are included in the scope of
the study. The study has the potential to be regarded as a significant addition to the existing
body of literature on the topic of the viability of legal transplants as a strategy for improving

corporate governance in Bangladesh.

Some practical contributions can be noted while assessing the viability of legal transplantation
in the Bangladeshi setting. First, the actual response of foreign norms necessitates elements of
the host country's institutional structure and legal context. As a result, the research determined
that some UK legal principles cannot be transferred, however some legal ideas can be transplant
with changes to suit inside Bangladeshi legal and institutional systems. Second, it is critical to
recognise the insufficient competency of public enforcers for an example courts. In such cases,
the legislation is expected to equip with clear and workable legal standards rather than
confusing ideas. Third, the law is anticipated to play a bigger role in bridging this vacuum and
giving investors adequate legal protection against directors' dishonest behaviour in
jurisdictions where the market has a limited impact on encouraging good corporate governance,

like Bangladesh.

In summary, this research makes proposals to alter the Bangladeshi company law settings to
improve directors' accountability, and responsibility and to create a strong corporate
governance system in the country. The research outcomes are important for a variety of legal
professionals, which include lawmakers (legislators), judges and lawyers. This comparative
study may significantly promote the legal growth of level corporate law knowledge in
Bangladesh because the proposed transplanting issues can be brought as a bill to the parliament
to change the present statute of directors’ obligations and derivative actions. Moreover,
considering legal transplant this study aimed to create a legislative framework that resembled
the UK legislative framework while remaining relevant to Bangladeshi distinctive nature. As
a result, this would contribute to the development of intelligible Bangladeshi law, particularly

for international investors and businesspeople.
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1.7 Research Questions

The main question of this research is: To what extent it is possible to reform the legislation
related to the directors’ duties in listed companies in Bangladesh in the light of English law,
taking into account the local, political, economic and legal environments, which significantly

impact the board of directors?

1.8 Methodology

A legal doctrinal study is being undertaken, which is historically and currently the method
expected and required by legislators, lawyers and other legal interest groups. A doctrinal legal
research methodology that involves analysis of primary and secondary sources of law will be
employed in this research. Relevant legislation, case law, policies, research studies, relevant
reports by business community organisations and law societies, governments’ reports and
protocols related to or on the subject under study will be critically analysed. For example,
statutory materials Bangladesh Companies Act 1994; UK Companies Act 2006 and case laws
of Bangladesh and UK are publicly available. Case law is also available on number of law
reports both in Bangladesh and UK. In Bangladesh 1.e., Supreme Court Cases (SCC), Dhaka
Law Report (DLR), Bangladesh Legal Decisions (BLD); in UK i.e. Butterworth Company Law
Cases (BCLC), Weekly Law Reports (WLR), All England Law Reports (All ER). In term of
primary reports of Bangladesh namely the Registrar of Joint Stock Companies and Firms
(RJSC), Security Exchange Commission (SEC), Bangladesh Law Commission and in UK Law
commission reports, UK Financial Conduct Authority (FCA), London Stock Exchange listing

rules etc.

Secondary sources will be primarily consisting of academic texts and journal articles as well
as contemporary media and industry specific commentary. For example, for UK Gower and
Davies Company Law, leading journals like Modern law review, Journal of Legal Society,
Company Lawyers etc; for Bangladesh Dr M Zahir, Company and Securities Laws, Bangladesh

Journal of Law etc.

A comparative law technique will be used in this study because the major goals of the study

are to use the UK model of directors' obligations to evaluate Bangladeshi law and assess the
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viability of transferring specific regulations to Bangladeshi law.

An essential part of this approach is comparing analogous "legal institutions," or the rules that
various legal systems use to handle similar legal situations, as it takes into account the larger
contexts in which those rules operate.?! This entails formulating and outlining the distinctions
and affinities among diverse legal systems as well as the specific legal concerns.?? Given that
the issues in corporate law are of a similar character,”® It would be wise to learn from the UK
and carry out comparative study in order to identify and make accessible to legislators the

answers that may be used to modify laws in other countries.?*

There are two broad schools of thoughts of legal transplant are most recognised. Gunther
Teubner?® pointed out that it is quiet challenging for successful legal transplant and describe

legal transplant as a misleading metaphor. In contrast Alan Watson?¢

categorically shows and
proves that legal transplantation is not only possible but also well-functioning. My view is it is
possible as it is forward in the similar function as the similar nature of the problem in the two

jurisdictions namely Bangladesh and UK.

1.9 Originality of the Research

This thesis on comparative legal analysis of Bangladesh and the United Kingdom had an
original and significant contribution to the field of law. This is because this research explores
and analyses the similarities and differences between two different legal systems, which are

rooted in different historical, cultural, and political contexts.

One of the most important aspects of this thesis is its originality. While there is a considerable

2! See Konrad Zweigert and Hein Kotz, An Introduction to Comparative Law (Tony Weir tr, 3rd edn,
Oxford, Clarendon Press 1998) 4-5.

22 See Mathew Siems, Comparative Law (3™ impression, Cambridge, Cambridge University Press
2014) 20.

2 David C. Donald, ‘Approaching Comparative Company Law’ (2008) 14(1) Fordham Journal
Corporate and Financial Law 83

24See Bernhard Grossfeld, The Strength and Weakness of Comparative Law (Tony Weir tr, Oxford,
Clarendon Press 1990) 15— 18.

25 Gunther Teubner, ‘Legal Irritants: Good Faith in British Law or How Unifying Law Ends up in New
Divergences’ (1998) 61(1) The Modern Law Review 11

%6 Alan Watson, Legal Transplant an Approach to Comparative Law (2™ edn, The University of
Georgia Press, USA 1993) 21
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amount of literature on comparative law, few studies have directly compared the legal systems
of Bangladesh and the United Kingdom. By conducting a detailed analysis of these two legal
systems, this thesis offers a new insight into how these systems have developed, how they

operate, and what their strengths and weaknesses are.

The comparative methodology would allow the researcher to pinpoint the parallels and
discrepancies between the two legal systems. For instance, the thesis explores how the legal
systems of Bangladesh and the United Kingdom deal with issues of director duties construction
and enforcement. The thesis clarified the advantages and disadvantages of each system and
pointed out places where they may complement one another by comparing and contrasting the

two systems.

The thesis also explores the historical and cultural factors that have shaped the development of
the legal systems in Bangladesh and the United Kingdom. For example, the thesis examines
how former British colonialism has influenced the development of legal systems in both
countries and/or how social and cultural traditions have shaped the legal systems. By exploring
these factors, the thesis provides a nuanced understanding of the legal systems in each country,

and how they have been shaped by historical and cultural factors.

Finally, this thesis on comparative legal analysis of Bangladesh and the United Kingdom offers
an original and significant contribution to the field of law. As a result of comparing and
contrasting the two systems and the differences between these two legal systems, this thesis
provides new insights into how legal systems develop and operate, as well as identifies areas
in which one system could learn from the other. It also clarified the advantages and
disadvantages of each system, as well as pointed out places where systems may complement
one another. Moreover, by examining the historical and cultural factors that have shaped these
legal systems, the thesis could provide a more nuanced understanding of the complexities of

legal development and evolution.

1.10 Limitations and Avenues for Future Research

The topic of corporate governance interrelated with corporate law is vast. As part of

Bangladesh's substantial legal and regulatory frameworks for directors' duty and
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accountability, this research examined the laws governing directors' responsibilities of care and
loyalty as well as how they are enforced in the public and private spheres. The emphasis was
on specific concerns, and an argument was made for reforming Bangladeshi law by legal
transplanting from UK corporate law framework. This study is limited in scope and does not

examine all kinds of director duties, such as duty owed to the company.

Inquiries of the possibility of change through legal transplanting may also extend to personal
actions taken by shareholders against directors and other shareholders. While it is expected that
directors who break corporate commitments would face derivative proceedings, shareholders

may also undertake personal lawsuits against directors and other shareholders.

The study focuses only on the question of when a shareholder may file a derivative action under
the derivative action framework. Research and study in the domain of particular procedural
rules governing derivative actions might also be beneficial. It may cover things like information
accessibility, potential parties, potential liability, notification duration, and the company's

response time.

The research is confined to evaluating relevant law from only two jurisdictions of the world
namely Bangladesh and the United Kingdom. On the other hand, this suggests that the
conclusions and suggestions for changing Bangladeshi legislation may not significantly be
relevant to other jurisdictions. In addition, further investigation may focus on how legal
transplantation may enable nations other than the UK to assist in establishing changes to

directors' obligations and derivative actions.
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Chapter 2: Bangladesh's Corporate Governance Framework

2.1 Introduction

The distribution of resources and responsibilities both inside and across corporations is heavily
influenced by corporate governance. As a result, it also significantly affects economic
performance and offers mechanisms that have an impact on return on investment. It demands
responsibility and improves resource utilisation. The intention is to align interests of
corporation and society. According to Weimer and Pape's research, the national context of
legal, institutional, and sociocultural factors, which shape patterns of influence that
stakeholders wield on managerial decision making.?” The aim of good corporate governance
framework would be the maximization of company’s contribution to economy involving
stakeholders. 8 Claessen argued that internationally accepted governance standards have
diverse enticements for companies and states. Those not only help companies in attracting more
investment but also assist the state strengthening its economy and encouraging business
scrupulousness. 2° Further, a good corporate framework always helps to maximise the
contribution of firms towards the country’s economy. Under the umbrella of this definition, it
can be documented that best practice in corporate governance includes the association between

creditors, shareholders, financial markets and also employees.*°

27 Jeroen Weimer and Joost Pape, ‘A taxonomy of systems of corporate governance’ (1999) 7(2)
Corporate Governance an International Review 152

28 There are two interconnected parts that make up corporate governance. An internal side, which refers
to the relationship that the directors have with the company and its shareholders, and an exterior
concept, which refers to the way in which the corporation interacts with society. The concept of
corporate aim is the subject of continuous discussion. For more please see Edward B. Rock, ‘Business
Purpose and the Objective of the Corporation’ (October 14, 2020) NYU Law and Economics Research
Paper No.20-44, European Corporate Governance Institute Finance Working Paper
< https://ssrn.com/abstract=3724710 > accessed 3 January 2021; Colin Mayer, ‘The Governance of
Corporate Purpose’ (May 12, 2021) European Corporate Governance Institute - Law Working Paper
No. 609/2021< https://ssrn.com/abstract=3928613> accessed 10 February 2022. Also see Prof Janice
Denoncourt, ‘Companies and UN 2030 Sustainable Development Goal 9 Industry, Innovation and
Infrastructure’ (2020) 20(1) Journal of Corporate Law Studies 199 where the author advocating for the
sustainable model of the governance of the private sector in reference to the United Nations' 2030
Sustainable Development Goal 9, which focuses on building resilient infrastructure, promoting
sustainable industrialization, and fostering innovation.

2 Stijn Claessens, ‘Corporate Governance and Development’ (2006) 21(1) The World Bank Research
Observer 91

39 Ibid.
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The practises of corporate governance are profoundly impacted by a variety of political, legal,
and certain other socio-economic players and circumstances.?! As a result, individuals should
have a better grasp of the corporate governance system in Bangladesh after reading this chapter.
This chapter outlines the manner in which the corporate governance system has been emerging
in Bangladesh. It also identifies the actors and major stakeholders that have had an impact over
its progression in the corporate environments of Bangladesh. Finally, the chapter concludes

with a discussion on the future of the corporate governance framework in Bangladesh.

2.2. Bangladesh's Corporate Structure

This section examines the fundamental corporate framework within which Bangladesh's
business sector functions in order to comprehend the nature of corporate governance in

Bangladesh.

2.2.1 Legal framework

Bangladesh 1s a common law family member. The framework of Bangladesh's current
institutional and legal system is largely traceable to the centuries old British rule.?? Pandey and
Mollah outline the development of the legal system in Bangladesh and stated that “...passed
through various stages and the process of evolution has been partly indigenous and partly
foreign and the legal system of the present day emanates from a mixed system which has

structure, legal principles and concepts modelled on both Indo-Mughal and English law”. 33

From the standpoint of socio-cultural norms, religious doctrine, and economic principles,

Bangladesh's current legal system differs somewhat from the absolute form of English law. For

31 Asli Demirguc-Kunt and Levine Ross, ‘Stock market growth and financial intermediaries: stylized
facts’ (1996) 10(2) The World Bank Economic Review 291; Rafael La Porta, Florencio Lopez-De-
Silance, Andrei Shleifer and Robert W. Vishny, ‘Legal determinants of external finance’ (1997) 52(3)
Journal of Finance1131; Christine Mallin, Corporate Governance (3™ edn, Oxford: Oxford University
Press, 2010); Kwasi Dartey-Baah and Kwasi Amponsah-Tawiah, ‘Exploring the limits of Western
corporate social Responsibility theories in Africa’ (2011) 2(18) International Journal of Business and
Social Science 126
32 Pranab Kumar Panday and Awal Hossain Mollah, ‘The judicial system of Bangladesh: an overview
from historical viewpoint’ (2011) 53(1) International Journal of Law and Management 6
33 Ibid.
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instance, the CA 1994 governs businesses in Bangladesh. This Act governs the incorporation
of all domestic Bangladeshi companies and firms. It regulates the connection between
shareholders and a corporation, the auditing process, transparency, the disclosure process, and
the company court's authority.?* However, Bangladeshi corporate rules do not yet contain a
codification of director obligations, unlike the UK's Company Act 2006.% Bangladesh's
common law system serves as the foundation for its legal system. The two hundred years of
British rule provide the bulk of the groundwork for the current legal and judicial system.3¢
Unlike other common law jurisdictions, Bangladesh has its constitutional supremacy.3’The
High Court Division of the Supreme Court of Bangladesh has the original jurisdiction of the
Companies Act 1994 (CA 1994), that empowers only the High Court Division of the Supreme

Court have the exclusive jurisdiction to initiate any suits under the Companies Act 1994.38

The corporate governance system of Bangladesh is also influenced by a few other important
regulations. For example, the Securities and Exchange Commission Act 1993 establishes the
Bangladesh Securities and Exchange Commission (SEC), and the Bangladesh Bank Order
1972 governs the Central Bank of Bangladesh. The Securities and Exchange Ordinance 1969
interacts with investor protection, capital issues, registration and regulatory oversight of the
Stock Exchange, control of the capital market, and issues relating to securities. The rules for

non-banking financial institutions are established under the Financial Institutions Act 1993,%

3% According to information from court sources, there are now about 211,000 commercial litigations
involving issues linked to transactions worth about Tk3,000 crore pending in the High Court and district
courts across the nation. More than 39,000 of these pending cases have been on hold for more than ten
years. About 34,000 of the total cases involve Bangladeshi institutions and businesses engaged in
various commercial disputes with institutions and businesses located abroad. See Rezaul Karim (The
Business Standard, 22 February 2023) ‘HC for drastic change to century-old company law to make it
business-friendly’ <
https://www.tbsnews.net/bangladesh/hc-drastic-change-century-old-company-law-make-it-business-
friendly-589226 > accessed 23 February 2023 —

35 The Company Act 2006, ss 171-177

3 Judicial ~ Portal of  Bangladesh, ‘History  of  Judiciary @ of  Bangladesh’
<http://www.judiciary.org.bd/en/judiciary/history-of-judiciary>accessed 17th February 2019

3"The Constitution of the Peoples Republic of Bangladesh, Art 7(2)

38 The Companies Act 1994, s 3(1)

3% According to the Financial Institutions Act 1993, s 27(2)(b) ) - " 'Financial Institution’ means such
non-banking financial institutions, which- i) provide loans and advances for industries, commerce,
agriculture or building construction, ii) carry out the business of underwriting, receiving, investing and
reinvesting shares, stocks, bonds, debentures issued by the Government or any statutory organization
or stocks or securities or other marketable securities, or iii) carry out instalment transactions including
the lease of machinery and equipment; or iv) finance venture capital; and shall include merchant banks,
investment companies, mutual associations, mutual companies, leasing companies or building
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Income Tax Ordinance 1984 have provisions for disclosure, audit, and penalties for
contravention of fiscal and revenue matters; Bankruptcy Act 1997 handles the insolvency
issues; Factories Act 1965, Industrial Relations Ordinance 1969, Employment of Labour

(Standing Orders) Act 1965 etc. handles with the issues of social welfare of employees.

Despite the creation of an SEC, Bangladeshi law is more closely aligned with the UK than the
USA or that of its neighbour, the Commonwealth of Australia. Bangladesh's judicial system is
a well-organized court system that also closely resembles the one that British colonial rulers
instituted. However, unlike the United Kingdom, Bangladesh's executive arm of government
has great influence on the court, raising concerns about the independence of the nation's legal

system.*

2.2.2 Ownership Pattern

Bangladesh's ownership structure differs from standard dispersed shareholder structures in
terms of corporate governance, with family control and the predominance of kinship being
some of the key characteristics.*! In addition, the concentrate ownership structure has become
the preeminent form of corporate governance. This is due to the fact that, according to the
Companies Act of 1994 (CA 1994), sponsor directors are only allowed to retain a maximum
of fifty percent of the total issued share capital while the company is in the process of going
public. Furthermore, the three leading shareholders hold an estimate of thirty-two percent of
the company's shares, and it is common practise for the chairman of the board to also hold the
position of chief executive officer (CEO) in Bangladesh.*> These dominant board members can

modify the governance structure to better meet their needs and have a big influence on the way

>

societies.’
It should not come as much of a surprise that Bangladesh has not a functioning judicial system.
Because of the well-known political intervention on both lower and higher levels of the judicial system,
as well as the pervasive corruption that exists within the court and the legal system, having complete
private law rights is not very advantageous. For more see M Rafiqul Islam, ‘The Judiciary of
Bangladesh’ in Hoong Phun Lee and Marilyn Pittard (eds), Asia-Pacific Judiciaries: Independence,
Impartiality and Integrity (Cambridge, Cambridge University Press 2017); Pranab Kumar Panday and
Md. Awal Hossain Mollah, ‘The judicial system of Bangladesh: an overview from historical viewpoint’
(2011) 53(1) International Journal of Law and Management 6
' Omar Al Farooque and Tony Van Zijl and Keitha Dunstan and AKM Waresul Karim, ‘Ownership
structure and corporate performance: evidence from Bangladesh’ (2012) 12(2) Asia-Pacific Journal of
Accounting and Economics 127
2 Tbid
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the board makes decisions.** Even at the present day, the majority of businesses in Bangladesh
are privately held small and medium-sized companies. In these types of companies, the owners
have complete control over the corporate boards. The ownership pattern has significant

consequences for the practice and future development of Bangladeshi corporate law.*4

Generally, in Bangladesh corporate boards there is absence of using any sort of supervisory
board rather unitary corporate board practice is strongly present in Bangladesh.*> As a matter
of fact Bangladesh Bank guidelines for Banking and Non-Banking Financial Institutions,
Corporate Governance Code for the companies listed in Bangladesh, Bangladesh Securities
Exchange Commissions for Corporate Governance rules and regulations all of them are highly
recommend and suggest that the one-tired corporate board is in practice and the directors
should be directly elected by the shareholders,* which is very much similar to the United
Kingdom position. According to the board structure of Bangladesh, both executive and non-
executive directors in Bangladesh carry out tasks together in one organisational layer, and CEO
duality exists in some listed companies in Bangladesh. In addition, the board composition of
Bangladesh disclosed that non-executive directors in Bangladesh accomplish duties separately

from executive directors.*’

In order to gain a knowledge of the development pattern of the Bangladesh stock market,
market capitalization and the number of businesses that are listed were used, and the results
showed that market capitalization*® ratio rose from 1.4 percent in the years of 1990-1991 to
10.2 percent in the year of 2005-2006, and then it jumped to 29.0 percent in the 2006—-2007
financial year. It is generally accepted that the Bangladesh Bank's adoption of a more restrictive
monetary policy in 2005 in an effort to alleviate the effects of inflationary pressures and to

promote a more stable environment on the foreign exchange market was responsible for at least

# Bangladesh Quarterly Economic Update (Asian Development Bank, 2009) < http://www.adb.org >
accessed 30" December 2019.

# Javed Siddiqui, ‘Development of corporate governance regulations: The case of an emerging
economy’ (2010) 91(2) Journal of Business Ethics 253

4 Afzalur Rashid, Anura De. Zoysa, Sudhir Lodh and Kathy Rudkin, ‘Board Composition and Firm
Performance: Evidence from Bangladesh’ (2010) 4(1) Australasian Accounting Business and Finance
Journal 76

46 ¢f Javed Siddiqui (n 44)

47 Tbid

* Market capitalization ratio equals the value of listed shares divided by GDP. Analysts frequently use
the ratio as a measure of stock market size.
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some of this unexpected expansion.*’ From Tk. 11.485 billion in 1990-91 to Tk. 1366.53
billion in 2006-07, the total market capitalization increased dramatically. In addition, this
expansion has picked up its pace in the most recent years. The year 2019 is considered to be
another landmark in the development of Bangladesh's capital market (after the stock market
crashed in 1996 and 2008), with both institutional and individual investors pumped huge funds
into the market, which assisted the stock market to reinstate investors' confidence. This

occurred as a result of the stock market recovering from the crashes in 1996 and 2008.°°

Some evidence of defaulters also accompanied this growth pattern of capital market.
Companies such as Oriental Bank, Modern Food Products Limited, and SABINCO were
alleged by the regulators of having some serious flaws in their day-to-day operations, which
resulted in significant governance shortcomings. For example, near the end of the year 2002, a
number of accusations were made against the Oriental Bank, including that the bank continued
to engage in unsound lending practises, that it approved loans without doing risk assessments,
and that it did not conduct credit checks on the borrowers. After that, in June of 2006, the
Bangladesh Bank (BB) nominated an executive director to the position of administrator at
Oriental Bank, disbanded the board of directors at Oriental Bank, and assumed complete

control of the bank.>!

Nevertheless, in 2011, the capital market experienced a further collapse, and the nation
witnessed the greatest share market volatility in the history of the country; the repercussions of
this event were harsh for the smaller investors.>? After the recent collapse of the stock market,
the government established a commission to conduct an investigation into the factors that led

to the catastrophe. The committee discovered evidence of manipulation in both the primary

49 Shubhasish Barua and Md. Habibour Rahman, ‘Monetary Policy and Capital Market Development
in Bangladesh’ (Bangladesh Bank, 2008)
<https:// www.bb.org.bd/pub/research/policynote/pn0708.pdf> accessed 30 December 2019.
3% Tbrahim Hossain Ovi, ‘Bangladesh Sees Highest Ever Foreign Investment’ (Dhaka Tribune, 09 May
2019) <https://www.dhakatribune.com/business/2019/05/09/fdi-rises-by-67-in-2018> accessed 30
December 2019.
! Mustafizur Rahman and Debapriya Bhattacharya and Wasel Bin Shadat and Uttam Deb, ‘Recent
Inflation in Bangladesh: Trends, Determinants and Impact on Poverty’ (2008) Centre for Policy
Dialogue (CPD) < https://cpd.org.bd/wp-content/uploads/2014/10/FY2008 -Recent-Inflation-in-
Bangladesh-Trends-Determinants-and-Impact-on-Poverty.pdf> accessed 31 December 2019.
52 Rejaul Karim Byron and Md Fazlur Rahman, ‘Tk 20,000 cr swindled’ (The Daily Star, Friday 8 April
2011) < https://www.thedailystar.net/news-detail-180918 >accessed 30 December 2019
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and secondary markets, similar to the fraud that occurred in 1996, but to a much bigger level.
Regrettably, it was discovered that a number of SEC Executive officers, as well as a large
number of policy makers, Members of Parliament, merchants, and officials from stock
exchanges, were all participating in the practise of manipulating the market. The committee,
however, placed blame for this crisis on the SEC since, in its role as a regulator, it was the
SEC's job to investigate the kinds of misconduct, non-transparency, and immoral acts that led
to the catastrophe.> The SEC has stated that they will pursue legal action against the defaulters.
In 2011, it formed a department that is solely devoted to overseeing corporate governance, and
it has since suspended certain regulatory members who were complicit in the fraud. However,

the principal participants in the con have not been brought to justice as of yet.

2.2.3 Company Classification and Number of Listed Companies

The Securities and Exchange Commission (SEC) categorises the companies that it has on its
stock exchange market in accordance with the governance practises of those companies and
the number of dividends that are paid out to shareholders. This is done with the intention of
assisting investors in gaining a better understanding of the characteristics of the securities in
which they It organises the businesses into categories denoted by the letter’s 'A’, 'B', 'G', 'N', or
'Z. Companies that neither maintain annual meetings nor declare dividends are called 'Z' are
not new as a company but newly enlisted, and 'G' symbolises Greenfield companies. 'A
Companies' are the companies that regularly hold their annual meetings of shareholders and
have declared dividends at the rate of at least 10 percent in the previous year; 'B Companies'
are the companies that also regularly perform their annual meetings but instead have declared
dividends mostly less than 10 percent; 'C Companies' are the companies that have declared
dividends at On the other hand, the DSE list reveals that there are currently no G firms that are
listed on either the DSE or the CSE. On the DSE, there were a total of 589 companies listed in
the year 2020.°* Both the number of businesses that are listed for sale and the market

capitalisation are on the rise. As a result, the Bangladesh stock market requires the

3 Rejaul Karim Byron, ‘Stock probe underway’ (The Daily Star, 26 January 2011) <
http://www.thedailystar.net > accessed 30 December 2019; Rejaul Karim Byron and Md Fazlur
Rahman, ‘Stock market manipulation: Finger pointed at 60 individuals’ (The Daily Star, 9 April 2011)
< https://www.thedailystar.net/news-detail-181073 >accessed 30 December 2019

* Dhaka Stock Exchange Ltd (2020) <https://www.dsebd.org/by industrylistingl.php> accessed 5
February 2020.
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establishment of governance and an increase in the level of monitoring to ensure compliance
with the principles of good governance by the SEC, which serves as the major regulator of the

country.

For the purpose of conducting an analysis based on the findings of this study, each of the
different commercial industries was divided into two primary categories: financial institutions
(FIs) and non-financial institutions (NFIs). The term "financial institution" can be further
broken down into two categories: banking and non-banking institutions (NBFIs). The NFI
accounts for 31 percent, and the NBFIs take the position with the second biggest percentage
(15 percent). There are a huge number of commercial banks operating in Bangladesh, which is
one feature that defines the country's banking sector.>® Because Bangladesh does not have a
developed capital market, the majority of the country's commercial activities have been

financed by banks and non-bank financial institutions (NBFIs).

Altogether, 61 scheduled banks in Bangladesh listed with Bangladesh Bank (Central Bank of
Bangladesh), all of which are subject to the complete control and supervision of Bangladesh
Bank. Bangladesh Bank has the authority to exercise this control and supervision, in
accordance with the Bangladesh Bank Order, 1972 and the Bank Company Act, 1991. The
following categories constitute the various types of scheduled banks: State Owned Commercial
Banks (SOCBs): There are a total of six SOCBs in Bangladesh, all or the majority of them are
owned by the Bangladeshi government. Specialized Banks (SDBs): There are currently three
specialised banks in operation. These banks were founded with the purpose of achieving certain
goals, such as agricultural or industrial growth. These financial institutions are additionally
wholly or primarily owned by the Bangladeshi government. Private Commercial Banks
(PCBs): There are a total of 43 private commercial banks, the majority of which are owned by

private people or organisations.>®

As 0f 2023, 34 Banks are listed on DSE out of these total 46 schedule bank.>” There are a total

of 34 banks on this list; 29 of them are private community banks, and the remaining 1 is a

55 Siddiqui (n 44)

56 Banks and Financial Institutions, Bangladesh Bank <
https://www.bb.org.bd/en/index.php/financialactivity/bankfi > accessed 2 January 2023
37 List of Companies (Bank), Dhaka Stock Exchange <

https://www.dsebd.org/companylistbyindustry.php?industryno=11 > accessed 5 February 2020
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nationalised commercial bank. None of the foreign banks are included despite the fact that the
majority of their business still consists of international transactions connected to international
trade. When compared to the expansion of the number of businesses in the banking sector. The
banking industry in Bangladesh has recently undergone a period of deregulation, which has
stimulated a considerable development in the number of private banks in the country, with a

rate that is higher than other countries that are nearby.

The nation's economy owes a significant amount of its growth to the contributions made by the
nation's banks. In the year 2018- 2019 the GDP of FIs banks contributed 64.06% of it.>® On the
other hand, a practice of loan default is the most significant concern facing the banking industry
in Bangladesh. > Moreover, non-availability of information, absence of ethical practice,
political influence, and an inadequate system of legal action against defaulters have been
recognised as some of the primary causes of non-payment of debt in Bangladesh. Most
pertinently, the practise of debt forgiveness by the government has been cited as one of the

most significant factors.

In spite of this, over the course of the past several years, the Bangladesh Central Bank has
already taken a number of initiatives specifically aimed at promoting good governance within
the banking industry. For instance, it has implemented Lending Risk Analysis (LRA) and
created the Credit Information Bureau (CIB), both of which centralise information on
borrowers, particularly their loan information to make it easier for banks to make educated
credit decisions. In addition to these, a few additional significant changes are currently in the
process of being adopted to assure the performance and competitiveness of banks. Since 2001,
the International Accounting Standard 30 has been something that banks have been expected

to comply with (IAS-30).9°

58 Trading Economics, Bangladesh - Domestic Credit Provided By Banking Sector (% Of GDP) (2019)
<https://tradingeconomics.com/bangladesh/domestic-credit-provided-by-banking-sector-percent-of-
gdp-wb-data.html> accessed 5 February 2020

% The banking sector of Bangladesh experienced a 16.38% growth in default loans after many banks
refrained from extending the moratorium facility in 2021. See, TBS Report ‘Banks register Tk31,000cr
default loans in 9 months’(The Business Standards, 13 November 2022) <
https://www.tbsnews.net/economy/banking/banks-register-tk31000cr-loan-defaults-9-months-
531350> accessed 2 December 2022

80 TAS 30 is the disclosures requirements for banks and similar financial institutions.; Md Shamim
Hossain and Abdul Ali Baser, ‘Compliance of IAS-30: A Case Study on the Specialized Banks of
Bangladesh’ (2011) 2(4) Research Journal of Finance and Accounting 13
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The Financial Act of 1993 is the legislation that governs NBFIs. Insurance and leasing are the
two primary categories that are used to categorise NBFIs. As of the year 2020, the DSE is home
to the listings of 47 different insurance businesses. A significant number of Bangladesh's
leasing businesses have diversified their operations to include various types of commercial
activities. For example, the provision of loans and advances, the operation of an underwriting
or acquisition business, the investment in and reinvestment in shares, stocks, bonds,
debentures, or debenture stock or securities issued by the government or any local authority,

etc.6!

2.2.4 Audit Culture of Bangladesh

It is compulsory by law for any and all businesses that have been registered in Bangladesh to
have an annual audit conducted by a chartered accountant. There are currently four local audit
firms that are affiliated with the Big4 auditors, despite the fact that none of these worldwide
Big4 auditors have an office in Bangladesh. The auditing market in Bangladesh is rather small
and has a high level of competition.®? Since 1975, privatisatio