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Abstract

There have been multiple examples in recent years of nationalisation being used as a
strategy for protecting the functions of failing public service providers. In the UK, at
present, there is a demand for the nationalisation of Thames Water, which supplies water
to 16 million users but is struggling financially and operationally. Proponents of nationali-
sation often overlook the complexity of the process, which involves the expropriation of
shares and can be an expensive option. The expense arises in part due to the globalised
investment context, where bilateral investment treaties (BITs) between various countries
require compensation from foreign investors who suffer expropriation. There is wide
foreign ownership of Thames Water, as well as many other UK public service suppliers.
The practical and legal obstacles to nationalisation may mean that compensation must be
paid at full market value, or not far short of it, even where the nationalised company is
insolvent or failing. This paper examines the compensation frameworks applicable to the
nationalisation of distressed public service providers with foreign ownership, analysing
both bilateral investment treaties and the European Convention on Human Rights. Using
Thames Water as a detailed case study, we demonstrate that current international invest-
ment law standards, which were developed for the expropriation of profitable enterprises,
prove ill-suited when applied to the nationalisation of insolvent companies. Requiring
“prompt, adequate and effective” compensation at fair market value for failing public
service providers, such as utilities, creates perverse outcomes, as the taxpayers are asked to
fund both the rescue of failed private ownership and the infrastructure investments that
private owners neglected, while the shareholders who presided over the decline receive
windfalls from state intervention. We propose an alternative framework based on four
graduated responses: (1) enhanced regulatory intervention before failure occurs; (2) the use
of upstream insolvency procedures, including restructuring plans; (3) the use of ordinary
insolvency procedures of liquidation and administration; and (4) nationalisation as a last
resort when market-based solutions are exhausted. Crucially, in this last case, we advocate
for compensation to be calculated on a basis that reflects the insolvency of the nationalised
entity. This entails valuing expropriated interests at what shareholders and creditors would
have received through the insolvency proceedings that nationalisation displaces, which
will typically be well below market value, even zero.

Keywords: public service providers; insolvency; nationalisation; bilateral investment
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1. Introduction

In cases where a company with a social welfare or other publicly important aspect be-
comes insolvent, the state may be faced with difficult decisions. One possibility is to bail out
the enterprise and another is to use ordinary insolvency proceedings, with or without gov-
ernment funding (Couwenberg and Lubben 2019). An alternative option, which may have
public support, is to nationalise the failing entity. This latter issue has gained prominence
in the UK due to the persistent underperformance and financial instability of public service
providers, particularly in water, energy and transportation sectors (Kishimoto and Petitjean
2017; Youds 2019; Labour Party 2019). There has been particularly vigorous discussion,
in recent years, in relation to the failing utility Thames Water (UNISON 2024; Barradale
2026). The situation raises fundamental questions of equity: should privately-owned public
service providers retain the privilege of profit accumulation during prosperous periods
while transferring financial burdens to the public during crises? Such perceived inequities
in this and other cases have fuelled arguments for the re-nationalisation of essential public
services. The process of nationalisation is not, however, a simple matter, as it may require
legislative implementation and it will often have a global dimension due to investment
patterns and bilateral investment treaties.

The importance of the international investment context can be seen from the most
recent statistics on foreign ownership of shares in the UK, which reached a record high of
58.8% of the value of the UK stock market (Office for National Statistics 2026). Increases in
foreign ownership have been evident in other countries too (De La Cruz et al. 2019). Whilst
listed companies are not obvious candidates for insolvencies, in cases where they get into
trouble, they can raise “too big to fail” concerns and talk of nationalisation. We note, as an
example, the large foreign ownership of major utility suppliers (UK Parliament 2015). In the
event of service supplier distress, nationalisation might seem like an appealing option, but
foreign ownership levels raise the possibility of compensation, as nationalisation inevitably
entails the expropriation of shares. This international trade and investment context brings to
the fore well-developed compensation schemes; however, in this paper, we note a problem
that creates distortions. Investment treaties will typically take market value as a basis and
lack any provision to reflect the value that a failing enterprise would have in insolvency
proceedings. We consider how this anomalous position can be resolved. Lying at the
intersection of insolvency law and international economic law, this is an area which has
almost entirely escaped academic commentary.

The paper proceeds in ten sections. Section 2 sets the context with an overview of recent
nationalisation examples and the UK legal framework for nationalisation. Section 3 reviews
the existing literature, identifying gaps at the intersection of international investment law
and insolvency law. Section 4 provides a detailed case study based on a hypothetical na-
tionalisation of Thames Water, illustrating the complexities arising from foreign ownership
of UK essential service providers. Sections 5 and 6 analyse compensation standards under
bilateral investment treaties, examining general principles and their specific application to
Thames Water’s diverse shareholder base. Sections 7 and 8 address compensation under
the European Convention on Human Rights, covering both substantive standards and
procedural questions of shareholder standing. Section 9, the paper’s core contribution,
proposes a graduated framework for addressing distressed essential service providers: en-
hanced regulatory intervention, upstream reorganisation, ordinary insolvency procedures,
and nationalisation as a last resort, with compensation based on insolvency counterfactu-
als rather than hypothetical market values. Section 10 concludes with recommendations
for reform.
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2. Context

By 2000, over 1400 cases of remunicipalisation and nationalisation had been docu-
mented across 58 countries, encompassing more than 2400 cities (Kishimoto et al. 2020).
This global trend signals a marked departure from the neoliberal privatisation wave of the
1980s and 1990s, driven by economic mismanagement, high debt and widespread consumer
dissatisfaction (Sahin 2024; Weghmann and Hall 2021). Not all were therefore prompted by
concerns about insolvency, although there were notable examples of this type in response
to the global financial crisis in 2008, primarily in relation to financial institutions, some
of which we discuss below. Notably, a large foreign ownership angle was not evident at
that time.

Typically, the nationalisation process is carried out through an Act of Parliament
to establish one or more companies as publicly-owned holding vehicles. An appointed
date is set on which all equity will vest in the holding vehicle(s). The terms might also
transfer debt securities. The Aircraft and Shipbuilding Industries Act 1977 is an example.
Two holding companies, British Aerospace and British Shipbuilders, were established.
Aerospace subsumed the assets of four “aircraft and guided weapons” companies and
Shipbuilders subsumed the assets of 19 shipbuilding firms and related companies, namely
four diesel manufacturers.

More recently, within the UK transport sector, the Passenger Railway Services (Public
Ownership) Act 2024 might have been thought to have signalled a shift by allowing rail
operators to be brought back to public ownership once their contracts expire. Under
this scheme, the country’s Southwestern Railway was the first privately operated service
transferred into public ownership and the Greater Anglia railway service followed in
October 2025. The 2024 Act is part of a broader strategy aimed at bringing most services
under the Great British Railways umbrella by 2027 (Benson 2025). Advanced preparations
for railway nationalisation have perhaps created an impression that such transitions can
be executed smoothly. However, this railway scenario represents a special case as the
expiration of contracts creates distinct parameters that do not necessarily apply to other
sectors. Other than the railways, there has not been a significant UK nationalisation
since 2008.

There can be many reasons for nationalisations, including changed circumstances and
obsolescent bargains (Sahin 2024), addressing poor service and also, in the current focus,
ensuring continuity of service if there are difficulties with the private sector of essential
public services. The UK has also implemented nationalisation measures selectively in the
past in relation to companies having financial distress. For instance, Rolls-Royce’s financial
difficulties led to government intervention (Vickers and Yarrow 1988, p. 164). Similarly,
Johnson Matthey Bankers’ insolvency in 1984 triggered state action. In addition, the 2008
financial crisis necessitated the nationalisation of troubled major mortgage lenders, e.g.,
Bradford and Bingley and Northern Rock. We consider Northern Rock’s example later, as it
proved complicated and problematic compared to other nationalisation cases, as domestic
and foreign investors received zero compensation for their investment, given Northern
Rock’s financial position.

A point that has often been overlooked, however, is the increasing difficulty of na-
tionalisation in a modern context, as illustrated in Figure 1. As foreign ownership of
UK public service providers has grown, the process of nationalisation has prospectively
become more expensive, owing to the compensation provisions of bilateral investment
treaties. Moreover, as we will discuss, bilateral investment treaties will typically fail to
have anticipated a need for market value compensation to take account of the insolvency
of the nationalised enterprise.
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Figure 1. Increasing foreign ownership leading to increasing cost of nationalisation.

Other alternatives, including the use of restructuring procedures, might therefore
be more suitable. We will consider in Section 9 a four-stage roadmap that will view
nationalisation as a last resort.

This discussion is timely, as Thames Water, England and Wales’s largest water utility,
has been facing calls for nationalisation due to its £20 billion debt burden, chronic underin-
vestment and repeated penalties for operational failures in water treatment and network
management, including repeated pollution incidents. According to (Violation Tracker UK
2026), the company has incurred more than 100 enforcement actions and about £178 million
in fines since 2010 (Godwin 2025). In this context, it can be argued that nationalisation can
be seen as a practical response to weak regulation and the failure of privatised essential
service providers.

3. Literature Review

Scholarship on public service providers has traditionally focused on municipalisation
and re-nationalisation as strategies to address failing public service providers (Kishimoto et al.
2020; Weghmann 2020). While these studies generally acknowledge nationalisation as an
effective measure, they emphasise that it should be a last resort due to fiscal burdens, legal
complexities, and political challenges (Weghmann and Hall 2021). As we will discuss, the fiscal
burden can be substantial, as shareholders typically expect full market value compensation.
Legal challenges may arise from parliamentary opposition or judicial scrutiny under the
Human Rights Act 1998 and international conventions such as the European Convention on
Human Rights (Clifford Chance 2019).

However, the literature on public services has not adequately addressed nationali-
sation from international investment and insolvency law perspectives. Most investment
law scholarship focuses on the possibility of unlawful nationalisation claims by foreign
investors under bilateral investment treaties (BITs) and multilateral treaties such as the
Energy Charter Treaty (ECT), without considering the insolvency context.

Hall and Weghmann (2019a) discuss appropriate compensation levels for investors
in nationalisation, analysing how various valuation methods impact the UK economy. In
subsequent work, they argue that the actual risk of legal actions under BITs or the ECT
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remains relatively low, likely confined to approximately 20% of investors, with the length
and uncertainty of arbitration potentially deterring even eligible investors from pursuing
claims (Hall and Weghmann 2019b).

The most relevant study is Calamita’s (2010) analysis of British bank nationalisations
from an international law perspective, examining whether UK compensation schemes for
Northern Rock and Bradford & Bingley complied with obligations to foreign investors.
However, this article focuses on acute financial crisis interventions rather than chronic
essential service provider failures. The gap in the existing scholarship is at the intersection
of international investment law and insolvency law in public service provider nationalisa-
tion. While the public ownership literature identifies compensation costs, investment law
scholarship analyses treaty obligations, and insolvency law examines creditor rights (de
Weijs 2013; Payne 2018; Parry et al. 2026), no sustained analysis bridges these domains to ex-
amine how investment treaty compensation standards should apply when nationalisation
displaces insolvency proceedings. Building on Calamita’s work, this paper contributes by
examining Thames Water as a case study, illustrating tensions between public interest and
investor protection from both international investment law and insolvency perspectives,
developing a framework that synthesises these distinct legal domains.

4. Thames Water: From Its Privatisation to Calls for Nationalisation

Thames Water Utilities Limited, England and Wales’s largest water utility serving
16 million customers, exemplifies the legal and financial complexities of nationalising
distressed essential service providers with significant foreign ownership. Privatised in
1989 with zero debt as part of the Thatcher government’s utility reforms (Pratley 2024),
the company has since undergone multiple ownership changes that demonstrate both the
globalisation of UK infrastructure ownership and the governance failures that can result
from highly leveraged private ownership structures.

Following initial listing on the London Stock Exchange (Pryke 2021), Thames Water
was acquired by German energy company RWE in 2001, then sold to Australian investment
bank Macquarie Group in 2006. The Macquarie ownership period (2006-2017) has attracted
criticism for aggressive financial engineering: the company was heavily leveraged to
fund substantial dividend distributions to shareholders while capital investment in ageing
infrastructure was deferred (Robinson 2017). During this period, Thames Water paid
approximately £1.6 billion in dividends whilst accumulating £10.6 billion in debt and facing
repeated regulatory penalties for sewage discharges and service failures. In 2017, Thames
Water was sold privately to a consortium of institutional investors operating through the
Kemble Group holding company (James and Knuth 2025).

Ownership as of October 2025 was dominated by foreign pension funds and sovereign
wealth funds, as illustrated in Table 1. This snapshot is significant for two reasons: it
captures the foreign ownership structure that would have determined BIT exposure if the
UK had nationalised Thames Water at this point, and it illustrates the precarious position
of equity holders who, at the time of writing, face total loss in the anticipated second
restructuring if creditors impose a debt-for-equity swap, as discussed below. The contrast
between these shareholders’ potential BIT claims for market value compensation under
nationalisation, versus their likely zero recovery in market-based restructuring, highlights
the distorted incentives created by current investment treaty frameworks.

This ownership structure would create significant bilateral investment treaty exposure
for any UK nationalisation. The UK has BITs with Canada, China, and the UAE (among oth-
ers), whilst Australian and European investors may pursue claims under other investment
treaties or the Energy Charter Treaty. Collectively, foreign shareholders control approx-
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imately 75% of Thames Water’s equity, meaning that any nationalisation compensation
would predominantly flow to foreign investors rather than UK pensioners or taxpayers.

Table 1. Thames Water shareholdings as of October 2025. Compiled by the authors based on the
information from the company’s website.

Shareholders Shares (%) Investment Year(s)
Ontario Municipal Employees Retirement .
System (OMERS) (Canada) 31777 2017-2018
Universities Superannuation Scheme (UK) 19.711 2017, 2021
Infinity Investments SA (Abu Dhabi
Investment Authority Subsidiary) 9-900 2011
British Columbia Investment Management
Corporation (BCI) (Canada) 8.706 2006
Hermes GPE (UK) 8.699 2012
China Investment Corporation 8.688 2012
Queensland Investmept Corporation 5350 2006
(Australia)
Aquila GP Inc. (Canada) 4.995 2013
Stuching Pensioenfonds Zorg en Wilzihn 2172 2006

(SPFZW) (The Netherlands)

Thames Water’s financial position has deteriorated dramatically. The company re-
ported losses of £1.65 billion for the year ending March 2024, with total debt reaching
£18.7 billion. The debt burden generates annual interest costs exceeding £500 million, con-
suming resources needed for infrastructure investment and creating a classic debt overhang
problem where creditors’ claims likely exceed asset values. Separately, Ofwat has estimated
that Thames Water requires approximately £23 billion in infrastructure investment over the
next decade to address deteriorating assets, ageing systems, and regulatory compliance
failures (Isaac 2024). Credit rating agencies have downgraded Thames Water’s bonds to
junk status, reflecting market assessment that the company faces substantial insolvency
risk without some form of intervention.

Efforts to address the crisis through market-based restructuring have encountered
significant obstacles. Thames Water pursued extended finance through a restructuring plan
under Part 26A of the Companies Act 2006, intended to be an interim solution to enable a
second restructuring later. The restructuring plan is a procedure available to companies
that have encountered, or are likely to encounter, financial difficulties affecting their ability
to continue as a going concern. Under Part 26A, a company proposes a compromise or
arrangement to creditors, who vote in classes on whether to approve the plan. The plan
requires court sanction and, crucially, permits cross-class cram-down under Section 901G:
even where a class of creditors fails to reach the required majority to approve the plan,
the court can sanction it over their objection if satisfied that dissenting creditors would
be no worse off than in the “relevant alternative”, which is typically the outcome if the
restructuring failed.

In March 2024, two competing restructuring plans emerged from different creditor
groups (Class A and Class B), each offering further finance on different terms. Class A’s plan
ultimately prevailed, securing £3 billion in additional funding from existing creditors to
meet immediate liquidity needs. Class B creditors opposed the plan, but the court exercised
its cram-down powers under Section 901G, finding that Class B would be no worse off
under the restructuring than in the relevant alternative of special administration under
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the Water Industry Act 1991, where they would have been “out of the money.” The first
instance court emphasised that there was “a public policy in favour of rescuing the Thames
Water Group and giving the market a chance to agree a permanent restructuring plan.”!
The judgment also noted concerns that special administration, as a formal insolvency
procedure, could cause reputational damage affecting the company’s ability to operate
and raise capital. The Court of Appeal upheld the decision sanctioning the plan,? and
permission to appeal to the Supreme Court was denied.

However, this outcome merely deferred rather than resolved the fundamental prob-
lem of unsustainable capital structure. Critically, the restructuring plan’s success depends
on regulatory approval from Ofwat for tariff increases sufficient to service the enlarged
debt burden, creating continued uncertainty about long-term viability. The restructuring
provided temporary liquidity but left unresolved whether Thames Water can generate
sufficient revenue under regulatory constraints to service £18.7 billion in debt while si-
multaneously funding the £23 billion infrastructure investment programme identified as
necessary for regulatory compliance. The plan thus represents a holding measure, “kicking
the can down the road” rather than a sustainable resolution, illustrating the limitations of
restructuring procedures when fundamental business model viability remains questionable.

Distressed debt investors have accumulated positions in Thames Water bonds
(Smith et al. 2024), purchasing at substantial discounts from risk-averse institutional
holders. These specialist investors provide further finance but typically at high cost.
The presence of such investors can complicate any consensual resolution, as they have
different risk appetites and strategic objectives than traditional infrastructure investors.
Moreover, regulatory constraints limit Thames Water’s ability to raise tariffs sufficiently
to satisfy creditor demands whilst maintaining affordable service.

Two years on from the first restructuring, the current position is uncertain. On 16
March 2026, a creditor consortium (L&VW) proposed a comprehensive restructuring
providing £3.35 billion of new equity and up to £6.55 billion of new debt to fund Thames
Water’s Performance Improvement and Turnaround Plan (2025-2030) (Thames Water
2026). The proposal contemplates balance sheet recapitalisation through a 30% write-
down of Class A debt, complete write-off of Class B debt, and total elimination of existing
shareholder equity. Under this market-based solution, the foreign pension funds and
sovereign wealth funds illustrated in Table 1, collectively holding approximately 72% of
Thames Water equity, would receive nothing.

This example illustrates clearly the tension at the heart of this paper. As discussed
in the next part, shareholders in a hypothetical nationalisation prior to the restructuring
would have enjoyed full market value compensation if benefiting from BITs. This contrasts
sharply with their position in an insolvency procedure, which is likely to be zero, or close
to it. This is demonstrated by the L&VW proposal, where sophisticated infrastructure
investors and distressed debt specialists have valued existing equity at zero when Thames
Water’s liabilities and capital needs are properly assessed. This market determination
contradicts any claim that existing shares possess positive “fair market value” deserving of
investment treaty compensation.

The timing also creates a stark illustration of investment treaty perversity. Current
shareholders, particularly those entering in 2017-2021 when debt levels were rising and the
company continued paying dividends despite infrastructure underinvestment, now face
total loss in private restructuring, yet potentially could have claimed billions in BIT com-

1 Re Thames Water Utilities Holdings Limited [2025] EWHC 338 (Ch), para 306.
2 Kington S.A.R.L. & Ors v Thames Water Utilities Holdings Ltd. [2025] EWCA Civ 475.

3 Charles Adrian Macfie Maynard (Appellant) v Thames Water Utilities Holdings Limited and another (Respondents)
UKSC/2025/0101.
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pensation if the UK had nationalised first, as we demonstrate below. The L&VW proposal
thus crystallises the moral hazard problem: investment treaty protections would reward
investors for positions that sophisticated market participants, including the investors
themselves in their capacity as creditors proposing the restructuring, have determined to
be worthless.

The timing reveals a second moral hazard problem in essential service provision
investments, which is the “too important to fail” dynamic. Factors such as continuity of
public service access and employment level maintenance are important in governmental
decisions to nationalise public service providers that are regarded as too important to
fail (Hall 2023). In sectors that provide essential services, governments are unable, both
politically and practically, to permit market failure, since any serious disruption would
undermine essential social functions (Azgad-Tromer 2017). However, the expectation that
the state will not allow such failure creates a moral hazard in practice (de Weijs 2013).
Sophisticated and opportunist investors may have invested in Thames Water when it
already carried substantial debt and faced regulatory criticism, calculating that water
supply to 16 million people creates an implicit government backstop. This was a moral
hazard previously seen and addressed in the banking sector (Buffa Di Perrero et al. 2012).

Compensating these shareholders at “fair market value” would validate precisely
the moral hazard that contributed to Thames Water’s distress. It signals to infrastructure
investors that essential service providers offer asymmetric returns: upside from successful
operation accrues privately through dividends and capital gains, while downside from
failure transfers to taxpayers through bailouts or generous nationalisation compensation.
This potentially encourages excessive leverage, inadequate reserves, and insufficient asset
maintenance. These were the governance failures characterising Thames Water’s trajectory
under private ownership. The next section examines the international standard com-
pensation for nationalisation under international agreements to which the UK is a party,
which leads to the full market compensation anomaly in the context of insolvent pubic
service providers.

5. The International Standard of Compensation for
Expropriation/Nationalisation Under the UK Model BITs

Nationalisation derives from state sovereignty and, as an exercise of that sovereignty,
does not require the consent of affected property owners (Erkan 2010). However, the
exercise of this sovereign power is constrained by international law, particularly where
foreign investors are affected. Contemporary international investment law, as reflected in
bilateral investment treaties (BITs) and multilateral instruments, permits nationalisation
only when four cumulative conditions are satisfied: (1) the measure serves a genuine
public purpose; (2) it is non-discriminatory; (3) it follows due process of law; and (4) the
state pays “prompt, adequate and effective” compensation. This four-part test appears in
substantially similar form across most investment treaties, including those to which the UK
is party. Article 13(1) of the Energy Charter Treaty, for example, codifies these requirements
and specifies that compensation “shall amount to the fair market value of the Investment
expropriated at the time immediately before the Expropriation or impending Expropriation
became known in such a way as to affect the value of the Investment.”

The compensation standard is known as the Hull Formula after US Secretary of State
Cordell Hull’s articulation during the 1930s Mexican expropriations. It establishes three
distinct requirements (Mouyal 2016). “Prompt” compensation means payment within
a reasonable timeframe, with interest accruing from the date of taking until settlement
if payment is delayed (Salacuse 2021). “Adequate” compensation requires payment of
the full market value of the expropriated asset (Collins 2023, p. 201), assessed at the
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moment immediately before the expropriation or before it became publicly known, to
prevent the state from benefiting from value destruction caused by its own actions (Walde
and Sabahi 2008). In the Compafiia del Desarrollo de Santa Elena SA v Costa Rica* case, the
arbitral tribunal stated [78] that: “the expropriated property is to be evaluated as of the
date on which the governmental ‘interference’” has deprived the owner of his rights or
has made those rights practically useless”. “Effective” compensation demands payment
in freely convertible currency that the investor can actually use, preventing states from
satisfying their obligations through payment in devalued or non-convertible domestic
currency (Collins 2023, p. 201).

Most BITs employ variations of the “fair market value” standard, using terms such as

s 7o

“market value,” “genuine value,” “real value,” or “actual value” (Ripinsky and Williams
2008). Investment tribunals have consistently interpreted these formulations as equivalent
to full fair market value. In Siemens AG v Argentine Republic®, the tribunal interpreted
the unqualified term “value” in the relevant BIT as requiring “full market value”. The
Starrett Housing Corp v Iran® decision by the Iran—~US Claims Tribunal and the World Bank
Guidelines on the Treatment of Foreign Direct Investment have become standard reference
points for defining market value (Radi 2020, p. 184). Article 4(3) of the Guidelines issued
by the World Bank (1992) provides that compensation is “adequate” if based on “the fair
market value of the taken asset as such value is determined immediately before the time at
which the taking occurred or the decision to take the asset became publicly known.”

As a capital-exporting country, the UK has concluded 110 BITs, mostly with developing
countries, since 1975 (United Nations Conference on Trade and Development). Neverthe-
less, only 81 remain in force, as some were mutually terminated, while others were signed
but never entered into force. These 81 BITs currently in force employ various formulations
such as “real value,” “full value,” and “genuine value”, but these are uniformly interpreted
as requiring full market value compensation (Radi 2020, pp. 184-85; Marboe 2006, p. 730).
The UK-China BIT (United Nations Trade and Development 1986) (Article 5) provides that
compensation “shall amount to the real value of the investment expropriated immediately
before the expropriation or before the impending expropriation became public knowledge.”
The UK-Poland and UK-UAE BITs contain analogous provisions. Given that, under the
Hull Formula, “adequate” compensation means payment at market value, it is prudent
to read ambiguous phrases in UK BITs, such as “genuine”, “real” or “full” through that
same lens (Calamita 2010). This approach is supported by the decision of the tribunal in
CME Czech Republic v Czech Republic,” which confirmed that “genuine value” language in
the Netherlands—Czech BIT required full market value equivalent to the Hull Formula
standard, establishing a clear interpretive presumption that any “value” formulation in
investment treaties means full fair market value.

This compensation framework, however, was developed for and remains conceptually
suited to the expropriation of functioning, profitable enterprises. The paradigmatic case is
an arbitrary seizure of a viable business, such as a profitable mine, a functioning factory,
or an operating utility generating positive cash flows. In such circumstances, fair market
value compensation serves its intended purpose: placing the investor in the position they
would have occupied but for the wrongful taking, consistent with the Factory At Chorzow,

4 ICSID Case No ARB/96/1 (17 February 2000).

5 ICSID Case No ARB/02/8, Award (6 February 2007), para 353.

Starrett Housing Corporation, Starrett Systems, Inc., Starrett Housing International, Inc. v Government of the Islamic
Republic of Iran, Bank Omran, Bank Mellat, Iran Housing Company, Case No 24, Award (14 August 1987), 16
Iran-US Claims Tribunal Reports 112.

7 CME Czech Republic BV v Czech Republic, UNCITRAL Arbitration Proceedings, Partial Award (13 September 2001).
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Germany v Poland® principle that reparation must “wipe out all the consequences of the
illegal act and re-establish the situation which would, in all probability, have existed if that
act had not been committed.” Crucially, the counterfactual, where the entity is nationalised
because it is failing, is not anticipated in the BITs. We consider in Section 9 how valuation
might alternatively be approached in such cases based on the Factory At Chorzéw case.

6. Applying the UK BIT Compensation Standards to Thames Water’s
Covered and Uncovered Foreign Shareholders

In this section, we consider what the position would have been in a hypothetical
nationalisation of Thames Water prior to the March 2025 restructuring proposal. As we
discuss, this would have triggered substantial compensation exposure, despite the com-
pany’s insolvency. The amount payable as compensation would have depended critically
on shareholders’ nationalities and applicable treaty frameworks. Foreign shareholders
from states with UK bilateral investment treaties would have been able to invoke inter-
national arbitration and claim “prompt, adequate and effective” compensation at “fair
market value,” while domestic shareholders and those from non-treaty jurisdictions would
have had to rely on UK domestic law and potentially the European Convention on Human
Rights, which applies more deferential standards. This section maps the treaty landscape,
identifies which shareholders listed in Table 1 would have benefited from international
protections and considers what the options for other shareholders would have been.

6.1. Shareholders with BIT Protection and Arbitration Rights

Two major Thames Water shareholders benefit from UK BITs that would have provided
both substantive protection and investor—state dispute settlement (ISDS) mechanisms in
the event of the hypothetical nationalisation:

China Investment Corporation (8.7%) holds protection under the UK-China BIT
(United Nations Trade and Development 1986). The treaty defines investment to include
“shares, stock and debentures of companies,” clearly covering CIC’s equity stake. Article
5 requires that expropriation be accompanied by compensation amounting to “the real
value of the investment expropriated immediately before the expropriation or before
the impending expropriation became public knowledge.” The treaty’s arbitration clause,
however, is narrower than standard BIT provisions: it permits investor—state arbitration
only regarding “the amount of compensation,” not the lawfulness of the taking itself.
Any CIC challenge would therefore need to accept that nationalisation is permissible and
dispute only the quantum of compensation. This jurisdictional limitation would reduce
litigation risk for the UK but ensure that the compensation amount itself remained subject
to international arbitration.

Infinity Investments SA (9.9%), an Abu Dhabi Investment Authority subsidiary, bene-
fits from the UK-UAE BIT (United Kingdom and United Arab Emirates 1992). Article 5
requires “prompt, adequate and effective” compensation reflecting the “genuine value”
of expropriated investments, with “genuine value” interpreted consistently with interna-
tional practice as full fair market value. Unlike the UK—China BIT, the UK-UAE treaty
contains comprehensive International Centre for Settlement of Investment Disputes (ICSID)
arbitration provisions under Article 8, permitting disputes over both the lawfulness of
expropriation and the adequacy of compensation. Infinity therefore possesses the strongest
procedural position of any Thames Water shareholder: full ICSID access with no jurisdic-
tional limitations.

8 Judgment, Claim for Indemnity, Merits, Judgment No 13, (1928) PCIJ Series A No 17, ICG] 255 (PCI] 1928), 13th
September 1928.

https://doi.org/10.3390/laws15020025


https://doi.org/10.3390/laws15020025

Laws 2026, 15, 25

11 of 28

Together, these two shareholders control 18.6% of Thames Water equity. If nationali-
sation had occurred prior to the restructuring and they pursued arbitration seeking full
market value compensation, the UK would face claims potentially valued at hundreds of
millions of pounds. We argue later in Section 9, however, that this might more appropriately
be zero, depending on how “market value” and “genuine value” are interpreted for an
insolvent company.

6.2. Shareholders Without BIT Protection

A larger portion of Thames Water’s foreign ownership would have lacked access to
investment treaty arbitration in the event of the hypothetical nationalisation:

Ontario Municipal Employees Retirement System (31.8%), British Columbia Invest-
ment Management Corporation (8.7%) and Aquila GP Inc. (5.0%), collectively holding
45.5%, would not have been able to invoke BIT protections because the UK has no bilateral
investment treaty with Canada. The UK—Canada Trade Continuity Agreement (United
Kingdom and Canada 2020), which largely incorporates the EU-Canada Comprehensive
Economic and Trade Agreement (CETA), expressly suspends CETA’s investor-state dispute
settlement provisions (Chapter 8, Section F) pending future review. These substantial
Canadian shareholders would therefore have had to rely exclusively on UK domestic law
remedies and, after exhausting local remedies, potential European Convention on Human
Rights (ECHR) claims under Article 1, Protocol 1, as discussed below. This Article protects
the right to peaceful enjoyment of possessions and permits deprivation of property only in
the public interest with compensation.

Stichting Pensioenfonds Zorg en Welzijn (2.2%), the Dutch pension fund, similarly
would not have benefited from treaty access. Although the UK-EU Trade and Cooperation
Agreement (United Kingdom and European Union 2020) includes investment protection
provisions addressing market access and non-discrimination, it provides only state-to-state
arbitration, not investor—state mechanisms. Post-Brexit, Dutch investors in UK assets have
no treaty route to challenge UK government actions through international arbitration.

Queensland Investment Corporation (5.4%) would have faced the same limitation.
While the UK and Australia are parties to the Australia—UK Free Trade Agreement (United
Kingdom and Australia 2021), its investment chapter omits ISDS provisions entirely.
Queensland would have needed to pursue a case in the UK courts and potentially the
ECtHR after exhausting domestic remedies.

Universities Superannuation Scheme (19.7%) and Hermes GPE (8.7%), as UK domestic
entities, would not have been able to bring BIT claims against their own government
under international law principles prohibiting states from invoking their own treaties
against themselves. The option for them perhaps would have been to pursue a claim
for compensation in the UK’s domestic courts—although, as will be discussed in the
next paragraph, this may have been fruitless—and then the ECHR route, which is also
discussed below.

Before the European Convention on Human Rights becomes relevant, shareholders
who lack protection under a BIT must first pursue domestic remedies in the UK courts
(ECHR, Article 35 (1)). If compensation is fixed by an act of the UK Parliament, the courts
must first attempt to read and interpret the statute’s compatibility with Convention rights
under section 3 of the Human Rights Act 1998 (HRA). If such an interpretation is not
possible to invoke section 3(1), the courts can issue a declaration of incompatibility under
section 4 of the HRA (Riaz 2021). In contrast, where the dispute concerns an executive
valuation decision, compensation scheme, or another act of a public authority, claimants
could rely directly on sections 6 and 7 of the HRA. In such cases, they may seek an
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appropriate remedy under section 8, including an award for damages where the court
considers it just and appropriate.

Only after these domestic remedies have been fully exhausted would an application
to the ECtHR become possible. This preliminary domestic stage is significant as it explains
why UK shareholders, as well as foreign shareholders without recourse to treaty arbitration,
do not move directly to Strasbourg, and why the practical protection available to them may
diverge from that available under BIT regimes.

The next section looks at the compensation standards imparted under the ECHR,
focusing on the compensation standard available for the expropriated or nationalised
property owners of each of domestic and foreign shareholders, identifying those who
cannot benefit from investor-state dispute settlement mechanisms under BITs.

7. Compensation for Expropriation Under the European Convention on
Human Rights

For Thames Water shareholders in the hypothetical nationalisation who lacked bilateral
investment treaty protection—comprising 81.4% of the company’s equity, including the
substantial Canadian holdings (40.5%), domestic UK investors (19.7%), and others—the
European Convention on Human Rights provides an alternative, albeit more deferential,
forum for challenging inadequate compensation. Article 1 of Protocol No. 1 (A1P1) protects
property rights for all persons within ECHR signatory states” jurisdiction, regardless of
nationality. However, as will be discussed, ECHR case law establishes fundamentally
different compensation standards depending on whether the claimant is a national of the
expropriating state or a foreign investor, with significant potential implications for how
Thames Water nationalisation compensation would be assessed.

A1P1 provides that “no one shall be deprived of his possessions except in the public
interest and subject to the conditions provided for by law and by the general principles
of international law.” This apparently universal protection conceals a crucial distinction:
the phrase “general principles of international law” applies only to non-nationals of the
expropriating state, while nationals are assessed under the Convention’s own jurisprudence
applying a more flexible “fair balance” test.

The European Court of Human Rights established this dual standard in James v United
Kingdom® and Lithgow v United Kingdom,'” both involving UK nationalisations. In James,
concerning leasehold reform legislation, the court held that A1P1 “does not guarantee a
right to full compensation in all circumstances” and that “legitimate objectives of “public
interest,” such as pursued in measures of economic reform or measures designed to achieve
greater social justice, may call for less than reimbursement of the full market value.” The
Court in James v United Kingdom at para 63 explicitly justified differential treatment of
nationals versus non-nationals:

“Especially as regards a taking of property effected in the context of a social
reform, there may well be good grounds for drawing a distinction between
nationals and non-nationals as far as compensation is concerned. To begin with,
non-nationals are more vulnerable to domestic legislation: unlike nationals, they
will generally have played no part in the election or designation of its authors nor
have been consulted on its adoption. Secondly. . .there may well be legitimate
reason for requiring nationals to bear a greater burden in the public interest than
non-nationals.”

9 James and Others v United Kingdom, Application No 8793/79, Judgment (21 February 1986), Series A No 98.
10 Lithgow and Others v United Kingdom, 8 July 1986 (App No 9006/80; 9262/81; 9263/81; 9265/81; 9266/81;
9313/81; 9405/81).
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This reasoning creates a hierarchy: foreign investors without BIT protection receive
“general principles of international law” compensation (effectively the Hull Formula stan-
dard), while domestic investors receive whatever compensation satisfies the less demanding
“fair balance” test (Kriebaum and Reinisch 2019). Potentially, the payment of compensation,
which is substantially less than market value, is justified by public interest considerations.
In the hypothetical Thames Water example above, all except USS and Hermes would be
entitled to international law standard compensation but must exhaust UK remedies first
and overcome ECHR admissibility requirements. USS and Hermes could potentially have
gotten nothing.

The domestic/foreign distinction arguably creates perverse incentives: UK pension
funds investing in UK utilities receive a lower level of protection than foreign pension
funds making identical investments. Moreover, the international law standard that foreign
investors would receive through the ECHR effectively replicates the BIT standard of full
market value compensation. This means that the absence of BITs with Canada, Australia,
and the Netherlands may not have reduced the UK’s exposure as much as the treaty
gap suggests.

The UK'’s 2008 nationalisation of Northern Rock Bank provides the most directly
relevant precedent for Thames Water, as it concerned an insolvent bank. Northern Rock’s
business model, which had heavy reliance on short-term wholesale funding for long-
term mortgage lending, collapsed when credit markets froze in 2007. Unable to roll over
short-term debt, the bank faced an acute liquidity crisis and became dependent on Bank of
England emergency lending as a lender of last resort. In February 2008, the Banking (Special
Provisions) Act authorised the Treasury to bring Northern Rock into public ownership to
protect financial stability and taxpayers (HM Treasury 2009; Kay 2018).

The Northern Rock Plc Compensation Scheme Order 2008 appointed an independent
valuer to determine compensation for expropriated shareholders (HM Treasury 2009).
The valuer’s methodology was crucial. They were to assess the value of shares “on the
assumption that there was no financial assistance provided by the Bank of England and that
no compensation was payable.” This eliminated both the state support that had prevented
Northern Rock’s immediate collapse and any expectation that nationalisation itself would
create value through government backing. Under these assumptions, Northern Rock would
have entered insolvency immediately, rendering equity worthless. The independent valuer
accordingly determined compensation at zero.

Former shareholders challenged this outcome domestically and before the ECtHR
in Grainger v United Kingdom.! As briefly noted above, both UK courts and the Stras-
bourg Court upheld zero compensation, but their reasoning differs instructively. The UK
courts focused on statutory interpretation and lawfulness under domestic law. The Court
of Appeal held that the valuation assumptions were not “manifestly without reasonable

foundation”12

given that Northern Rock would have failed without state support: “The
problems. . .were due to the failures of its managers, rather than the State’s lack of reg-
ulation.”!® The assessment was essentially insolvency-based: what would shareholders
have received if the state had not intervened? Answer: nothing, because the bank would
have failed.

In contrast, the ECtHR applied A1P1’s fair balance test at para 39, granting the UK
a “wide margin of appreciation” given the macroeconomic aspects and economic crisis

context. Nationalisation had been a last resort when “no viable commercial solution could

1 Dennis Grainger and Others v United Kingdom, Application No 34940/10, Decision (10 July 2012), para 77.
12 R (SRM Global Master Fund LP) v Commissioners of HM Treasury [2009] EWCA Civ 788.

Grainger and Others v. United Kingdom. 2012. Application no. 34940/10. European Court of Human Rights, July
10, para 20.
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be found which would have prevented the bank from going into liquidation without
continued support from public funds” (para 39). Northern Rock had survived temporarily
only due to government support, and that had ended. The court emphasised that this
support had been aimed at maintaining investor confidence, but the aim was also to avoid
encouraging other banks to make bad business decisions in expectation of getting a similar
safety net (para 42). In its decision, the court in Grainger & Others v The United Kingdom,
App no 3494/10 (10 July 2012) para 36, stated that:

Because of their direct knowledge of their society and its needs, the national au-
thorities are in principle better placed than the international judges to appreciate
what is in the public interest on social or economic grounds, and the Court will
generally respect the legislature’s policy choice unless it is “manifestly without
reasonable” foundation.

Crucially, the court held that preventing shareholders from capturing value created by
state support was not arbitrary. Rather, the lender of last resort assistance created value that
belonged to taxpayers, not private shareholders who had presided over the bank’s failure.

Principles can be gleaned from Northern Rock and applied to a hypothetical nationali-
sation of Thames Water. Firstly, it does not violate A1P1 to value expropriated shares based
on what shareholders would have received without state support, including in insolvency.
Also, if nationalisation occurs because a company requires state rescue, shareholders cannot
claim compensation, including the value created by that rescue. Furthermore, the courts
will defer substantially to government judgement in handling systemic crises. However,
there are also some distinctions to be drawn. Northern Rock involved an acute systemic
financial crisis requiring immediate intervention, while Thames Water represents a long-
standing operational and financial failure in a single utility. Moreover, Northern Rock’s
shareholders were predominantly retail investors who were viewed as having clear respon-
sibility through their bank’s risk-taking, while Thames Water’s institutional shareholders
might argue that they purchased distressed assets, attempting a turnaround, not causing
the original failures.

Moreover, there was a different outcome in relation to the Dutch nationalisation of
SNS Bank in 2013. There, the opposite conclusion was reached despite similar factual
circumstances, indicating that insolvency alone does not necessarily mandate zero compen-
sation. SNS Bank faced capital inadequacy below Basel III requirements, and the Dutch
National Bank indicated that emergency measures were imminent. The Dutch govern-
ment expropriated both equity and subordinated debt under the Intervention Act, which
required compensation for “damage directly and inevitably suffered. . .which represents
the actual value of the expropriated” instruments.

The key difference arguably lies in valuation methodology. Rather than adopting
Northern Rock’s approach of value assuming immediate insolvency without state support,
the Dutch courts valued the securities as if sold in a hypothetical free market transaction
during bankruptcy proceedings. Expert evidence demonstrated that even in bankruptcy,
an orderly run-off of SNS’s loan book would generate sufficient cash flows to repay senior
creditors fully, leaving residual value for subordinated debt. The Dutch Supreme Court
therefore awarded compensation equal to the discounted present value of future bankruptcy
distributions, not zero. Therefore, the approach to compensation in cases where an insolvent
entity is nationalised will depend critically on the methodology adopted and assumptions
about which insolvency process applies and how that process would unfold.
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8. Shareholder Standing Under the European Convention on
Human Rights

A crucial threshold question regarding ECHR compensation is whether a disappointed
shareholder possesses standing to bring claims in their own right, or whether only the
company itself qualifies as a “victim” under Article 34 of the Convention. If shareholders
lack standing, only the entity being nationalised can challenge compensation adequacy,
creating the obvious problem that a state-owned company is unlikely to sue its owner over
the terms of its own acquisition.

The ECtHR’s jurisprudence establishes a general rule against shareholder standing,
with narrow exceptions. In Agrotexim v Greece,'* the court held that “in the majority of
national legal systems shareholders do not normally have the right to bring action for dam-
ages in respect of an act or omission that is prejudicial to their company”!® (Tishler 2015).
This principle reflects the fundamental corporate law distinction between the company as
a separate legal person and its shareholders. That is, harms to corporate property harm
the company, not shareholders directly, even though shareholder economic interests are
indirectly affected through reduced share value.

The court, in paragraph 66, recognised limited exceptions where shareholder standing
is permissible: “in exceptional circumstances where it is clearly established that it is im-
possible for the company to apply to the Convention institutions through the organs set
up under its articles of incorporation or, in the event of liquidation, through its liquida-
tors.” This exception contemplates scenarios where the company cannot act to protect its
own interests, typically where the company has been dissolved, its organs are controlled
by the state that committed the violation, or liquidators lack authority or resources to
pursue claims.

Grainger v United Kingdom,'® the Northern Rock nationalisation case, demonstrates
how this analysis applies in practice. Former Northern Rock shareholders brought ECHR
claims in their own capacity, and the court accepted jurisdiction despite the general bar on
shareholder standing. The court did not explicitly address standing, suggesting it either
found that exceptional circumstances existed (the company was state-owned following
nationalisation, eliminating the realistic possibility of corporate claims) or that shareholders
challenging nationalisation compensation occupied a different position than shareholders
challenging ordinary corporate harm.

Having examined the compensation standards applicable under bilateral investment
treaties and the European Convention on Human Rights using a hypothetical nationalisa-
tion of Thames Water to illustrate the practical complexities, we now turn to proposing a
structured framework for addressing the nationalisation of failing public service providers
more generally.

9. Suggested Roadmap for Failing Public Service Providers

Under our four-stage roadmap, we first take a step backwards, as preventive regulatory
approaches are preferable in all cases. Upstream restructuring is then favoured if the entity
gets into difficulties. Ordinary proceedings can then be considered, for example, to facilitate
a transfer of undertakings, and only if these options do not provide a suitable basis for
continuity of service should nationalisation be considered. As for the compensation to be
paid to investors in such circumstances, we set out an approach that is tailored to insolvency
cases. We set out a suggested approach and also consider counterarguments.

14 Agrotexim and Others v Greece App no 14807/89 (ECtHR, 24 October 1995).

15 Agrotexim and Others v Greece App no 14807/89 (ECtHR, 24 October 1995), para 65.

16 Grainger and Others v. United Kingdom. 2012. Application no. 34940/10. European Court of Human Rights,
July 10.

https://doi.org/10.3390/laws15020025


https://doi.org/10.3390/laws15020025

Laws 2026, 15, 25

16 of 28

9.1. Regulatory Approaches

First, we recommend strengthening regulatory frameworks. Adopting more proactive
and stringent regulatory measures could prevent public service providers from descend-
ing into financial crisis. This would involve earlier regulatory intervention and stricter
oversight of financial management and infrastructure investment. Second, we advocate
for the establishment of public—private partnerships (PPPs) with revised risk allocation.
Redesigning contractual frameworks to distribute risks more equitably between private
operators and the public sector could help maintain private efficiency while safeguard-
ing public interests. Finally, we suggest implementing mandatory financial safety nets.
Requiring public service providers to contribute contingency funds through levies or a
specialised insurance scheme could secure service continuity even in the event of financial
failure where restructuring is not viable (Schwarcz 2017, p. 792).

Enhanced regulatory intervention is an attractive response in principle, but it is not
legally frictionless when it is directed at existing investors rather than future entrants. For
instance, the insertion of umbrella clauses may create an obstacle for enhanced regulatory
state intervention. An umbrella clause is a treaty provision under which the host state
undertakes to observe obligations it has entered into with investors or in respect of their
investments, even though such clauses are often expressed in deceptively neutral language
(Collins 2025, p. 257). For instance, Netherlands—Poland BIT (Netherlands and Poland):
“Each Contracting Party shall observe any obligations it may have entered into with regard
to investments of investors of the other Contracting Party.” (Reinisch and Schreuer 2020,
p- 857) Traditionally, international law has treated a state’s breach of contract as insufficient,
initself, to engage direct international responsibility (Collins 2025, p. 257). Umbrella clauses,
however, may alter that position by elevating certain contractual or specific commitments to
the level of treaty obligations. Consequently, where a state has previously given assurances
or entered into commitments with incumbent investors, a subsequent move to impose
stricter regulation may be framed not merely as ordinary public interest regulation, but as a
failure to honour treaty-protected obligations. This does not mean that stronger regulation
is necessarily unlawful. It does, however, suggest that enhanced regulation is often more
effective as an ex ante mechanism of risk prevention than as a comprehensive solution
to a crisis that has already matured. Once specific undertakings have been given and
investors are already established, regulatory reform may itself become the subject of further
treaty-based dispute, thereby impeding or significantly delaying the practical operation of
new rules.

9.2. Upstream Financial or Operational Restructuring

In the event that these approaches do not work, the next step should be the use of
restructuring laws. In recent years, approaches to large enterprises have focused on these
pre-insolvency collective measures, “upstream” of insolvency, which offer frameworks for
deals with creditors (Payne and Van Zwieten 2025). In the UK, this is the Companies Act
2006, Part 26A, discussed above in relation to Thames Water. This approach can work well
to address financial or operational issues where an entity has underlying viability.

However, restructuring plans and other pre-insolvency procedures have significant
limitations when applied to struggling systemically, or at least socially, important en-
terprises providing essential services. The Thames Water case illustrates the prolonged
uncertainty that can result: despite initial success in securing emergency funding, the
company’s future remains unresolved, with regulatory approaches only recently being
tightened and the ultimate viability of any restructuring plan uncertain. If the fundamental
business model is broken, and not simply a matter of being over-leveraged, it is unlikely
that creditor negotiation can produce a suitable outcome, and the plan may add yet more
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costs, potentially of an “eye-watering” nature.!” The extended timeframes inherent in
restructuring negotiations, particularly where multiple competing proposals emerge from
different creditor groups, all of whom will have their own economic interests at heart, may
also be incompatible with the urgent need to maintain essential service provision.

9.3. Ordinary Insolvency Procedures (Liquidation and Administration)

If a restructuring fails or proves inappropriate, traditional insolvency procedures can
also be used (West and Boothman 2022). Administration, governed by Schedule B1 of
the Insolvency Act 1986, serves three hierarchical purposes set out in para 3: rescuing the
company as a going concern, achieving a better result for creditors than would be possible
in an immediate liquidation, or realising property to distribute to secured or preferential
creditors. The administrator, as an officer of the court, owes duties to creditors as a whole
and exercises extensive management powers to pursue these objectives. In theory, the
administration of a large enterprise such as an airline could lead to sale as a going concern,
preserving jobs and service continuity while maximising creditor returns.

In practice, however, administration proves inadequate for certain categories of dis-
tressed enterprise. It can be difficult to find any insolvency practitioner willing to take
high-risk cases as an administrator, due to professional liability concerns (West and Booth-
man 2022). Where an administrator is appointed, their duty to creditors may conflict with
broader social imperatives to keep services operating (Parry and Bisson 2020, pp. 437—43).
Moreover, market failure may mean that no suitable private purchaser exists: the capital
requirements may be prohibitive, regulatory uncertainties may deter investors, or the
business may be profitable only with a public subsidy that private buyers will not accept
(Vaccari and Marique 2026). The social costs of service disruption, unemployment, and
regional economic impact fall outside the administrator’s statutory remit. This creates a
“too important to fail” scenario distinct from but analogous to “too big to fail” financial
institutions (Azgad-Tromer 2017). Here, the concern arises not because the entity’s collapse
would trigger systemic financial contagion but because the direct social consequences of
service interruption are politically and practically unacceptable. For this reason, in the UK,
many sectors have special administration regimes which offer state funding for the costs of
the procedure, modified objectives which allow public interest objectives, and an indemnity
for the administrator (Parry et al. 2026). Although there are many special administration
procedures, few have been used, and only the financial special administrations have been
used with regularity.

Liquidation represents the ultimate insolvency endpoint under the Insolvency Act
1986: the realisation of assets and distribution to creditors according to statutory priority.
Section 143 defines the liquidator’s general functions as “to secure that the assets of the
company are got in, realised and distributed to the company’s creditors, and, if there
is a surplus, to the persons entitled to it.” This statutory framework contemplates asset
realisation and corporate dissolution, not ongoing service provision (Parry et al. 2026).

However, recent UK practice has seen compulsory liquidation deployed as a vehicle for
publicly controlled managed wind-down of systemically important service providers (West
and Boothman 2022). When Thomas Cook collapsed in 2019, the Official Receiver, a public
insolvency practitioner employed by the Insolvency Service, was appointed liquidator and
oversaw an orderly cessation of operations, customer repatriation, and the creditor claims
process. Similarly, Carillion’s 2018 compulsory liquidation saw the Official Receiver manage
a controlled wind-down of major construction projects and public service contracts while
maintaining critical services during the transition to alternative providers. These cases

17" Re Thames Water Utilities Holdings Limited [2025] EWHC 338 (Ch), para 300.
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demonstrate that compulsory liquidation can serve as a mechanism for state-controlled
insolvency management when essential functions require orderly transfer rather than
immediate cessation.

A potential further option would be a state bailout without nationalisation. This might
appear to offer a middle path: injecting public funds to stabilise the enterprise while leaving
it in private ownership. However, this approach combines the worst features of public
and private control. The state assumes the financial risk and burden on taxpayers, yet
shareholders and creditors who presided over the company’s failure retain their interests
and may benefit from the upside of recovery funded by public money. This creates severe
moral hazard, rewarding poor management and excessive risk-taking while signalling
to other distressed companies that the state will intervene to protect private interests (de
Weijs 2013). The government gains no corresponding control rights to ensure the funds
are properly deployed or to prevent the repetition of past failures. Furthermore, bailouts
may constitute unlawful state aid or breach competition law principles requiring market
economy operator analysis (Parry and Chisman-Russell 2026). Unlike nationalisation,
which represents a clear market exit for failed private owners, bailouts may perpetuate
zombie companies and distort competitive markets by sustaining enterprises that market
forces have determined should be restructured or removed (Chang et al. 2021). Where
public funds must be deployed, public ownership provides accountability, control, and the
possibility of eventual returns to taxpayers through re-privatisation once the enterprise
is stabilised.

9.4. Nationalisation

It is at this point, when restructuring plans have failed to produce a viable solution,
when no private buyer emerges in administration, and when liquidation is socially impossi-
ble and bailouts are rejected on economic grounds, that nationalisation provides a necessary
final option. Nationalisation, therefore, represents not a rejection of market mechanisms
but rather that the end of the line has been reached. It occurs only after market-based
restructuring and market-based sale processes have both proven inadequate to resolve the
crisis while maintaining essential service provision.

The critical question in nationalisation is, as discussed, the compensation payable
to expropriated shareholders and, potentially, to creditors. We have previously noted,
illustrated by the Northern Rock example, that British shareholders have been found to
be entitled to zero compensation in the event of nationalisation of an insolvent entity. In
contrast, non-national investors find themselves on quite a different footing where their
home state has a BIT. We propose a subjective and proportionate approach taking account
of the entity’s insolvency, whilst noting that precedents do not augur well. To date, no
investment arbitral tribunal has accepted a company’s financial distress or insolvency
as a valid reason to reduce the compensation owed to foreign investors. Additionally, a
subjective approach based on the circumstances of the case was not taken in Santa Elena v
Costa Rica and Metalclad v United Mexican States,'® where environmental damages were not
recognised by investment arbitral tribunals as a valid reason for paying less compensation
for the nationalised property. We consider that a different approach to compensation
should, however, be considered.

Although international investment law, particularly bilateral investment treaties (BITs),
typically requires “prompt, adequate and effective” compensation reflecting fair market
value, this standard was developed for functioning enterprises arbitrarily seized by states,
not insolvent ones that are nationalised to enable the continuity of public services (Kriebaum

18 Compaiiia del Desarrollo de Santa Elena SA v Republic of Costa Rica, ICSID Case No ARB/96/1, Final Award (17
February 2000).
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2007). This basic rule is ill-suited to such cases. The seminal case of Factory at Chorzéw
requires a comparison between “the situation which would, in all probability, have existed
if [the wrongful act] had not been committed” with the actual situation following the
breach. If applied to the nationalisation of insolvent companies, this comparison supports
insolvency-based compensation. Although that case was factually different in considering
compensation for a factory that came into Polish territory when Silesia voted to be part of
Poland rather than Germany in 1922, the subjective approach set out is persuasive in the
insolvency context.

Hypothetically, for example, if Thames Water were nationalised in circumstances
where shareholders would have received nothing had it instead gone through a restructur-
ing plan, administration, or liquidation, this could arguably justify compensating them at
zero on the basis of the Chorzéw standard. The expropriation would have caused them
no loss, because they would have lost their investment through insolvency in any event.
Rather than asking “what if the company had continued operating successfully?” it is
better to ask “what would shareholders have received through the alternative legal process
(insolvency) that nationalisation displaced?”

Admittedly, investment tribunals have rarely applied Chorzéw in this manner, as we
have noted. The favoured approach is generally to value expropriated assets as going
concerns without regard to pre-existing financial difficulties. However, this approach
reflects interpretive choices and does not inevitably follow from Chorzéw itself. For example,
the tribunal in Quiborax v Bolivia'® demonstrated that pre-existing liabilities (in that case,
environmental clean-up costs) can reduce compensation on the basis that the company
would have had to pay these anyway. Similarly, in compensation cases arising from the
Argentine crisis, LG&E Energy Corp v Argentina®® and Continental Casualty v Argentina,?! it
was accepted that compensation must reflect actual economic circumstances rather than
hypothetical scenarios that ignore context. Admittedly, care should be taken not to translate
approaches from regulatory measures in an economic crisis to the nationalisation of an
insolvent entity outside of an economic crisis. These cases, however, illustrate that there
can be discounts on subjective grounds (Marboe 2006; Kriebaum 2007).

Extending this approach to the nationalisation of an insolvent company, it could
be argued that if a company’s financial position was such that shareholders faced total
loss through insolvency, compensating them at that level (zero) properly applies Chorzéw
by ensuring that they are in the position they would have occupied without the state’s
intervention. Where, as in the SNS example above, there was a prospect of some return in
an insolvency, the compensation could reflect that. Paying full market value compensation
would, however, ignore the reality that market-based solutions have been exhausted. That
is, if the company had genuine market value, private buyers such as distressed debt
investors would have emerged (Paterson 2020).

A further refinement concerns prior public support. Where an essential public service
provider entered and remained in its crisis phase only because of extraordinary state aid,
the compensation exercise should do more than simply disregard the value generated by
that intervention. Where the governing legal framework permits, it should also consider
whether crisis phase public support ought to be reflected as a negative adjustment in the
valuation, so that investors do not recover value created by the state rather than by the
undertaking itself (Calamita 2010). This is particularly compelling where the undertaking’s
continued existence depended, from the outset of the crisis period, on rescue finance,
guarantees, or comparable public measures.

19 ICSID Case No. ARB/06/2, Award (16 September 2015).
20 ICSID Case No. ARB/02/1, Award (25 July 2007).
21 1CSID Case No. ARB/03/9, Award (5 September 2008).
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The point is not punitive. It is to ensure that compensation remains anchored to
genuine loss and does not permit investors to appropriate the benefits of public intervention
(Marzal 2024). The Northern Rock compensation model is instructive in this respect. It
required the valuer to proceed on the assumptions that all Bank of England and Treasury
assistance had been withdrawn, that no future assistance would be available, and that
Northern Rock was not a going concern but in administration, thereby stripping out
value that was attributable to state support rather than to the undertaking’s own position
(Calamita 2010). Read alongside the ECHR-oriented valuation analysis discussed by
(Marzal 2024), there is also a principled basis for the view that, in exceptional financial-
sector cases, valuation assumptions may legitimately reflect public-policy concerns such as
the avoidance of moral hazard.

The suggested approach offers several advantages. It avoids what may be seen as
unjust enrichment of investors who presided over corporate failure. It respects the cred-
itor priority hierarchy established by insolvency law, and it ensures that nationalisation
costs reflect genuine loss rather than hypothetical going-concern value that the market
demonstrably did not support. Whilst this may create tension with BIT obligations, which
typically contain limited exceptions for regulatory measures and are unlikely to have ex-
pressly contemplated insolvency of the expropriated entity, the argument can be advanced
that compensation principles should adapt to context. If nationalisation occurs specifically
because the enterprise is insolvent and no private solution exists, the relevant comparator
for “adequate” compensation is what would have happened in an insolvency, not an ar-
tificial market value that presumes solvency. This approach would require an expansive
approach to proportionality as a basis for compensation, although we also note criticism of
deferential approaches by (Henckels 2013). Failing that, it would require renegotiation of
investment treaty standards or acceptance of potential treaty claims. We consider, however,
that it provides a defensible basis for compensation that is both economically rational and
consistent with domestic insolvency law principles that would otherwise govern creditor
and shareholder entitlements.

9.5. Counterarguments Against the Suggested Approach

The proposal to compensate investors for the expropriation of an insolvent entity at a
value that reflects its insolvency, rather than full market value, might give rise to several
significant objections, which we consider in this section. We will consider the strongest
anticipated arguments against the framework and evaluate whether they undermine
its viability.

First, foreign investors will argue that they made investment decisions in reasonable
reliance on bilateral investment treaty protections, guaranteeing full market value com-
pensation for expropriation. For example, when a Canadian pension fund or Australian
infrastructure investor acquired Thames Water shares, they did so understanding that UK
law provided regulatory stability and that international treaties offered protection against
uncompensated takings. To retrospectively apply insolvency-based valuation, it might be
argued, constitutes a fundamental breach of the investment bargain and violates the rule of
law principle that legal rules should not be changed retroactively to the detriment of those
who relied upon them (Fuller 1969).

This objection has force but ultimately fails to distinguish between legitimate cases
based on state arbitrariness and illegitimate expectations (Henckels 2020). It is a funda-
mental rule that an investment in any company carries the risk of insolvency. No legal
system can guarantee shareholders protection from commercial failure, and insolvency
proceedings commonly provide that shareholders receive nothing when liabilities exceed
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assets, for example, under the UK waterfall discussed in Re Nortel Companies and others®2.
Foreign investors purchasing shares in UK companies are not investing in some special
risk-free asset class; they acquire equity subject to all the normal incidents of share owner-
ship under English law, including subordination to creditors and exposure to insolvency
risk. Accordingly, the legitimate expectation when investing in UK utilities, without some
undertaking or representation by the state,?® is that UK law will govern the company’s
affairs, including insolvency if it occurs. What investors cannot legitimately expect is that
the state will rescue their failed investment at public expense by paying market value
compensation untethered to what those shares would actually be worth in the insolvency
proceedings that nationalisation displaces.

Moreover, as we have noted, investment treaty protections were designed to prevent
arbitrary or discriminatory expropriation of functioning businesses, not to transform
insolvency into a windfall for shareholders who would otherwise receive nothing. If
a government seized a profitable foreign-owned mine for political kudos, full market
value compensation is appropriate because the mine had genuine value that the state
has appropriated. In contrast, if the government nationalises a failing water company to
prevent service collapse, paying “market value” for shares that would be worthless in
liquidation does not compensate for lost value; rather, it creates value where none existed.?*
The investor’s legitimate expectation extends to protection against arbitrary state action,
not to insurance against commercial failure.?®

A related objection focuses on potential consequences rather than individual fairness.
If the UK adopts insolvency-based compensation for nationalisations, it can be anticipated
that foreign investors will rationally adjust their behaviour. Either they will avoid investing
in UK essential service providers entirely, or they will demand substantially higher returns
to compensate for the perceived expropriation risk. This could deprive the UK of necessary
foreign capital for infrastructure investment, or make such capital prohibitively expensive.

This argument overstates the practical risk, however. First, the framework that is
proposed applies only in relatively unusual cases where companies are genuinely insolvent
or failing. These are contexts where market-based approaches have failed and private
investors have already lost confidence and withdrawn capital. If Thames Water reaches the
point where nationalisation becomes necessary, this indicates that private capital markets
have already determined that the company is not viable under current ownership. The
proposed approach does not apply to the seizure of profitable, well-managed utilities;
rather, it is a framework for intervention when private ownership has demonstrably failed.
Rational investors can distinguish between these scenarios. An investor considering a stake
in a well-capitalised, competently managed UK utility has no reason to fear insolvency-
based compensation.

Second, the current system creates perverse incentives that may be more damaging to
capital allocation than the proposed framework. If investors believe that struggling essential
service providers will always be bailed out at full market value, either through direct
state subsidy or through generous nationalisation compensation, this presents problems
of moral hazard and encourages excessive risk-taking and poor governance (de Weijs
2013). Investors have less incentive to monitor management or enforce prudent capital
structures if they believe the state will ultimately absorb downside risk while they retain
upside potential.

22 [2013] UKSC 52, para 31.

2 Total SAv Argentine Republic, ICSID Case No ARB/04/01, Decision on Liability (27 December 2010), para 120.

2 Rumeli Telekom AS and Telsim Mobil Telekomunikasyon Hizmetleri AS v Republic of Kazakhstan (Decision on
Annulment, ICSID Case No ARB/05/16, 25 March 2010) para 170.

%5 Parkerings-Compagniet AS v Republic of Lithuania (Award, ICSID Case No ARB/05/8, 11 September 2007) paras
331-33, 346.
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Even if insolvency-based compensation is defensible in principle, critics might argue
that it is impractical because it will trigger widespread investment treaty arbitration,
damage the UK’s reputation as an investment destination (Allee and Peinhardt 2011,
p- 401), and create legal uncertainty that outweighs any savings on compensation. If
major pension funds and sovereign wealth funds commence ICSID arbitrations claiming
billions in treaty violations, the UK faces protracted litigation, potential adverse awards,
and significant reputational harm in international capital markets. The prudent course,
this argument suggests, is to pay full market value compensation, avoid arbitration, and
maintain the UK’s standing as a reliable, rule-of-law jurisdiction.

The fact that investors may bring treaty claims does not establish that such claims
would succeed, however. International investment tribunals operate according to legal
standards, and if insolvency-based compensation can be defended as consistent with
BIT obligations, as we argued above, arbitration risk exists but is manageable. The UK
could robustly defend such claims by arguing that: (1) the measure falls within regulatory
discretion for addressing corporate insolvency; (2) compensation is “adequate” when
measured against what investors would receive in the alternative scenario of insolvency
proceedings; (3) the public interest in maintaining essential services justifies the measure;
and (4) treaty protections were not intended to guarantee bailouts for failing companies.

Moreover, there are strategic reasons why the threat of widespread arbitration may be
exaggerated (Hall and Weghmann 2019b). Individual shareholders face collective action
problems, high arbitration costs, and uncertain prospects of success. Institutional investors
must consider the reputational consequences of being seen to profit from state rescue of
their failed investments. This is particularly so for sovereign wealth funds and public
pension schemes that face political accountability. Class actions in investment arbitration
are not available, meaning each claimant must pursue individual proceedings, multiplying
costs and creating coordination challenges. While some claims would likely be filed, a
flood of arbitrations is not inevitable.

As for reputational damage, the counter-narrative is that the UK demonstrates commit-
ment to the rule of law by refusing to reward failed private ownership at taxpayer expense.
A government that pays full market value for insolvent companies signals that foreign
investors are insulated from the consequences of poor governance and mismanagement.
This is hardly a message that inspires confidence in market discipline. Conversely, a trans-
parent framework that applies insolvency principles consistently demonstrates that the
UK adheres to its own legal norms even in politically difficult circumstances. International
investors sophisticated enough to hold major stakes in UK utilities are also sophisticated
enough to understand that equity investment carries insolvency risk.

A further practical objection concerns the difficulty of determining insolvency counter-
factual values, particularly for complex, systemically important companies. What would
Thames Water shareholders receive in a hypothetical administration or liquidation? This
requires assessing whether the company is balance-sheet insolvent, what assets could be
realised and at what values, what priority creditors would absorb, what administration
costs would be incurred, and whether equity would receive anything at all. These are
contested, technical questions vulnerable to manipulation and disagreement. In the SNS
example discussed above, it took ten years for shareholders to receive compensation (Jones
Day 2023). The compensation determination process could become as protracted and
expensive as full market value appraisals, negating any supposed advantages.

UK insolvency law has developed increasingly sophisticated approaches to valuation
in restructuring proceedings, however (Zaman 2022). This could be supported with an
independent valuation mechanism to assess the impact of the insolvency, with appropriate
appeal rights for disputing parties. As previously noted, a similar approach was taken in
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the Northern Rock compensation scheme, which employed independent valuers to assess
what shareholders would have received without state intervention.

Finally, critics might argue that insolvency-based compensation addresses only symp-
toms rather than causes. If Thames Water failed due to regulatory capture, inadequate
Ofwat oversight, or perverse incentive structures in water industry regulation, then chang-
ing nationalisation compensation rules does nothing to prevent future failures. The govern-
ment might still face recurring crises requiring intervention, and the fundamental question
of how to ensure that essential services are competently managed and adequately capi-
talised remains unanswered. Focusing on compensation methodology may distract from
more important reforms, which is why we put sound governance at the first stage of
our roadmap and nationalisation as the last. The compensation question arises after other
measures have failed. It addresses what happens when, despite optimal regulation and gov-
ernance structures, a systemically important company nevertheless becomes distressed. In
that scenario, having a principled, defensible approach to compensation remains important
even if prevention would have been preferable.

None of the anticipated objections to insolvency-based compensation arguably prove
fatal to the proposal. The strongest arguments are those concerning legitimate expectations
and capital allocation effects, but there are persuasive responses grounded in fundamental
principles of corporate law and investment risk. Practical challenges around valuation
and arbitration risk exist but are manageable through appropriate institutional design.
Major insolvencies are hard cases, and perfect response systems are difficult to achieve.
Our suggested framework respects both the rule of law and basic principles of equity
that shareholders in failed companies should not be enriched at public expense and that
nationalisation should serve public interests rather than rescue private investors from the
consequences of commercial failure.

10. Conclusions

Nationalisation is part of the toolbox that can be employed with respect to important
service providers who are in financial difficulties but preferably should be deployed only
after market-based solutions have been exhausted. In this paper, we set out a four-tier
framework: enhanced regulation, upstream restructuring prior to insolvency, the usage
of ordinary insolvency procedures in preference to bailouts, and, ultimately, nationalisa-
tion. This is an approach that respects market mechanisms but also acknowledges their
limitations when public services are at stake. We have discussed how the Thames Water
situation exemplifies the challenges: this is a company providing an essential service to
16 million users but where private ownership appears to have failed both financially and
operationally and where the use of the restructuring plan has seen prolonged uncertainty
without guaranteed resolution.

As we have discussed, the principal obstacle to the rational use of nationalisation as a
crisis response tool will often be the compensation regime imposed by bilateral investment
treaties. The requirement to pay “prompt, adequate and effective” compensation at full
market value, with no possibility for a discount in the event of an insolvency having been
anticipated, transforms nationalisation from a measure to address corporate failure into an
expensive state bailout that rewards the very investors who enjoyed the upside when the
enterprise was healthy. This creates a perverse dynamic: the worse a company’s perfor-
mance and the more clearly private ownership has failed, the less politically sustainable
it becomes to pay market-value compensation. Yet, the typical BIT appears to mandate
precisely that outcome.

The alternative approach advanced here would value expropriated interests on a
subjective and proportionate basis (Marboe 2006), taking account of the worthless value of
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such interests in insolvency. This approach offers both economic rationality and alignment
with domestic legal principles. If shareholders would receive nothing in an insolvency
procedure, the compensation payable in nationalisation should reflect that reality. If
creditors would receive only a fraction of their claims in administration, that fraction
represents the appropriate baseline. Compensation on this basis reflects that nationalisation
in these circumstances is being used in place of insolvency procedures and should be
valued accordingly.

Implementing this approach, however, requires confronting the constraints of interna-
tional investment law. BITs were designed to protect against the arbitrary expropriation of
functioning enterprises, not to guarantee market-value bailouts for failed companies. There
is scope for an argument that “adequate” compensation in the insolvency context should be
measured against what investors would receive in insolvency proceedings. However, prag-
matically, achieving this framework may require sympathetic approaches in arbitration, as
there is no direct precedent. Otherwise, there is the difficult approach of the renegotiation
of investment treaties to include explicit carve-outs for the nationalisation of insolvent or
failing essential service providers or the acceptance that some treaty claims may arise. The
rise in the foreign ownership of shares arguably necessitates that this approach be taken.

Without reform, governments face a difficult trilemma if market options do not offer
a solution. This is whether to allow essential services to fail (which would be politically
unacceptable), to bail out failed companies at full market value (which is economically
wasteful and morally hazardous), or to nationalise while paying compensation on a market
value basis that bears no relation to underlying value (effectively, the state subsidy of private
investment losses). The insolvency-based compensation framework that we have set out
offers an escape from this trilemma, enabling the state to intervene decisively when markets
fail, while ensuring that compensation reflects genuine rather than hypothetical value, in
cases where the entity is insolvent. For Thames Water and other distressed essential service
providers, this approach would allow nationalisation to serve its proper function: not as a
wealth transfer to failed investors and opportunists, but as a crisis resolution mechanism of
last resort that protects public services while respecting the principle that equity and debt
investors in insolvent companies should bear the consequences of commercial failure.

Author Contributions: Conceptualization, R.P.; Formal analysis, R.P. and H.S.; Writing—original
draft, H.S.; Writing—review & editing, R.P. All authors have read and agreed to the published version
of the manuscript.

Funding: This research received no external funding.
Institutional Review Board Statement: Not applicable.
Informed Consent Statement: Not applicable.

Data Availability Statement: The original contributions presented in this study are included in the
article. Further inquiries can be directed to the corresponding author.

Acknowledgments: We are grateful the anonymous reviewers for insightful comments on an earlier
version, as well as to the editors for careful work. Particular thanks to Richard Bulmore of Ashurst
for the conversation that led us to write this paper. An earlier version of the paper was presented that
the INSOL Europe Academic Conference in Vienna on 9 October 2025. We thank those who attended
for their attention and their questions, particularly Gert Jan Boon for bringing our attention to the
SNS case.

Conflicts of Interest: The authors declare no conflict of interest.

https://doi.org/10.3390/laws15020025


https://doi.org/10.3390/laws15020025

Laws 2026, 15, 25 25 of 28

References

Allee, Todd, and Clint Peinhardt. 2011. Contingent Credibility: The Impact of Investment Treaty Violations on Foreign Direct
Investment. International Organization 65: 401-32. [CrossRef]

Azgad-Tromer, Shlomit. 2017. Too Important to Fail: Bankruptcy versus Bailout of Socially Important Non-Financial Institutions.
Harvard Business Law Review 7: 159-217. [CrossRef]

Barradale, Geoff. 2026. Customers Don’t Want Thames Water to Be Saved with a Debt Deal—They Want It to Be Nationalized. January
12. Available online: https://www.bigissue.com/news/social-justice/thames-water-nationalised-debt-water-bills/ (accessed on
26 March 2026).

Benson, Michael. 2025. When Will My Local Operator Train Be Nationalised? House of Commons Library. January 8. Available online:
https:/ /commonslibrary.parliament.uk /when-will-my-local-train-operator-be-nationalised (accessed on 26 March 2026).

Buffa Di Perrero, Alberto, Julian T. Chow, Marc C. Dobler, Silvia Iorgova, Turgut Kisinbay, Michael Moore, Jiri Podpiera, Katharine
Seal, Volodymyr Tulin, and Jianping Zhou. 2012. The Too-Important-to-Fail Conundrum: Impossible to Ignore and Difficult to
Resolve. In Building a More Resilient Financial Sector: Reforms in the Wake of the Global Crisis. Edited by Aditya Narain, Inci Otker
and Ceyla Pazarbasioglu. Washington, DC: International Monetary Fund.

Calamita, N. Jansen. 2010. The British Bank Nationalisations: An International Law Perspective. International and Comparative Law
Quarterly 59: 119-51.

Chang, Qingqing, Yisihong Zhou, Guanggiang Liu, Di Wang, and Xiaojie Zhang. 2021. How Does Government Intervention Affect the
Formation of Zombie Firms? Economic Modelling 94: 768. [CrossRef]

Clifford Chance. 2019. UK Nationalisation: The Law and the Cost. London: Clifford Chance. Available online:
https:/ /www.cliffordchance.com /briefings /2018 /03 /uk_nationalisationthelawandthecost.html (accessed on 26 March 2026).

Collins, David. 2023. An Introduction to International Investment Law. Cambridge: Cambridge University Press.

Collins, David. 2025. Foundations of International Economic Law, 2nd ed. Cheltenham: Edward Elgar.

Couwenberg, Oscar, and Stephen J. Lubben. 2019. Not a Bank, Not a SIFI; Still Too Big to Fail. Emory Bankruptcy Developments Journal
35: 53-91.

De La Cruz, Adriana, Alejandra Medina, and Yun Tang. 2019. Owners of the World’s Listed Companies. OECD Capital Market Series.
Paris: OECD. Available online: https:/ /www.oecd.org/content/dam/oecd/en/publications/reports /2019 /10/owners-of-the-
world-s-listed-companies_6f8bda93/ed7ca2{3-en.pdf (accessed on 26 March 2026).

de Weijs, Rolef J. 2013. Too Big to Fail as a Game of Chicken with the State: What Insolvency Law Theory Has to Say about TBTF and
Vice Versa. European Business Organization Law Review 14: 201-23. [CrossRef]

Erkan, Mustafa. 2010. International Energy Investment Law: Stability Through Contractual Clauses. Alphen aan den Rijn: Kluwer Law
International.

Fuller, Lon L. 1969. The Morality of Law, rev. ed. New Haven: Yale University Press.

Godwin, Eleanor. 2025. Thames Water’s Bailout: The Public Cost of Corporate Failure. Good Jobs First, April 28. Available online:
https:/ /goodjobsfirst.org/thames-waters-bailout-the-public-cost-of-corporate-failure/ (accessed on 26 March 2026).

Hall, David, and Vera Weghmann. 2019a. Public Ownership, Benefits and Compensation I: Benefits of Nationalisation of UK Water and Energy
Grid and Legal and Economic Issues in Determining Compensation. Working Paper. London: Public Services International Research
Unit. Available online: https://gala.gre.ac.uk/id/eprint/26026/ (accessed on 26 March 2026).

Hall, David, and Vera Weghmann. 2019b. Public Ownership, Benefits and Compensation III: The Potential Risk of Legal Action Under
BITs or ECT over Compensation for Nationalisation of Water and Energy Grid Companies. Working Paper. London: Public Services
International Research Unit. Available online: https://gala.gre.ac.uk/id/eprint/25939/7/25939%20HALL_Public_Ownership_
Benefits_And_Compensation_3_(AAM)_2019.pdf (accessed on 26 March 2026).

Hall, Luke. 2023. Too Big to Fail, Again? “‘Moral Hazard’ in 2023. Available online: https:/ /www.teamspirit.co.uk/news-insights /too-
big-to-fail-again-revisiting-moral-hazard-in-2023 (accessed on 14 March 2026).

Henckels, Caroline. 2013. Balancing Investment Protection and the Public Interest: The Role of the Standard of Review and the
Importance of Deference in Investor-State Arbitration. Journal of International Dispute Settlement 4: 197-221. [CrossRef]

Henckels, Caroline. 2020. Legitimate Expectations and the Rule of Law in International Investment Law. In Investment Protection
Standards and the Rule of Law. Oxford: Oxford University Press, pp. 43-66.

HM Treasury. 2009. The Nationalisation of Northern Rock. HC 298. London: The Stationery Office. Available online:
https:/ /www.nao.org.uk/reports/hm-treasury-the-nationalisation-of-northern-rock/ (accessed on 26 March 2026).

Isaac, Anna. 2024. Thames Water Supply ‘on Knife-Edge’ with £23bn Repairs Needed. Guardian (London), November 17. Available
online: https://www.theguardian.com /business/2024/nov /17 / thames-water-supply-knife-edge-23bn-repairs-needed (accessed
on 26 March 2026).

James, Helen, and Sarah Knuth. 2025. Protecting Capital Value, Producing Risk: Thames Water, Infrastructural Valuation and the
Paradox of Financial De-risking. Journal of City Policy and Economy 4: 173-96. [CrossRef]

https:/ /doi.org/10.3390/laws15020025


https://doi.org/10.1017/S0020818311000099
https://doi.org/10.2139/ssrn.2551237
https://www.bigissue.com/news/social-justice/thames-water-nationalised-debt-water-bills/
https://commonslibrary.parliament.uk/when-will-my-local-train-operator-be-nationalised
https://doi.org/10.1016/j.econmod.2020.02.017
https://www.cliffordchance.com/briefings/2018/03/uk_nationalisationthelawandthecost.html
https://www.oecd.org/content/dam/oecd/en/publications/reports/2019/10/owners-of-the-world-s-listed-companies_6f8bda93/ed7ca2f3-en.pdf
https://www.oecd.org/content/dam/oecd/en/publications/reports/2019/10/owners-of-the-world-s-listed-companies_6f8bda93/ed7ca2f3-en.pdf
https://doi.org/10.1017/S1566752912001139
https://goodjobsfirst.org/thames-waters-bailout-the-public-cost-of-corporate-failure/
https://gala.gre.ac.uk/id/eprint/26026/
https://gala.gre.ac.uk/id/eprint/25939/7/25939%20HALL_Public_Ownership_Benefits_And_Compensation_3_(AAM)_2019.pdf
https://gala.gre.ac.uk/id/eprint/25939/7/25939%20HALL_Public_Ownership_Benefits_And_Compensation_3_(AAM)_2019.pdf
https://www.teamspirit.co.uk/news-insights/too-big-to-fail-again-revisiting-moral-hazard-in-2023
https://www.teamspirit.co.uk/news-insights/too-big-to-fail-again-revisiting-moral-hazard-in-2023
https://doi.org/10.1093/jnlids/ids027
https://www.nao.org.uk/reports/hm-treasury-the-nationalisation-of-northern-rock/
https://www.theguardian.com/business/2024/nov/17/thames-water-supply-knife-edge-23bn-repairs-needed
https://doi.org/10.3138/jccpe-2024-0032
https://doi.org/10.3390/laws15020025

Laws 2026, 15, 25 26 of 28

Jones Day. 2023. Getting Compensation After a Bank Bailout: Lessons From a Decade of SNS Litigation. Jones Day Insights, October.
Available online: https://www.jonesday.com/en/insights/2023/10/ getting-compensation-after-a-bank-bailout-lessons-from-
a-decade-of-sns-litigation (accessed on 26 March 2026).

Kay, John. 2018. Ten Years After Northern Rock’s Nationalisation. British Academy Blog, February 22. Available online:
https:/ /www.thebritishacademy.ac.uk/blog/ten-years-after-nationalisation-northern-rock/ (accessed on 26 March 2026).
Kishimoto, Satoko, and Olivier Petitjean. 2017. Reclaiming Public Services How Cities and Citizens Are Turning Back Privatisation.
Amsterdam: Transnational Institute. Available online: https://www.tni.org/en/publication/reclaiming-public-services (accessed

on 26 March 2026).

Kishimoto, Satoko, Lavinia Steinfort, and Olivier Petitjean. 2020. The Future Is Public: Towards Democratic Ownership of Public Services.
Amsterdam: Transnational Institute. Available online: https://www.tni.org/en/publication/the-future-is-public-democratic-
ownership-of-public-services (accessed on 26 March 2026).

Kriebaum, Ursula. 2007. Regulatory Takings: Balancing the Interests of the Investor and the State. Journal of World Investment & Trade 8:
717-44.

Kriebaum, Ursula, and August Reinisch. 2019. Property, Right to, International Protection. In Max Planck Encyclopedias of International
Law. Oxford: Oxford University Press. Available online: https://opil.ouplaw.com/display/10.1093 /law:epil /9780199231690 /law-
9780199231690-e864 (accessed on 26 March 2026).

Labour Party. 2019. Bringing Energy Home. Available online: https://www.labour.org.uk/wp-content/uploads/2019/03/Bringing-
Energy-Home-2019.pdf (accessed on 26 March 2026).

Marboe, Irmgard. 2006. Compensation and Damages in International Law: The Limits of “Fair Market Value”. Journal of World
Investment & Trade 7: 723-59.

Marzal, Toni. 2024. Conjuring Markets: Valuation in Comparative International Economic Law. Journal of International Economic Law 27:
353-70. [CrossRef]

Mouyal, Lone Wandahl. 2016. International Investment Law and the Right to Regulate: A Human Rights Perspective. Abingdon: Routledge.

Netherlands and Poland. Agreement on Encouragement and Reciprocal Protection of Investments between the Kingdom of the
Netherlands and the Republic of Poland. Signed 7 September 1992. Entered into Force 1 February 1994. Terminated 2 February
2019. UNCTAD Investment Policy Hub. Available online: https://investmentpolicy.unctad.org/international-investment-
agreements/treaties/bit/2643 /netherlands---poland-bit-1992- (accessed on 26 March 2026).

Office for National Statistics. 2026. Ownership of UK Quoted Shares: 2024. Available online: https://www.ons.gov.uk/economy/
investmentspensionsandtrusts/bulletins /ownershipofukquotedshares /2024 (accessed on 26 March 2026).

Parry, Rebecca, and Lee Chisman-Russell. 2026. Insolvency and Competition Law. In Dissecting Insolvency Law-a Legal and Cross-
Disciplinary Analysis. Edited by Emilie Ghio. Cheltenham: Edward Elgar.

Parry, Rebecca, and Roger Bisson. 2020. Legal Approaches to Management of the Risk of Cloud Computing Insolvencies. Journal of
Corporate Law Studies 20: 421-51. [CrossRef]

Parry, Rebecca, Eugenio Vaccari, and Sanjay Chapagain. 2026. A Critical Review of UK Special Administrations and Their Alternatives
for Struggling Providers of Public Functions. Journal of Business Law 2026: 176-203.

Paterson, Sarah. 2020. Corporate Reorganisation and Forces of Change. Oxford: Oxford University Press.

Payne, Jennifer. 2018. The Role of the Court in Debt Restructuring. Cambridge Law Journal 77: 167-99. [CrossRef]

Payne, Jennifer, and Kristin Van Zwieten. 2025. Introduction. In Corporate Restructuring in Flux. Edited by Jennifer Payne and Kristin
Van Zwieten. Oxford: Hart.

Pratley, Nils. 2024. Cheap Sales, Debt and Foreign Takeovers: How Privatisation Changed the Water Industry. Guardian (London), July
10. Available online: https:/ /www.theguardian.com/business/article/2024 /jul /10/cheap-sales-debt-and-foreign-takeovers-
how-privatisation-changed-the-water-industry (accessed on 26 March 2026).

Pryke, Michael. 2021. Privatising Thames Water: How Did a Public Utility Turn into a Financial Instrument? Open University
OpenLearn. Available online: https://www.open.edu/openlearn/money-business/business-strategy-studies/privatising-
thames-water (accessed on 30 July 2025).

Radi, Yannick. 2020. Rules and Practices of International Investment Law and Arbitration. Cambridge: Cambridge University Press.

Reinisch, August, and Christoph Schreuer. 2020. International Protection of Investments: The Substantive Standards. Cambridge: Cambridge
University Press.

Riaz, Ayesha. 2021. Section 3 and 4 of the Human Rights Act and Their impacts on the United Kingdom’s Constitutional Arrangements.
Queen Mary Law Journal, 133-50. [CrossRef]

Ripinsky, Sergey, and Kevin Williams. 2008. Damages in International Investment Law. London: British Institute of International and
Comparative Law.

Robinson, Michael. 2017. How Macquarie Bank Left Thames Water with Extra £2bn Debt. BBC, September 5. Available online:
https:/ /www.bbc.co.uk/news/business-41152516 (accessed on 26 March 2026).

https:/ /doi.org/10.3390/laws15020025


https://www.jonesday.com/en/insights/2023/10/getting-compensation-after-a-bank-bailout-lessons-from-a-decade-of-sns-litigation
https://www.jonesday.com/en/insights/2023/10/getting-compensation-after-a-bank-bailout-lessons-from-a-decade-of-sns-litigation
https://www.thebritishacademy.ac.uk/blog/ten-years-after-nationalisation-northern-rock/
https://www.tni.org/en/publication/reclaiming-public-services
https://www.tni.org/en/publication/the-future-is-public-democratic-ownership-of-public-services
https://www.tni.org/en/publication/the-future-is-public-democratic-ownership-of-public-services
https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e864
https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e864
https://www.labour.org.uk/wp-content/uploads/2019/03/Bringing-Energy-Home-2019.pdf
https://www.labour.org.uk/wp-content/uploads/2019/03/Bringing-Energy-Home-2019.pdf
https://doi.org/10.1093/jiel/jgae021
https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bit/2643/netherlands---poland-bit-1992-
https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bit/2643/netherlands---poland-bit-1992-
https://www.ons.gov.uk/economy/investmentspensionsandtrusts/bulletins/ownershipofukquotedshares/2024
https://www.ons.gov.uk/economy/investmentspensionsandtrusts/bulletins/ownershipofukquotedshares/2024
https://doi.org/10.1080/14735970.2020.1724504
https://doi.org/10.1017/S0008197318000016
https://www.theguardian.com/business/article/2024/jul/10/cheap-sales-debt-and-foreign-takeovers-how-privatisation-changed-the-water-industry
https://www.theguardian.com/business/article/2024/jul/10/cheap-sales-debt-and-foreign-takeovers-how-privatisation-changed-the-water-industry
https://www.open.edu/openlearn/money-business/business-strategy-studies/privatising-thames-water
https://www.open.edu/openlearn/money-business/business-strategy-studies/privatising-thames-water
https://doi.org/10.26494/QMLJ72464
https://www.bbc.co.uk/news/business-41152516
https://doi.org/10.3390/laws15020025

Laws 2026, 15, 25 27 of 28

Sahin, Hakan. 2024. Understanding Re-Nationalisation through the Theory of Obsolescing Bargain and Political Institutions: The Case
of Argentina. Nottingham Law Journal 32: 73-95.

Salacuse, Jeswald W. 2021. The Law of Investment Treaties, 3rd ed. Oxford: Oxford University Press.

Schwarcz, Steven L. 2017. Too Big to Fool: Moral Hazard, Bailouts, and Corporate Responsibility. Minnesota Law Review 102: 761-802.

Smith, Robert, Gill Plimmer, and Euan Healy. 2024. How Thames Water Became a Battleground for Hedge Funds. Financial Times
(London), November 10. Available online: https:/ /www.ft.com/content/508771ea-2d4f-420e-9631-4d9a1dcf8062 (accessed on 26
March 2026).

Thames Water. 2026. Recapitalisation Update—Press Speculation on London & Valley Water’s Proposal. Available on-
line: https://www.thameswater.co.uk/news/2026/mar/recapitalisation-update-press-speculation-on-london-valley-water-
s-proposal (accessed on 18 March 2026).

Tishler, Sarah C. 2015. A New Approach to Shareholder Standing before the European Court of Human Rights. Duke Journal of
Comparative and International Law 25: 259-87.

UK Parliament. 2015. Foreign Ownership of UK Assets. Hansard Parliamentary Debates, House of Lords, vol. 767, col. 333, November
19. Available online: https:/ /hansard.parliament.uk/lords/2015-11-19 /debates/15111930000822 / ForeignOwnershipOfUK Assets
(accessed on 26 March 2026).

UNISON. 2024. Opinion: Water Under Pressure—The Case for Renationalization. December 19. Available online:
https:/ /www.unison.org.uk/news/article/2024/12 /opinion-water-under-pressure-the-case-for-renationalisation/ (accessed
on 26 March 2026).

United Kingdom and Australia. 2021. Free Trade Agreement Between the United Kingdom of Great Britain and Northern Ire-
land and Australia. Signed 17 December 2021, Entered into Force 31 May 2023, Treaty Series No. 37 (2023). Available
online: https://assets.publishing.service.gov.uk/media/6504a782fc63f6001495738d /TS_37.2023_UK_Australia_Free_Trade_
Agreement_voll.pdf (accessed on 26 March 2026).

United Kingdom and Canada. 2020. Agreement on Trade Continuity Between the United Kingdom of Great Britain and Northern
Ireland and Canada. Signed 9 December 2020. Entered into Force 1 April 2021. Treaty Series No. 22 (2025). Available
online: https://assets.publishing.service.gov.uk/media/67f79199c6046b50261bc7a5/TS_22.2025_Agreement_Trade_Continuity_
Canada.pdf (accessed on 26 March 2026).

United Kingdom and European Union. 2020. Trade and Cooperation Agreement Between the United Kingdom of Great Britain
and Northern Ireland, of the One Part, and the European Union and the European Atomic Energy Community, of the
Other Part. Signed 30 December 2020. Entered into Force 1 May 2021. Treaty Series No. 8 (2021). CP 426. Available
online: https://assets.publishing.service.gov.uk/media/608ae0c0d3bf7f0136332887 /TS_8.2021_UK_EU_EAEC_Trade_and_
Cooperation_Agreement.pdf (accessed on 26 March 2026).

United Kingdom and United Arab Emirates. 1992. Agreement Between the Government of the United Kingdom of Great Britain
and Northern Ireland and the Government of the United Arab Emirates for the Promotion and Protection of Investments.
Signed 8 December 1992. Entered into Force 15 December 1993. Treaty Series No. 24 (1994). Cm. 2535. Available online:
https:/ /assets.publishing.service.gov.uk/media/5a7caee9e5274a2f304ef752 /2535.pdf (accessed on 26 March 2026).

United Nations Trade and Development. 1986. Agreement Between the Government of the United Kingdom of Great Britain
and Northern Ireland and the Government of the People’s Republic of China for the Promotion and Protection of In-
vestments. Signed 15 May 1986. Entered into Force 15 May 1986. UNCTAD Investment Policy Hub. Available on-
line: https://investmentpolicy.unctad.org/international-investment-agreements/treaties /bit/989 / china---united-kingdom-
bit-1986- (accessed on 26 March 2026).

Vaccari, Eugenio, and Yseult Marique. 2026. Insolvency and Public Law. In Dissecting Insolvency: A Legal and Cross-Disciplinary Analysis.
Edited by Emilie Ghio. Cheltenham: Edward Elgar.

Vickers, John, and George K. Yarrow. 1988. Privatization: An Economic Analysis. Cambridge, MA: MIT Press, vol. 18.

Violation Tracker UK. 2026. Parent Company Summary: Thames Water Utilities Ltd. Available online: https://violationtrackeruk.
goodjobsfirst.org/parent/thames-water-utilities-1td (accessed on 7 July 2025).

Wilde, Thomas W., and Borzu Sabahi. 2008. Compensation, Damages, and Valuation. In The Oxford Handbook of International Investment
Law. Edited by Peter Muchlinski, Federico Ortino and Christoph Schreuer. Oxford: Oxford University Press, Online edn, Oxford
Academic, 18 September 2012. [CrossRef]

Weghmann, Vera. 2020. Taking Our Public Services Back In-House: A Remunicipalisation Guide for Workers and Trade Unions. Ferney-Voltaire:
Public Services International. Available online: https://publicservices.international/resources/publications /taking-our-public-
services-back-in-house---a-remunicipalisation-guide-for-workers-and-trade-unions?id=11108&lang=en (accessed on 26 March 2026).

Weghmann, Vera, and David Hall. 2021. The Unsustainable Political Economy of Investor-State Dispute Settlement Mechanisms.
International Review of Administrative Sciences 87: 481-98. [CrossRef]

https:/ /doi.org/10.3390/laws15020025


https://www.ft.com/content/508771ea-2d4f-420e-9631-4d9a1dcf8062
https://www.thameswater.co.uk/news/2026/mar/recapitalisation-update-press-speculation-on-london-valley-water-s-proposal
https://www.thameswater.co.uk/news/2026/mar/recapitalisation-update-press-speculation-on-london-valley-water-s-proposal
https://hansard.parliament.uk/lords/2015-11-19/debates/15111930000822/ForeignOwnershipOfUKAssets
https://www.unison.org.uk/news/article/2024/12/opinion-water-under-pressure-the-case-for-renationalisation/
https://assets.publishing.service.gov.uk/media/6504a782fc63f6001495738d/TS_37.2023_UK_Australia_Free_Trade_Agreement_vol1.pdf
https://assets.publishing.service.gov.uk/media/6504a782fc63f6001495738d/TS_37.2023_UK_Australia_Free_Trade_Agreement_vol1.pdf
https://assets.publishing.service.gov.uk/media/67f79199c6046b50261bc7a5/TS_22.2025_Agreement_Trade_Continuity_Canada.pdf
https://assets.publishing.service.gov.uk/media/67f79199c6046b50261bc7a5/TS_22.2025_Agreement_Trade_Continuity_Canada.pdf
https://assets.publishing.service.gov.uk/media/608ae0c0d3bf7f0136332887/TS_8.2021_UK_EU_EAEC_Trade_and_Cooperation_Agreement.pdf
https://assets.publishing.service.gov.uk/media/608ae0c0d3bf7f0136332887/TS_8.2021_UK_EU_EAEC_Trade_and_Cooperation_Agreement.pdf
https://assets.publishing.service.gov.uk/media/5a7caee9e5274a2f304ef752/2535.pdf
https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bit/989/china---united-kingdom-bit-1986-
https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bit/989/china---united-kingdom-bit-1986-
https://violationtrackeruk.goodjobsfirst.org/parent/thames-water-utilities-ltd
https://violationtrackeruk.goodjobsfirst.org/parent/thames-water-utilities-ltd
https://doi.org/10.1093/oxfordhb/9780199231386.013.0026
https://publicservices.international/resources/publications/taking-our-public-services-back-in-house---a-remunicipalisation-guide-for-workers-and-trade-unions?id=11108&lang=en
https://publicservices.international/resources/publications/taking-our-public-services-back-in-house---a-remunicipalisation-guide-for-workers-and-trade-unions?id=11108&lang=en
https://doi.org/10.1177/00208523211007898
https://doi.org/10.3390/laws15020025

Laws 2026, 15, 25 28 of 28

West, Inga, and Giles Boothman. 2022. Should Administration or Compulsory Liquidation Be the Process of Choice for Large Strategic
Insolvencies? Published Online in Forward Thinking—A Research and Technical Conference Presented by the Insolvency Service.
Available online: https://sites.google.com/view /forwardthinkingconference2021/home (accessed on 26 March 2026).

World Bank. 1992. Guidelines for the Treatment of Foreign Direct Investment. International Legal Materials 31: 1363-84. [CrossRef]

Youds, Cathering. 2019. Nationalisation or Privatisation. Economic Review February 2019. Available online: https://e-
space.mmu.ac.uk/621896/11/EconRev36_3_Feb2019_Youds.pdf (accessed on 26 March 2026).

Zaman, Mahal. 2022. Valuations: A UK Perspective. Norton Rose Fulbright Q1 2022. Available online: https://www.
nortonrosefulbright.com/en/knowledge/publications/9ac8cc9c/united-kingdom (accessed on 26 March 2026).

Disclaimer/Publisher’s Note: The statements, opinions and data contained in all publications are solely those of the individual
author(s) and contributor(s) and not of MDPI and/or the editor(s). MDPI and/or the editor(s) disclaim responsibility for any injury to
people or property resulting from any ideas, methods, instructions or products referred to in the content.

https:/ /doi.org/10.3390/laws15020025


https://sites.google.com/view/forwardthinkingconference2021/home
https://doi.org/10.1017/S0020782900015801
https://e-space.mmu.ac.uk/621896/11/EconRev36_3_Feb2019_Youds.pdf
https://e-space.mmu.ac.uk/621896/11/EconRev36_3_Feb2019_Youds.pdf
https://www.nortonrosefulbright.com/en/knowledge/publications/9ac8cc9c/united-kingdom
https://www.nortonrosefulbright.com/en/knowledge/publications/9ac8cc9c/united-kingdom
https://doi.org/10.3390/laws15020025

	Introduction 
	Context 
	Literature Review 
	Thames Water: From Its Privatisation to Calls for Nationalisation 
	The International Standard of Compensation for Expropriation/Nationalisation Under the UK Model BITs 
	Applying the UK BIT Compensation Standards to Thames Water’s Covered and Uncovered Foreign Shareholders 
	Shareholders with BIT Protection and Arbitration Rights 
	Shareholders Without BIT Protection 

	Compensation for Expropriation Under the European Convention on Human Rights 
	Shareholder Standing Under the European Convention on Human Rights 
	Suggested Roadmap for Failing Public Service Providers 
	Regulatory Approaches 
	Upstream Financial or Operational Restructuring 
	Ordinary Insolvency Procedures (Liquidation and Administration) 
	Nationalisation 
	Counterarguments Against the Suggested Approach 

	Conclusions 
	References

