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MAKING A VIRTUE OF NECESSITY? AN OPPORTUNITY TO HARNESS 

SOLICITORS’ ATTACHMENT TO THE WORKPLACE AS A PLACE FOR LEARNING 

JANE CHING* 

 

The intended shift towards outcomes-focussed learning, education and training will require 

a considerable change of approach among some entities, as systems for determining the 

impact of learning, education and training or prompting individuals to reflect on its 

outcomes are relatively uncommon. 1 

 

INTRODUCTION 

This article focuses on the learning of members, and aspirant members, of the solicitors’ 

profession (the largest of the many regulated legal professions in England and Wales) as it 

occurs in the workplace.2 It is argued that the profession has a deep-seated cultural attachment 

to the workplace as a site for learning, and that that attachment can be usefully harnessed to 

the service of a more distinct collective identity for the solicitors’ profession in comparison 

with the other regulated legal professions; enshrining a commitment to such learning in 

pursuit of creativity and responsiveness to change –as a defining attribute of the profession. 

This also involves acknowledging existing intuitive practice that is not necessarily rewarded 

by organisations or in the existing regulatory framework. The unique breadth of the 

regulatory licensure of the solicitors’ profession, when contrasted with that of the other 

regulated legal professions, when coupled with the changes in that regulatory structure 

highlighted in the quotation above and described in more detail below, provide not only a 

clear impetus, but also an opportunity to make this conceptual shift. There are, of course, 

risks and challenges in learning sited in the workplace, and I discuss in particular the 

argument that it leads to conservatism and convergence, further below. 

The nature of the solicitor’s workplace is increasingly varied, and includes not only the 

traditional “High Street” firm; but the City or global firm; the “virtual firm”;3 local and 

national government; as well as non law firm “alternative business structures” (“ABSs”) and 
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multidisciplinary professional services organisations.4 Some individuals, probably most, will 

see themselves as specialists in particular fields of law, others may still conduct a general 

practice.5 They will have followed, or be following, a variety of routes to qualification as 

solicitors.6 Only approximately half of them, based on the most recent statistics, will be 

known to have qualified by virtue of the “traditional” undergraduate law degree.7 

Nevertheless, all of these individuals, and some of these entities, are regulated by the 

same Solicitors’ Regulation Authority (“SRA”) for England and Wales, although, for some of 

them, other regulators (such as the Financial Conduct Authority) or professional codes (such 

as the Civil Service Code) may have more day to day impact. In order to explore the 

relationship between the heterogeneity of the profession and its workplaces, and the 

homogeneity of its regulation and, arguably, collective identity, it is first necessary not only 

to examine the regulatory landscape as a whole, but also to consider the impact of the other 

regulated legal professions.  

 

THE REGULATORY LANDSCAPE 

In England and Wales, the Legal Services Act 2007 provides the basis for the regulation of 

the provision of most legal services within England and Wales. The Act provides for the 

regulation through professional bodies of some legal professionals, entities and activities. The 

professional bodies are, in their turn, regulated by the statutory Legal Services Board. The 

Act also allows overlaps and differentials between providers which are almost certainly 

invisible to clients, in the name of “promoting competition in the provision of services”.8 It is 

not comprehensive: claims management companies9 and immigration advisors10 are regulated 

separately through the Ministry of Justice, some activities are regulated by other legislation11 

and many legal or quasi- legal professions remain self-regulating. The extent to which this 

complex regulatory matrix will persist for very much longer is, at best, uncertain,12 but its 
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effect, particularly in terms of permitting substantial new entrants to the market as regulated 

entities (at present under the aegis of the existing regulators) is unlikely to be easily 

reversed.13  

A very limited range of “reserved legal activity”14 is, however, subject to regulation by 

section 13 of the Act, whoever performs it. This has the effect that, for example, advocacy in 

court can be undertaken by barristers, solicitors, legal executives, and, in their specialist fields, 

costs lawyers, patent and trade mark attorneys.15 Conveyancing (transfer of real property) 

may be carried out by solicitors, legal executives, licensed conveyancers and notaries. 

Unreserved activity, which includes contract drafting and negotiating and, essentially, advice 

on the law in any context, is regulated under the Act only if provided by a regulated person,16 

or through a regulated entity such as a solicitors’ firm or SRA-regulated ABS..17  Finally in 

this context, it should be noted that the role of the legal executive is decreasingly confined to 

that of an auxiliary to a solicitor. In education, qualification through the Chartered Institute of 

Legal Executives (“CILEx”) offers an opportunity to achieve the status of a regulated lawyer 

considerably more cheaply than through a university education18 and then, if it is perceived to 

be desirable, to transfer into the solicitors’ profession.19  In the marketplace, the forthcoming 

right to practise independently in legal executive firms which may be virtually 

indistinguishable from solicitors’ firms creates very clear additional direct competition.20 

All of this places particular pressure on the solicitors’ profession. To the extent that it 

remains a homogeneous profession, or at least a group of associated professionals with a 

single regulator, there is a growing challenge in trying to isolate and articulate a distinct 

solicitor identity. The work and working practices of, say, a solicitor specialising in property 

work, may be more closely aligned to those of a legal executive, licensed conveyancer or 

notary working in the same field, than they are to those of the immigration specialist solicitor 

in the next office. The working practices of a solicitor specialising in tax may be more closely 
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aligned to those of the accountant working in the next building. Nevertheless, in what 

Moorhead has called the “professional paradox”, all of them are “solicitors” and not only 

entitled to carry out all of those different specialisms, but at least in principle, to move 

between them.21 Any cohesive collective identity for solicitors must, therefore, stand up to 

comparison with those of all the other providers of the same legal services. Until or unless 

regulation shifts sufficiently to permit a single profession and a single regulator, and as long 

as the governing legislation endorses “competition in the provision of services”, it will be 

necessary to consider means of differentiation between providers of legal services.  

This article imagines this challenge of differentiation as initially one of collective identity, 

and focuses on one thing that solicitors do seem to share: an attachment, whether sentimental 

or otherwise, and whether they know it or not, to experiential learning in the workplace. This 

is not to suggest that the other regulated legal professions ignore it: all of them currently 

prescribe some form of supervised practice prior to qualification or independent practice, and 

they recognise forms of workplace-based learning to various extents in their CPD systems. 

What is different for solicitors is that it may be one of the few things that the profession does 

genuinely share. Recently published research with employers in SRA-regulated entities 

quoted at the head of this article,22 (“the IFF/Sherr report”) indicates that, whether 

instinctively or by design, SRA regulated employers are committed to learning in the 

workplace, even if, at present, despite its limited explicit acknowledgement, particularly post-

qualification, in the regulatory framework. Not a small part of an exercise in consciously 

harnessing that commitment could refresh what I suggest may be the somewhat fractured 

collective identity of solicitors as a group. 

 

THE QUESTION OF IDENTITY 
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... learning as social participation ...[involves] being active participants in the practices of social 

communities and constructing identities in relation to these communities.  Participating in a ... 

work team, for instance, is both a kind of action and a form of belonging.  Such participation 

shapes not only what we do, but also who we are and how we interpret what we do. [Italics in 

original]23 

 

Wenger’s concept of social learning outlined above, involves four components: i) learning as 

doing, as establishing a practice; ii) as belonging, becoming a member of a community;  iii) 

of learning as experience leading to the making of meaning and iv) of learning as becoming, 

as part of the creation of an identity. Clearly, the workplace is a significant site of social 

learning, including acquisition by individuals of the professional habitus, and of socialisation 

into the culture and mores of the ”community” represented by the law firm or other legal 

services organisation and, if they exist, those of the profession as a whole:  

 

The third apprenticeship, which we call the apprenticeship of identity and purpose, 

introduces students to the purposes and attitudes that are guided by the values for which the 

professional community is responsible. Its lessons are also ideally taught through dramatic 

pedagogies of simulation and participation. But because it opens the student to the critical 

public dimension of the professional life, it also shares aspects of liberal education in 

attempting to provide a wide, ethically sensitive perspective on the technical knowledge 

and skill that the practice of law requires. The essential goal, however, is to teach the skills 

and inclinations, along with the ethical standards, social roles, and responsibilities that mark 

the professional.24  

 

Here, however, I focus on the collective identity of the community, rather than the 

individual professional identities of individual solicitors. Others have commented on the fact 

that the solicitor identity has excluding class and gender implications which are not shared by 

all aspirants;25 that it may be challenged by close identification with clients or their causes26 

and create conflicts with personal morality and values.27 In the context of increased 

opportunities to site the learning of entrants to the profession in and near the workplace 

through the apprenticeships and bespoke vocational courses discussed below, it is worthy of 

note that there is some suggestion that the relationship between the “workplace identity” 

(“I’m a lawyer with Sue Grabbit and Runne LLP”) and the “vocational identity” 28 (“I’m a 
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solicitor”) may be causal. For those who begin their process of professional formation in the 

workplace, the workplace identity can be stronger at the outset, preceding development of the 

vocational identity29 which is, I suggest, a correlate of the collective identity. I discuss the 

problems of convergence and conservatism in the workplace identity, and the significance, 

and potential role, of at least a sub-category of solicitors who have undertaken at least parts of 

their education in a different environment – the university – below. 

The idea, however, that there is a clear homogenous collective solicitor identity, to be 

easily contrasted with the collective identities of members of other regulated legal professions, 

and drawn from a collegial, professional culture is more challenging.30 A collective identity 

of this kind is not innate and must be acquired (in effect, learned) and is defined in part by 

“the presence of other in-group members …[as] a potent reminder of someone’s social 

identity; the more so if the members are aiming at a common goal”.31  The fracturing of the 

solicitors’ profession into a wide variety of types of organisations and fields of legal activity 

makes it, I suggest, difficult to see such commonality.  

A graduate of the postgraduate Legal Practice Course (“LPC”) who has been unable to 

secure the training contract necessary to complete the qualification process, may desperately 

want to become a solicitor, rather than work as a paralegal or make a sideways transfer into 

the legal executive profession, even though both may involve doing exactly the same kind of 

day to day work. In other respects, however, being a solicitor may at least for some, now 

resemble a default position akin to being English in the United Kingdom:32 defined rather 

more clearly by reference to what it is not (one of the specialist legal professions), rather than 

what it is. A solicitor can still be highly irritated by well-meant enquiries along the lines of 

“So, you’ve qualified as a solicitor. Congratulations! Are you going to go on and become a 

barrister?” or “Oh, you’re a solicitor. I thought you were a lawyer”. In some areas of practice, 

for example for some in-house lawyers, a solicitor identity may be largely irrelevant most of 
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the time – no more than a question of which set of CPD regulations to comply with – or 

closely tied to another organisation such as the Society of Trust and Estate Practitioners or 

Association of Personal Injury Lawyers.33  

What, then, are solicitors, collectively? A loose grouping operating in a variety of 

contexts, across a wide range of fields, in specialist and non-specialist practice, in private 

practice and outside it. In fact the solicitors’ profession might already be described as a 

microcosm of what might be expected should a single regulator be imposed on the sector as a 

whole. Much practice is indistinguishable from the practice of other regulated legal 

professionals (solicitor/legal executive, solicitor/barrister, solicitor/trade mark attorney) or of 

differently regulated (the immigration advisor, the accountant) or unregulated practitioners 

(the paralegal firm or legal consultant).  

The smallest regulated legal professions are, by contrast, regulated by activity; both 

educated in specialist fields and licensed only to practise within them. A licensed 

conveyancer is licensed only to provide conveyancing services, and that is what the licensed 

conveyancer qualification system teaches him or her to do. A licensed conveyancer who 

wishes to, say, conduct property litigation must either transfer into a different profession, or 

lobby his or her professional regulator to seek additional rights for the entire profession. From 

this perspective it is no doubt iniquitous to, for example, a patent attorney, that a solicitor is 

restrained from dabbling in intellectual property law, in which he or she has not specifically 

been trained, only, as I describe below, by the regulatory framework.   

It is the existence of these other professions in England and Wales which, I suggest, 

causes the problem: the challenge of saying that there is X which a solicitor does, and which 

only a solicitor does is insuperable. What therefore remains is what a solicitor is. 

The current remit of the SRA, as regulator, enables it to remain wedded to the idea of the 

solicitors’ profession as, at least in principle, a generalist profession in which individuals may 



  11811 words 

20/10/2014 

practise in a wide range of areas of law and move between them. 34 This provides a notable 

point of distinction from the approach of the other legal services regulators which broadly 

either self-define by specialism (costs lawyers, IP attorneys, licensed conveyancers, notaries), 

or are engaged in incremental extension of their regulatory reach from a position of 

specialism (barristers, legal executives).  The breadth of the solicitors’ licensure is, for the 

public, the profession, employers and individuals, both a challenge and a strength.  

It is a challenge because it is disingenuous. 35  It is not possible to train an individual to 

have current and expert knowledge of every conceivable area of law. The practice of a small 

firm servicing the local Muslim community in Bradford would be unrecognisable by an 

international arbitration specialist in the City. Even if the licensure permits it, it is unlikely 

that a criminal legal aid practitioner could easily obtain a new job in property law. For the 

LPC-graduate unable to obtain the training contract required to qualify, and working as a 

paralegal in a debt collection call centre, the advantage of a broad licensure is, no doubt, all 

but invisible. 36  Proponents of activity based regulation, and members of specialist 

professions, argue that the public is best served by specialist training37 and specialist 

(activity-based) licensure for all lawyers.  This might, therefore, include those working in the 

defined specialist technician roles currently occupied at least in part by those frustrated in 

their attempts to qualify into the (currently higher status) broad-based profession. The risk of 

specialism for the individual, it need hardly be said, is in the possibility that the specialism 

disappears.38  The question for the employer is, then, whether to retrain or to rehire.   

It is possible to argue, however,, that there is a strength in and a need for a category of 

lawyers who have at least a grounding in a wider range of topics, as troubleshooters, able to 

recognise problems outside their main specialism but which touch on the client’s main 

problem, and to refer accordingly.  This might be envisaged as more closely tied to skills 

developed in the workplace through Wenger’s learning by doing, than to knowledge, 
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significant as the knowledge base is to the work of solicitors.  The knowledge base is, 

however, constantly changing, rendering the ability to research; to recognise one’s own 

limitations and to ask the right questions critical skills which transcend distinct fields of 

practice.  Perceived as more than merely nostalgic, a generalist grounding in some form, 

guaranteeing a range of knowledge areas, even if inchoate, while allowing for the 

development of more transferable skills might facilitate capability, flexibility and change in 

the field of practice either in response to changes in the market or, more radically, in order to 

innovate such change. This could encompass new roles for lawyers, in which, as Susskind 

speculates, they act as creators and overseers of more routinised or sub-specialist legal 

services functions outsourced or offered electronically.39  

This approach is restated in the July 2014 iteration of the SRA training regulations which 

continues to demand that a trainee solicitor experience at least three different areas of legal 

practice, and there is no suggestion of any requirements for formal specialist licensure except 

in, arguably, sole practice,40 in rights of audience41 and outside the technical legal fields (eg 

financial advice, insolvency practice).The consultation paper on a proposed competence 

framework for solicitors issued in October 2014 is even  more explicit about the link between 

breadth and collective professional identity, highlighting in particular the “troubleshooting” 

role: 

 

... a broadly based training and knowledge of the law distinguishes solicitors from other legal 

professionals who receive training which is more focused on their specific area of practice.  ... We 

have tried to strike a middle ground between the need to spot issues outside a solicitor’s practice 

area and the recognition that the broad knowledge which solicitors have on qualification will 

inevitably fade where it is not used.  We do not expect practising solicitors to retain active 

knowledge of all these knowledge areas, or to undertake professional development activities in 

relation to legal topics which are unlikely ever to have a bearing on their practice area.  What we do 

expect, in line with a broadly based qualification, is that solicitors should be able to recognise 

possible problems even when these are outside their immediate area of practice.42 
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The capacity for change is not so strongly signalled, but nevertheless appears in the 

competence statement itself as “adapting practice to address developments in the delivery of 

legal services”.43 

It appears, therefore, that the regulatory landscape, of regulation by title and of asserting 

the rights of solicitors to practise in a broad range of areas of practice, is unlikely to change 

fundamentally in the near future. Indeed, the SRA’s commitment to enshrining that base by 

way of competence framework both at qualification and, less clearly, afterwards, reinforces it.  

I move on, therefore, to a brief description of those parts of the regulatory structure which 

impact on learning in the workplace. 

 

REGULATORY LANDSCAPE: SOLICITORS’ LEARNING IN THE WORKPLACE 

The regulator’s bite on solicitors’ learning in the workplace has, at present, three principal 

dimensions: 

a) Regulation of the training contract as a period of pre-qualification supervised practice 

for the majority of entrants; 

b) A mandatory scheme of continuing professional development (“CPD”) for all 

practising solicitors; and 

c) Regulation of the competence of the individual solicitor and of the SRA-regulated 

entity’s workforce as a whole. 

 

Historically at least, the first two have been regulated largely by prescription of inputs: a 

range of experiences to be undergone during the training contract; a number of hours of 

activity to be performed for CPD. This was perhaps necessary, but was certainly not 

sufficient to identify either learning strategies or what had been learned and how that had 
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changed, improved or confirmed the individual’s practice. From 2011, however, the SRA 

consciously changed its overall regulatory approach to one based on achievement of 

outcomes.44 Similarly, in 2013, the overarching research report into the regulation of legal 

education across the sector in England and Wales (“the LETR research report”), 

recommended greater flexibility about the processes and structures of legal services education 

and training, shifting the focus to achievement of agreed competences, which might be agreed 

or at least harmonised across the sector.45 The three dimensions given above, the last of which 

is more obviously framed as an outcome than the others, are, however, retained in the 2014 

iteration of the SRA Handbook and regulations. 

 

Training contract/period of recognised training 

Regulation of the training contract has hitherto been governed by rules about the authorisation 

of a workplace as a training provider, of specifications for training principals and 

supervisors46 (which did not then include aptitude in training or supervision) and prescription 

for the time period and the range of experiences to which a trainee solicitor must be exposed: 

the processes and structures of education.47 A set of Practice Skills Standards as at least 

notional outcomes of the training contract has existed for some years, although comparatively 

passively stated in some respects, (eg “understand the need to” or “understand the importance 

of”).48 Insofar as any there has been any required assessment competence at the point of 

qualification, this was by sign off from the employer. More recently, following the LETR 

research report and as part of the SRA’s Training for Tomorrow project,49 the regulations 

have been adjusted. The regulations adopted in July 2014, therefore, provide that  

 

if you qualify as a solicitor,50 you: 

O(TR1) will have achieved and demonstrated a standard of competence appropriate to the 

work you are carrying out; 

O(TR2) will have had such competence objectively assessed where appropriate; 

O(TR3) will have undertaken the appropriate practical training and workplace experience; 
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O(TR4) are of proper character and suitability; 

O(TR5) will have achieved an appropriate standard of written and spoken English;51 and 

O(TR6) act so that clients, and the wider public, have confidence that outcomes TR1-TR5 

have been met.52 

 

The training contract, as a distinct form of employment arrangement, has been replaced from 

July 2014 by a “period of recognised training”, albeit still of two years in principle; still tied 

to achievement of the existing Practice Skills Standards, and prescribing the range of practice 

areas to which the trainee must be exposed. The period must still be served with an authorised 

training provider, which is able to offer:  

 

training which: 

(a) is supervised by solicitors and other individuals who have the necessary skills and 

experience to provide effective supervision,53 to ensure that the trainee has relevant learning 

and development opportunities and personal support to enable the trainee to meet the 

Practice Skills Standards; 

(b) provides practical experience in at least three distinct areas of English and Welsh law 

and practice; 

(c) provides appropriate training to ensure that the trainee knows the requirements of the 

Principles and is able to comply with them; and 

(d) includes regular review and appraisal of the trainee's performance and development in 

respect of the Practice Skills Standards and the Principles, and the trainee's record of 

training.54 

 

In the light of the SRA’s current consultation on a competence framework, it appears likely 

that the Practice Skills Standards will be replaced by a competence framework designed to 

articulate the activities in which a newly qualified solicitor should be competent.  This is 

consistent with approaches adopted in Australia55 and Canada,56 recommended for all 

European lawyers57 and, closer to home, for foreign lawyers re-qualifying as solicitors 

through the Qualified Lawyers’ Transfer Scheme,58 CILEx members wishing to qualify as 

Fellows,59 Queen’s Counsel,60 legal services apprentices,61 some paralegals,62 and in the 

QASA assessment of criminal advocates.63 What will be considerably more challenging, and 

is raised but not resolved in the current consultation, is the method of assessment to be used 

on qualification, and the extent to which that assessment, or parts of it, might be undertaken 

centrally under the remit of the SRA (as is the case with the existing QLTS); or by 
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recognition of existing qualifications.  The possibility is at least floated, that a training 

provider, which includes an employer, might be enabled not only to provide the context for 

pre-qualification learning, but also to participate in its assessment.    

 

CPD 

The solicitors’ CPD scheme for England and Wales is, historically and for the moment, an 

inputs based scheme, 64 requiring individuals to record participation in activity, rather than 

any learning or improvement in practice.65 Although workplace based activity in, for example, 

coaching, mentoring and work shadowing is recognised, the effect of the need to record 16 

hours of activity in a year, together with the natural tendency of the profession to be acutely 

conscious of the fluidity of its knowledge base, has tended, I suggest, to elevate the status of 

classroom or lecture courses, frequently updates on the law and often provided, outside the 

workplace, by specialist training providers.66 This is in contrast to the activity within the 

workplace that individuals may feel more directly linked to improvements in their own 

practice. 

Although consistent in style with the majority of legal CPD/CLE schemes,67 including 

those of the other regulated legal professions in England and Wales, the SRA scheme is now 

out of line with professional CPD schemes as a class, which have tended to move towards 

either outcome recording, or, as has the CILEx scheme68 and Law Society of Scotland,69 

cyclical processes involving planning, activity and reflection. An inputs CPD scheme is, 

necessarily, inconsistent with an approach to regulation that focuses on outcomes in all other 

respects. In parallel with the LETR investigation, the SRA scheme was separately reviewed in 

201270 and, following consultation, will be changed in 2015-201671 to an approach which 

does not, in principle,72 prescribe a minimum number of hours but 
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 …remove[s] the prescriptive requirement for solicitors to undertake CPD through specific 

regulations. We would rely instead on existing provisions in the Handbook and Code of 

Conduct requiring regulated entities and individuals to deliver competent legal services and 

train and supervise their staff. It would be for regulated entities and individuals to decide 

how these outcomes are achieved. Implicit in the requirement to deliver competent legal 

services, is an obligation to reflect on whether the quality of practice is good enough, 

identify areas for development and ensure appropriate development activity is undertaken. 

We would provide non-mandatory guidance for entities and individuals, with suggestions 

for implementing this reflective cycle. For entities, the guidance could include examples of 

best practice in training, development and CPD systems.73 

 

The SRA’s consultation on the competence framework endorses this approach to CPD as 

giving “solicitors the freedom and flexibility to decide for themselves what training and 

development they need to undertake in order to perform their roles effectively”.74 

Nevertheless, and having earlier indicated that the breadth of the proposed competence 

framework is not intended to constrain the development of post-qualification specialism – no 

attempt is made to set statements of level of performance for post qualification performance -  

the competence framework is nevertheless to be available and used in connection with CPD 

as “a learning tool.  Solicitors will be able to use the competence statement to reflect on their 

competence within the context of their own role and practice”.75 It is by no means clear how 

this will work in practice, particularly for extreme specialists, or those who move into 

management or other non fee-earning roles, but, as becomes clear in the next section, cannot 

be ignored.   

 

The competence of the workforce 

The training contract and CPD in its historical format are quantitatively small aspects of the 

learning that goes on in and near the workplace. Both are detached, to some extent from the 

realities of practice: the training contract as a precursor to it and CPD, at least if envisaged by 

participants as attendance at courses, alongside fee-earning activity and often away from the 

office. The third regulatory dimension is the one which is intended to assure overall standards 
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and to prevent the incompetent “dabbling” that puts clients at risk. The following outcomes 

must be achieved and, if required, demonstrated to the regulator: 

 

O(1.5) the service you provide to clients is competent, delivered in a timely manner and 

takes account of your clients' needs and circumstances … 

O(7.6) you train individuals working in the firm to maintain a level of competence 

appropriate to their work and level of responsibility; … 

O(7.8) you have a system for supervising clients' matters, to include the regular checking of 

the quality of work by suitably competent and experienced people … 76 

 

This places the regulatory burden clearly on the individual solicitor both for themselves and – 

because the SRA is one of the few legal regulators which regulates entities as well as 

individuals - for their workforce by prescribing only an outcome.  The only current 

supporting process – itself at odds with the outcomes-led approach - is that those “qualified to 

supervise” have achieved the “attendance or participation” in 12 hours of training set out in 

the practice rules.77  Solicitors with rights of audience in the higher courts, similarly, remain 

governed by an hours’ based CPD requirement.  It is not clear whether this is an oversight or 

an admission that, in some areas of high status, or high concern, policing by hours is thought 

to be more practicable than adherence to the principles of outcomes-focussed regulation. 

Rather more significantly, in this context, is the indication in the SRA’s competence 

framework consultation, that “complying with” the competence framework is to be elevated 

to the status of an ethical requirement, as an aspect of principle 5, which demands that 

individual solicitors, and SRA-regulated entities “provide a proper standard of service to 

[their] clients”. This demand has two immediate consequences: a need to be able to 

demonstrate learning within the workforce (including arguably the non-solicitor workforce) 

by reference to the competences stated in the framework, but also an opportunity to articulate 

and reinforce commitments  and approaches to learning that may already exist, albeit tacitly. 

Indeed, part of the proposed competence framework adopts such a commitment as a 

competence in itself. 
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A2 Maintain the level of competence and legal knowledge needed to practise effectively, taking into 

account changes in [one’s] role and/or practice context and developments in the law , including 

a) Taking responsibility for personal learning and development 

b) Reflecting on and learning from practice and learning form other people 

c) Accurately evaluating their strengths and limitations in relation to the demands of their work 

d) Maintaining an adequate and up-to-date understanding of relevant law, policy and practice 

e) Adapting practice to address developments in the delivery of legal services.78 

 

Together, all three dimensions require attention to the context of what is done in the 

workplace; the “scope and quality”79 of expected performance and the interactions between 

the colleagues who are learning, and those who are supporting learning in the workplace. I 

will return to these three themes shortly. Before doing so, however, it is useful to explore the 

importance that the profession attaches to the workplace as a place for learning, and has done 

for a very long time. 

 

THE SOLICITORS’ PROFESSION AND ITS ATTACHMENT TO LEARNING IN THE 

WORKPLACE 

There is a deep attachment in the profession to learning in the workplace as the most 

legitimate and most grounded means of learning to work as, and to be, a solicitor.80 This is to 

the extent that the solicitors’ profession always was, and remains, attached to the law degree 

by absorption, rather than by culture. Flood and others have pointed out that substantial 

graduatisation of the solicitors and barristers’ professions in this jurisdiction did not occur 

until the 1970s.81 The phenomenon may, also, be a peculiarly common law feature: 

 

…the deeply embedded history of the Inns of Court in England, the traditional route into 

the bar in that country since the Middle Ages, by contrast with continental entry through the 

university that developed in the same time period. One route lay through practice, the other 

through theory. Thus, today the common law jurisdictions, which only "recently" (within 

the last 100 years!) moved into the university, provide a greater array of options for entry, 

and across widely varying periods of from no formal schooling at all (the reader, or 

apprentice, in a law firm only ‐still an option in England,82 and at least in theory, in a few 

states of the United States); a five year undergraduate career in Australia; the standard 

Bologna formulation of 3 plus 1‐3 in Ireland …; and a seven year period of combined 
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undergraduate study (4 years) and graduate study in law (3 years) in the U.S. England too 

offers law as a form of graduate study, as one of many options.83 

 

There are, even now, non-graduate practising solicitors who qualified by the 5 years’ articles 

route (finally abolished in this jurisdiction only in the 1980s) or by transfer from the legal 

executives’ profession, CILEx offering a largely work-based, “earn while you learn” 

educational structure.84 As a result of more recent development in expanding the government-

sponsored apprenticeship scheme into legal services, to the extent that there are proposals for 

an apprenticeship route extending from the school leaving age to qualification as a solicitor,85 

there will soon be solicitors who have qualified largely through study whilst working in a law 

firm, and without passing through a university, again. The 2014 SRA regulations, in 

anticipation, explicitly now provide for “equivalent means” of achievement of each of the 

traditional stages in the route to qualification.86 The competence framework consultation 

paper canvasses the possibility of “authorising any training pathway ...which enables a 

candidate to demonstrate they can perform the activities set out in the competence statement 

to the standard required. ..”87 

The fact that full scale, three year, study of law at a university is not thought to be a 

necessary preparation for practice as a solicitor is demonstrated, not only by the CILEx route 

and the developing apprenticeship,88 but also, quite clearly, by the existence of the Graduate 

Diploma in Law, (“GDL”), the graduate conversion course, as a shortcut for those who have 

degrees in any other discipline whatsoever.  

The idea that the workplace is perceived as the most relevant locus of learning is also 

demonstrated, perhaps more tangentially, by some attitudes to the mandatory LPC as a 

necessary (but irrelevant) hurdle; as too broad or too narrow;89 and the extent to which those 

larger firms which have the resources are willing to invest in adapting the mandatory course 

to their own ends, in what has been termed “alliance capitalism”.90  
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…[T]he emphasis in these programmes is on the acquisition of firm-specific skills, 

capabilities and values and on the induction into a specific corporate culture, suggesting 

that in law, like accountancy, the firm is replacing the professional association as the 

primary source of socialization and identity formation for many lawyers.91 

 

Such firms may also invest in developed internal academies and structured scaffolding of 

workplace learning on a wider, and international scale.92 The traditional model is, however, 

considerably more humble. 

 

THE LEGAL SERVICES ORGANISATION AS COMMUNITY OF PRACTICE 

The traditional model, which remains apparent in the training contract, is entirely consistent 

with the profession’s non graduate, workplace focussed, roots. It is a domestic, craft 

apprenticeship. Insofar as there is any consensus about what the training contract is for, it 

appears to lie in a period of working, in a junior and possibly quasi-familial capacity,93 for a 

master who is assumed to be both an expert and a person of high standing in the craft. Lave 

and Wenger describe the aspirant as observing the master’s practice and being employed in a 

series of tasks in practice that are incrementally more complex until he or she achieves an 

appropriate level of performance for qualification (“legitimate peripheral participation”).94 

The environment need not be a dyad, as others, the journeymen approaching expertise, are 

perceived as contributing to the novice’s learning in a “community of practice”.  Fuller et al 

however, suggest that the concept of legitimate peripheral participation fails to pay sufficient 

attention to those who have achieved “full membership” but who continue to regard 

themselves as learners or to learning that takes place across the boundaries of different 

communities;95 that the concept underplays explicit strategies other than learning by osmosis 

and that it acknowledges but does not explore the contribution of power to the operation of 

the community of practice.96 Even the original proponents of the community of practice 
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concept were able to identify examples where the commercial objectives of the employing 

organisation took priority over what was, ostensibly, a learning environment and where 

trainees were constantly employed on the same routine tasks, without supervision or 

support.97  

Within my own working memory, it was possible for a trainee solicitor to progress from 

observation, note-taking and research, through carefully chosen court appearances to running 

a small file under close supervision. After qualification, the files would increase in 

complexity, or in specialisation. The trajectory of legitimate peripheral participation 

appeared comparatively clean and, for some lawyers, in some organisations, or some 

departments and practice groups, may continue to do so. When, however, there is pressure 

on speed and efficiency; where rotations to individual practice groups are short in duration;98 

where in-house clients who refuse to pay for a trainee’s time on a file, and much of the 

peripheral work is outsourced elsewhere, the spiral of progression may be broken or 

diverted.99 Alternatively, in more commoditised practice, work may be more repetitive, 

enabling efficiency in performance of routine tasks, but limiting the opportunities to extend 

the scope and complexity of tasks that are performed, or the ability to respond creatively to 

problems outside of the norm.  

The community of practice concept is charming, and, when it works and is mutually 

supportive, no doubt highly effective as a form of social learning and cohesive socialisation 

towards a common identity, for new entrants at least. Wenger, however, suggests that a 

focus on participation (“learning by doing”) has advantages not only for the individual but 

also for the surrounding community and organisation:  

 

For communities, it means that learning is an issue of refining their practice and ensuring new 

generations of members.  For organizations, it means that learning is an issue of sustaining the 

interconnected communities of practice through which an organization knows what it knows 

and thus becomes effective and valuable as an organization. [Italics in original]100 
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It is not, however, particularly when the regulatory stance is that competence must be 

demonstrated, and potentially by reference both pre and post qualification to a pre-

determined set of competences, sufficient to rely on an intuitive model alone. Indeed, Boud 

and Middleton argue that while the community of practice concept has its utility, it is limited 

in describing the enormous variety of social networks through which learning occurs in the 

workplace.101 Still less does it articulate the variety of strategies that individuals employ. 

 

CONTEXT AND STRATEGIES FOR LEARNING IN THE WORKPLACE 

 

Workplace learning experiences may be seen as ad hoc because they are not consistent with 

practices adopted in educational institutions. Yet, … it is imprecise and misleading to 

describe engagement in work activities as being unplanned or unstructured, as they are 

intentional … these experiences are often central to the continuity of the work practice.102  

 

Learning in and around the workplace takes a number of forms. Marsick and Watkins, for 

example,103 contrast “informal” and “incidental” learning with formal learning in the 

classroom. “Incidental learning”, a sub-set of informal learning, they then conceptualise as 

what Eraut calls a “by-product” of work, and Rogers’ calls “task-conscious learning” (to be 

contrasted with “learning-conscious” activity), in circumstances where those involved are 

not necessarily conscious that learning is taking place and which therefore may be present in 

some forms of the community of practice. There is clearly a difficulty, where learning is 

taking place in this way, in identifying what has been learned, to what level, still more in 

recording it for regulatory purposes by reference to a competence framework. “Informal 

learning” in this sense, may, however, extend as far as deliberate mentoring or career 

development interventions, which are highly learning conscious; more susceptible of having 

their outcomes measured –including by reference to a competence framework -  and, in fact, 

incorporated into the existing CPD system.  
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Clearly the context: the nature both of the work provided, and of the working 

environment are critical to what can be learned. This creates at least the potential for a 

significant tension between objectives. It is in the employer’s interests for the employee’s 

identity to be bound up with that of the firm. It is in the employer’s interests for its employees 

to work on a certain category of task, in a certain manner, that is consistent with the practices 

and business objectives of the organisation. Promotion in a law firm may be tied to billable 

hours, rather than expertise or innovation.104 The workplace may be, in Fuller’s terms, a 

“restrictive”, rather than an “expansive” environment.105  

Eraut and his collaborators conducted a detailed study of accountants, engineers and 

nurses in their first three years of employment, to identify a triad of learning factors, and a 

second triad of context factors, which affected learning in the workplace.106 Learning factors 

were identified as challenge and value of the work; feedback and support; confidence and 

commitment and personal agency. Context involves allocation and structuring of the work; 

encounters and relationships with people at work and individual participation and 

expectations of performance and progress. I will discuss expectations of performance (i.e. 

what is to be learned, and to what level) and the contributions of others, further below. The 

context and learning factors, however, insofar as they do anything other than permit 

incidental learning, provide a background in which more explicit learning strategies may be 

permitted or encouraged. 

Cheetham and Chivers, include “unconscious absorption or ismosis [sic.]” in their list of 

12 informal professional learning strategies, which occupy a spectrum from intuitive 

strategies such as practice and repetition and unconscious absorption; through a mid-range 

taking opportunistic advantage of useful opportunities in the workplace such as collaboration 

and liaison, extra-occupational transfer and some aspects of observation and copying and the 

more crisis-driven stretching, perspective switching (including “Damascus Road 
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experiences”) to the more explicit techniques of reflection; feedback; mentor and coach 

interaction; psychological and neurological devices (such as deliberate lateral thinking and 

articulation, frequently by teaching or speaking).107 Eraut employs three categories in a 

spectrum running from the incidental approaches of, for example, osmosis or observing 

colleagues (trying things out, working with clients); more deliberate strategies in the median 

range (asking questions, reflecting, giving and receiving feedback) and at the far end, 

activities that are distinctly learning conscious (mentoring, being supervised, attending 

courses).108  

Recently published research with employers in SRA-regulated entities quoted at the head 

of this article,109 (“the IFF/Sherr report”) examined the frequency of deployment of a number 

of strategies that are towards this informal learning, learning conscious end of the spectrum.110 

These strategies are, of course, those that are more visible, and therefore more susceptible of 

recording and evaluating for regulatory and organisational purposes. They are also strategies 

that are available both to those in their early career, and those who are more senior.  

 

THE “SCOPE AND QUALITY” OF WHAT IS LEARNED IN THE WORKPLACE 

Changes to the SRA’s regulatory framework to focus on outcomes to be demonstrated111 

rather than rules to be followed create a particular challenge in capturing the extent of 

solicitors’ and trainee solicitors’ learning that takes place in the workplace. The proposal to 

assess the competence statement at the point of qualification is, however, entirely consistent 

with this end-loaded, outcomes approach. The IFF/Sherr report has indicated that, although a 

substantial proportion of legal services organisations already employ competence 

frameworks,112 training needs analyses are not, however, necessarily systematically mapped 

to achieving the scope and level of performance laid out in the competence framework.113 The 

competence concept is not itself without difficulty. There are different approaches not only in 



  11811 words 

20/10/2014 

Anglophone countries but also within Europe. The SRA’s proposal is for an activity-based,114 

rather than attribute-based model, an approach which is, however, consistent with the 

majority of UK models. 115 There is also difficulty inherent in meaningfully identifying and 

articulating competences both in scope 116  and in level, which realistically acknowledge the 

variety and interconnectedness of practice; are not so static as to quickly become obsolete, so 

rigid as to be exclusionary or so vague as to be meaningless. There is a risk of defaulting to 

lip service, just as there is with an inputs-based model of CPD, in which isolated and possibly 

artificial incidents are treated as complying for the purposes of a rigid regulatory rule 

regarded as imposed from outside.  Some of the challenges of adequate and sustained 

demonstration of individual competences, in a wide range of legal services organisations, 

have already been explored in the SRA’s field test of its pre-LETR competence framework at 

the point of qualification.117  

 “Full” participation, whatever we define it to be, will be different for different 

organisations and take different lengths of time to achieve. In this respect it differs from the 

generic benchmark “safe” standard of performance represented by competence, which in this 

context is to be determined for regulatory purposes and largely fixed, in terms of level, at the 

point of qualification. There is no reason why the profession, in parts or as a whole, should 

not aspire to something more substantial in terms of expected level of performance118 and 

embrace the concept as facilitating the pursuit of new forms of practice and flexibility to 

change. 

 

To meet the competitive demands of our economy, our view of competence needs to be firmly 

based on a broad and strategic view of the competent workforce, one which can be converted in 

into practical approaches which will lead to improvement and development - not a replication of a 

former world and outdated concepts which we already know to be inadequate.119 
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Even so, aspirations will not be met for scope of performance (range and complexity of 

tasks) and level (how well those tasks are performed) unless the work is available for 

entrants in which and by which, they can be learned.120   

Different challenges present themselves after qualification. It is proposed that the one 

currently mandatory course for solicitors in their first three years after qualification be 

dropped,121 leaving the early career practitioner protected only by the regulation that they 

should not practise alone122 and otherwise at the mercy of the CPD scheme supplemented by 

such structures and processes - very developed in some cases, absent or tacit in others – as are 

provided by their employer. Eraut conceives of a trajectory of learning, in which both scope 

and quality of performance are developed. For solicitors, progression after qualification 

arguably involves reducing, in objective terms, the scope of activity into the specialist field 

(but increasing the scope of competence within it), as well as improving the quality (speed, 

effectiveness, sophistication) of performance. Improvement – or expertise - may involve 

increasing the repertoire of solutions that the solicitor is able to offer, or the variety of 

variables which the solicitor takes into account in offering solutions.123B ecause the scope of 

the SRA’s proposed competence framework is designed to be susceptible of assessment at the 

point of qualification, no threshold for quality is set for the later stages of the career, and the 

scope is, necessarily, limited to the kind of activities that a newly qualified solicitor might be 

expected to perform.  Consequently it includes activities that a more senior solicitor may 

delegate to others (eg research) and does not explicitly acknowledge roles that might be 

performed by more senior lawyers: marketing, management of others, lobbying, engaging 

with the profession at a national level and so on. Level, as solicitors become more expert, and 

as their practice becomes more specialist – as well as more tacit - cannot easily be captured in 

a profession-wide competence framework.124  
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Learning after qualification is, I suggest, worthy of much greater attention, particularly 

given the comparatively small number of studies which have explored this in the context of 

legal practice specifically. This is not to suggest special pleading – understanding other 

disciplines will be increasingly significant as multidisciplinarity in legal services provision 

expands – rather to identify how the context differs,125 and the extent to which that creates 

specific challenges for lawyers.126 This may involve further work on concepts of expertise, 

as comparatively static once a plateau has been reached127 or as involving the capacity to 

change acknowledged by the SRA in the rubric surrounding the proposed competence 

framework, ) and to deal with novel situations128 so embracing learning at the “growing 

edge”129 of scope and quality of expertise. For those post qualification, the competence 

quoted in full above, which represents both an outcome and a statement of the means by 

which it and the other competences might be achieved and maintained, may be the most 

significant, and the most susceptible of demonstration through the revised approach to 

CPD.130 I return, therefore, to the significance of the workplace and those within it, who may 

be learning to be experts, or, alternatively, experts who are themselves learning. 

 

THE SIGNIFICANCE OF COLLEAGUES 

 

There is a diverse range of people that we learn from at work, very few of whom are 

recognised by the employing organisation as people with a role in promoting learning – that 

is people designated as supervisors or trainers.131 

 

The role of those facilitating learning for solicitors in the workplace is, I argue, not yet 

entirely understood, largely because the previous regulatory regime focused its energies 

elsewhere, on the undergraduate law degree (“LLB”), GDL and LPC, on an inputs based 

model of CPD and on the training contract.  
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“Learning from other people” now appears in the draft competence framework as an 

activity which not only supports competence, but is an aspect of competence in itself and also, 

as I have indicated, to be elevated to an ethical requirement.132 Clearly, lawyers of whatever 

degree of experience, learn from colleagues, either osmotically or more deliberately. More 

senior lawyers may be adopted as role models, intuitively or deliberately; or their practices 

absorbed and adopted. Learning also takes place from peers and near-peers, as individuals 

discuss problems, or seek help from someone less intimidating than the partner in charge of 

the file in approaches related to what I will discuss below as a form of social learning called 

“productive reflection”. Some errors will be checked or filtered out by secretarial and other 

support staff. In international firms, Faulconbridge has identified a use of expatriate lawyers 

to manage cultural disparities and to reinforce firm cultures.133 Where multiple role models 

are available (in a department, or the journeymen in a community of practice), learning may 

be synthesised from a variety of sources: 

 

Newcomers use established colleagues as “multiple contingent role models” in 

organizational socialization. They depend and rely on role models in observations and 

interactions and learn different qualifications from several role models in the process of 

learning both tacit and explicit knowledge, in order to create their own attitudes, personal 

style and role behaviour.134 

 

The final report of the LETR research phase recommended to the regulators that there should 

be distinct support for supervisors of periods of supervised practice across the sector135 and 

the IFF/Sherr Report demonstrates that, not only for trainees, but also for non-partner 

solicitors, legal executives and paralegals, ongoing supervision is regarded not only as most 

frequently used but also as amongst the most effective, strategies for learning in the 

workplace.136   

There is a developing literature – albeit not yet including work on supervision within law 

firms - on the role of the supervisor more generally which is worthy of attention. Nevertheless, 
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the themes identified in this literature have resonance for the legal services organisation. 

Clearly, for example, there is the potential for a conflict in the role: the supervisor is both 

supervisor of the work as well as of the person. Supervisors may not, therefore, necessarily be 

facilitators of learning except where this is mandated by the regulator (ie the training 

contract/period of recognised training), but may contribute to learning in the context of the 

allocation of work and feedback on it.137 Intuitively, they may adopt supervisory approaches 

that are focused on getting the job done:138 Alternatively, if they take a more expansive 

approach, supervisors may take approaches that align with different educational paradigms,139 

or employ different behaviours,140 just as, as expert practitioners, they may practise by 

reference to different, unspoken, theories of practice. More experienced solicitors may find 

themselves at moments of transition which may bring with them specific needs for 

supervisory support of particular kinds.141 The supervisor, perhaps even more so than the 

expansive or restrictive environment of the organisation as a whole, can facilitate or hinder 

learning: 

 

The first hindrance was when supervisors that did not show any interest in their employees’ 

learning or ideas and participants felt discouraged from further efforts to attempt transfer [of 

material from a classroom to a workplace context]. Another hindrance to transfer was where 

participants felt they were unable to progress change initiatives due to restrictive policies. 

An unsupportive culture was the final hindrance to transfer. Participants valued those 

supervisors that created a positive work culture as it gave them some confidence that 

implementing a well-considered work practice was possible and would not be punished.142 
 

Webster-Wright identifies the dilemma for the supervisor, therefore, as balancing 

 

... the problematic nature of current workplace and professional cultures, with a focus on 

supervision of standards rather than support for [learning], where performance rather than 

understanding in learning is privileged
143

 ... [with] ... the importance of supporting 

professionals to feel comfortable learning in their own authentic way, yet challenging them 

to reflect on and question their practice.144 
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The rhetoric of “reflection” is now ubiquitous in the higher education sector,145 and in 

some professions. It is beginning to manifest itself in the SRA’s language and now in its 

regulations, including those relating to the training contract/period of recognised training and 

more obviously, in the new approach to CPD. “Reflecting on and learning from practice” now 

appears in the draft competence framework as an activity which not only supports 

competence, but is an aspect of competence in itself and also, as I have indicated, to be 

elevated to an ethical requirement.146 There is at least sufficient consciousness of the term for 

it to be included in the strategies tested with employers in the IFF/Sherr Report, with 62% of 

regulated entities having employed it in a 12 month period.147 This may, however, represent 

assumptions about reflective learning as a peculiarly solitary form of introspection. In this 

sense it is perhaps not surprising –despite the requirement that a trainee’s record of training 

should contain reflective comments – that although 54% of trainees in the IFF/Sherr sample 

used reflective learning, less than 1% identified it as most effective.148 The ubiquity of the 

concept, I suggest, also tends to belie its complexity and the conditions necessary for its 

implementation: “[r]eflection is a complex process which many learners do not find easy, and 

facilitating learners’ reflection requires a sophisticated pedgagogy”149 as well as to underplay 

the potentially disruptive effect (for the employer) of the results of reflection in questioning 

engrained assumptions and practices. 

Other strategies tested in the IFF/Sherr report, including mentoring, discussion of cases, 

and ongoing supervision may all involve elements of reflection, but reflection in a more 

collaborative sense. It is almost inevitable, I suggest, that those in the earlier stages of their 

career find solitary reflection less than productive. In my own experience, novice practitioners 

have little difficulty in what Brockbank and McGill150 term “evaluative reflection”, a 

backward looking approach in which the individual evaluates the strengths and weaknesses of 

performance. What is missing, and what may require a credible, trusted colleague to provide, 
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is means of first, confirming whether the evaluation of strengths and weaknesses is realistic, 

and second, providing means of addressing the weaknesses. Collaboratively, the strategy then 

becomes closer to that which might be adopted by more senior colleagues faced with a 

dilemma, the “critical reflection” which questions assumptions embedded in existing 

understandings of practice and leads to new learning for the individual: 

 

 [a]nomalies and dilemmas of which old ways of knowing cannot make sense become 

catalysts or “trigger events” that precipitate critical reflection and transformation151 

 

Conventional approaches to reflective learning do, however, tend to focus on learning for the 

individual, rather than for the group, whether or not the strategy is that the reflective activities 

are conducted in isolation or with others. In either case it requires time and resources, which 

may not be prioritised if the learning is perceived as being for the individual rather than to the 

benefit of the employer (to, for example, reduce risk, redeploy staff, correct errors and so on): 

“dialogic reflective practices rarely occur in work environments, nor does workplace culture 

typically promote critical reflection”.152 

Nevertheless, “organisations learn whenever individuals or teams acquire new insights 

into their work experiences that change their scope of action. Reflecting about one’s own 

work experience is thus a major catalyst of organisational learning”.153 Boud and his 

collaborators have, more recently, in effect reimagined a more articulate form of social 

learning within the community of practice, perhaps more suited to the knowledge economy, 

in a concept of “productive reflection”: 

 

Reflection occurs in the context of producing a learning outcome that can be applied to a 

real situation … it refers to a link with whatever is the production that occurs in any given 

workplace.  Productive reflection aims to have an impact on both work products as well as 

on the wider learning that takes place among participants … It leads not only to particular 

work outcomes or actions but also to enabling personnel to be active players in work and 

learning beyond their immediate situation.  Productive reflection aims to feed on itself to 

create a context that fosters learning, knowledge generation and a congenial workplace.154 
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which is collective rather than individual; contextualised within work; involves multiple 

stakeholders, is generative (ie not confined to pre-determined outcomes) and developmental 

in character and is dynamic and changes over time as an ongoing process of collaborative 

review which is embedded as a work practice.  Spaces identified as suitable for productive 

reflection include formal group reflections (eg the review of a transaction or case); 

interstitially in breaks from work, or as part of group problem-solving processes in which 

individuals work together and seek help from each other. It can therefore be contrasted with 

processes narrowly envisaged as “CPD” where it runs the risk of becoming ritualised and 

superficial and perceived as dissociated from the workplace. 155  

Where reflection and what Argyris and Schön have called “double loop learning”156, 

which is also adopted as an aspect of productive reflection157, – the questioning of 

assumptions - provide distinct utility for solicitors in the current market situation, is in re-

examining tacitly accepted practices. Without this, the danger is that learning in the 

workplace, even if framed in the idealistic containment of a community of practice, becomes 

convergent and conservative, endlessly reproducing (obsolete) practices. 

 

CONSERVATISM AND CONVERGENCE 

Learning in the workplace is, by definition, learning for the purposes of that workplace and 

that employer, to the extent that there is an established canon of “organisational learning” in 

which the collective learning and knowledge is conceived as being that of the organisation 

itself.158 Wenger’s social learning and Boud et al’s productive reflection include the learning 

of the group as well as that of the individual. It may not be in the interests of an employer that 

an employee should aspire beyond their current role; lack of progression routes for some 

employees (eg paralegals) being in the interests of the organisation.  
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… it is clear that some forms of practice are likely to be so circumscribed and limited that 

continuing engagement in them alone will inhibit the broader development of the 

professional. This implies that CPD requires far greater opportunities to engage in practices 

that extend the repertoire of practitioners and that the focus needs to move from an analysis 

of individual knowledge skills and competencies to an analysis of environments and what 

the practices in them generate in terms of extending practice scope. …159 

 

For higher status individuals, there may be fears that stretching activities are pejoratively 

perceived more as enabling the individual to leave the organisation. Even where this is not the 

case, intuitive practices involving observation and learning by osmosis from a master may 

nevertheless be problematic. As well as foregrounding the workplace identity over the 

vocational identity, they tend to reproduce the practices of the person observed. These 

practices may have been weak in the first place, or become ossified over time.160  

The potential for learning in the workplace to be circumscribed and limiting, and to be 

both convergent towards the employer’s norm and conservative, is a significant challenge. 

Given the fluidity of the legal services marketplace as it is at present, strategies of learning 

that result in conservatism and convergence are not sustainable. The employer does, however, 

need at least some of its employees to develop expertise in their practice (the alternative being 

to buy in such expertise161), and to innovate in ways that will allow the organisation, 

assuming it is in the private sector, to maintain a competitive advantage. It is in the regulators’ 

interest, because it is a statutory objective, for solicitors to be autonomous and independent in 

judgment. That autonomy and independence is generally taken to be a defining aspect of 

professionalism.162 It is certainly a component of the profession’s public ethical stance163 and 

may, of course, demand a questioning of the practices, business objectives and ethics of the 

firm. There will be a problem if, having loosened up regulatory processes in some respects 

(eg in relation to CPD), the use of a competence framework becomes, despite the intentions 

of its drafters, a means of ossifying practice rather than enhancing it.  The inclusion of 

competence A2 is clearly designed to ameliorate this.   
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What may be more significant in an individual workplace, and which cannot be 

accommodated within a competence framework designed to represent the norm, is the 

presence of those prepared to challenge what is taken for granted or even held very dear. This 

will be challenging for individuals “brought up in the firm”, whose identity is bound up in the 

workplace, and who know little outside it. It will be challenging for those who are so 

embedded in tacit understandings of their practice that they are unable, despite the regulatory 

urging to reflect on their own practice, to explain why it is they do what they do (what others 

might call their “theory of practice”), in order to explore the potential for doing it differently. 

There is, therefore, I suggest, a place for those who have other contexts and other strategies 

upon which to draw. Pragmatically, they may be drawn from the lateral hires into the 

organisation, but there is one ready supply: the graduate entrant whose prior education might 

equip them, in due course, to ask the challenging questions.  

There is, I suggest, a place for both the undergraduate law degree, and for the LPC, 

whatever it evolves into, as a place to initiate a particular kind of resilience into students, to 

inject them with some robustness before their hearts, minds and bodies are captured by the 

overwhelming intensity of the culture of the organisations they will join, but may one day 

need to question, or to leave. Whether or not these are legal services organisations. Even 

more, if an element of graduateness is a readiness to challenge, then there is and should 

always be a place for graduates in the solicitors’ professions. Others may share those 

attributes, but the ability to question assumptions and challenge norms, is, I suggest, an 

overwhelmingly necessary aspect of the creation of a culture of workplace learning that is fit 

for the future and can embrace change rather than merely paying lip service to the 

expectations of the regulator. 

 

CONCLUSION 



  11811 words 

20/10/2014 

 

… the firm itself is an increasingly important actor in professional projects; thus, its role in 

shaping the values, practices and ethics of lawyers deserves further attention.164 

 

The formal regulatory approaches to the extent of licensure, competence frameworks, CPD 

and commitment to standards and/or learning amongst the regulated legal professions varies 

(see appendix).  The solicitors’ profession possesses, however, a unique combination of 

attributes.  Its licensure has the greatest breadth, and is supported by its regulator as 

promoting both a distinct role as troubleshooter and as facilitating flexibility and 

responsiveness to change. That regulator is responsible not only for individuals but for the 

workforce of SRA-regulated entities.  The regulatory changes can be seen as loosening the 

regulatory hold in some respects whilst retaining or tightening them elsewhere.  The 

loosening is represented by greater responsibility for learning for the individual and the 

employer; achievement of outcomes rather than compliance with regulations; the possibility 

of qualification by “equivalent means”.  The breadth of the licensure is reinforced by the 

requirement that a range of areas of law be experienced during the pre-qualification period of 

recognised training; and traces of the inputs-based CPD scheme remain in isolated areas.  The 

tightening is represented by the prospect of assessment at day one of domestic entrants as 

well as foreign lawyers transferring in; by provision of a competence statement for all 

practitioners which it is proposed will be incorporated in some way into the ethical 

requirement to provide a good standard of work – representing both scope and quality - and to 

train employees accordingly. That competence framework sets out  the scope of competent 

practice, if not the level for all practitioners, but also – and rather more strongly than the one 

used for CILEx Fellows – treats a commitment to learning, and to strategies of social and 

reflective learning in the workplace, as a competence and as an ethical obligation.  
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This is all to be imposed by the regulator.  There will be challenges for the profession, 

unused to demonstrating outcomes rather than following regulations, or tracking learning 

rather than hours spent in the CPD classroom, and particularly if employers may ultimately 

participate in assessment at qualification by reference to the competence framework.  History, 

as well as the recent empirical work reported in the IFF/Sherr Report demonstrates a 

commitment to learning in the workplace, as well as a number of social learning strategies in 

use outside - or despite - the existing CPD system.  This provides an opportunity for the 

profession, if it can effectively harness that commitment, not only to achieve the necessity of 

satisfying its regulator, but also to achieve the virtue of establishing a differentiated collective 

identity, based at least in part on learning which facilitates the capacity for troubleshooting 

and for ability to change.   

In order to do so, I suggest a number of strategies will be required.  The profession will 

need to be able to treat the regulatory changes as an opportunity rather than a threat.  This will 

involve selling to its members the benefits of a conscious commitment to learning as enabling 

capacity; avoiding and managing risk; reducing negligence claims; enabling greater degrees 

of delegation to juniors and as promoting efficiency rather than taking hours out of the 

working day. In this it will be assisted by strong examples: the employers of apprentices; the 

users of competence frameworks; the role models and mentors regarded as liberating and 

inspiring.  It will be assisted by transparency and articulation: acknowledging the 

commitment to social learning; articulating, evaluating and rewarding effective strategies in 

use in their own organisations and those of others.  This will involve surfacing tacit practices 

but also identifying actors who may be below the official radar – the informal network of 

junior lawyers who refer amongst themselves, the mid-career lawyer who gets trainees and 

juniors out of trouble before that trouble reaches the partners. It will be promoted by 

permissions and provision of spaces, physical and otherwise, to colleagues to talk about their 
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work. The physical might be a staffroom, a problem solving colloquium or “fish file”165 

exchange, a regular file review process or post case or transaction review.  The non physical 

involves articulation – so that, for example, the trainee or paralegal sees the implications of 

the isolated task she has been asked to complete in the context of the transaction as a whole – 

and, again, permission, to question or reframe.  “Why?” and “Why not?” are, as law teachers 

know, highly powerful questions in the classroom and there is no reason to suggest they are 

any less powerful in the workplace.   

Which brings me to a final point. The proposed regulatory changes focus on learning, as 

an outcome and only to a limited extent on strategies for learning.  Where the solicitors’ 

profession could transcend its regulator would be to articulate and reward, as a component of 

its own ethical stance, the teachers, mentors, role models and peers, all as “teachers” within 

its social learning context. 166 
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APPENDIX: APPROACHES OF REGULATED LEGAL PROFESSIONS 

 

 Use of competence 

framework 

CPD approach Ethical reference 

    

barristers Used for pupillage,167 

QC competition and 

for QASA. 

Input based approach 

involving a minimum 

number of hours.168 

Core duty 7 refers to a “competent 

standard of work”, supplementary 

notes refer to the individual 

barristers keeping knowledge and 

skills up to date and warns that CPD 

compliance may not be sufficient169. 

Costs lawyers Not used Input based approach 

involving a minimum 

number of points. 170 

Principle 4 “Provide a good quality 

of work and service to each client”, 

supplementary note requires 

professional knowledge to be kept 

up to date.171 

Legal executives Used for applicants 

for fellowship, an 

outcome related to 

self-awareness and 

development is to be 

demonstrated 

once.172, and for 

QASA. 

Cyclical, with an 

obligation to “reflect, 

plan, act and 

evaluate”173 

Principle 9 “act within your 

competence” is supplemented by 

references to CPD, to development 

of knowledge and skills and to 

carrying out supervision properly.174 

Licensed conveyancers Not used Input based approach 

involving a minimum 

number of hours.175 

Overriding principle 2 on “high 

standards of work” is supplemented 

by references to the individual and 

the workforce.176  

notaries Not used Input based approach 

involving a minimum 

number of credit 

points.177 

Requirements to provide a proper 

standard of service.178 

Patent attorneys and 

registered trade mark 

attorneys 

Not used. Input based approach 

involving a minimum 

number of hours.179 

Rule 4, Regulated individuals 

(including entites) are required to 

carry out work with “due skill and 

competence”. CPD compliance is 

required by rule 16.180 

solicitors Used for QLTS 

entrants, QC 

competition and for 

QASA.  Practice 

Skills standards used 

for training contract. 

Proposed for all 

Currently input based 

approach involving a 

minimum number of 

hours.  Proposal to 

move to a cyclical 

approach. 

Principle 5 “a proper standard of 

service”, supplemented by outcomes 

1.5, 7.6 and 7.8 referring to the 

individual and the workforce. 

Proposal to embed competence 

framework into principle 5. 
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entrants and as a 

basis for CPD 
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